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CASES 

ARGUED  AND  DETERMINED 

IS  THE 

COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS  . 

A5D  THE 

CORRECTION  OF  ERRORS, 

tl?  TEE 

STATE  OF  NEW-YORK, 

3!?  APRIL,  1814. 


John  W.  Yates,  Plaintiff  in  error^ 

against 
Ebekezee  Foot,  Defendant  in  error. 

THIS  cause  came  before  this  court  on  a  writ  of  error  from  where  mo- 
the  supreme  court.  It  was  one  of  five  causes  depending  on  "  ^''t^ake? 
the  same  facts  and  principles,  and  decided  at  the  same  time,  in  holder.°'  tne 

1  r  *  event  of  a  wa- 

that  court.     See  Fischer  v.   Yates,  (vol.  xi.  pace   23.)  for  the  £er  by  a  per- 

v  to  /  son    wno    actg 

facts  and  the  judgment  of  the  court  below.  as  agent  tor  se- 

veral    otherg, 
but  the  stike- 

Henry,  for  the  plaintiff  in  error,  contended  that  the  judg-  ^nt^ oVgthe 


principals,   oo 
ac- 


ment  below  was  erroneous,  on  two  grounds.  1.  That  the  whose 
suit  was  brought  by  one  of  the  principals  for  his  undi-  J£Jn£  Jjj  ™£ 
vided  proportion  of  the  money  in  the  hands  of  the  stake  recover0"back 
holder.  the     deposit* 

are     properly 
brought  in  the 
name  of  the  principals,  (each  of  whom  separately  may  sue  for  his  respective  proportion.)  and  not  of  the 
agent. 

■  Where  money  is  deposited  with  a  stakeholder  on  an  illegal  wager,  (as  a  wager  on  the  event  of  an  elec- 
tion,) no  action  lies  after  the  event  has  happened,  and  the  bet  has  been  lost  and  won,  by  the  loser  against 
the  stakeholder  to  recover  back  his  deposite,  which  still  remains  in  the  hand*  of  Ue  stakeholder,  and 
vhicti  he  has  had  notiVr  not  to  pay  over  to  the  winner. 

Vol.  XTT.  .A. 


2  CASES  IN  THE  COURT  OF  ERRORS 

iir  error,        o#  That  the  contract  was  malum  in  se,  and  void,  and  no  ac 
albanv     t'on  cou'^  De  maintained  upon  it,  either  to  affirm  or  disaffirm 
April,  ism.    the  contract. 

Yates  *•  The  law  abhors  multiplicity  of  suits.     Persons  holding  in 

Foot.       common  should  sue  jointly.*     If  there  had  been  a  hundred  de- 

*  Co.  Liu.  193  Posites'  by  as  many  different  persons  betting-  on  the  same  matter, 

(o)  would  it  be  tolerated  that  each  should  bring  his  separate  action 

against  the  stakeholder  1 

2*  All  contracts,  illegaHn  themselves,  or  made  so  by  express 

prohibition,  are  void,  and  incapable  of  being  enforced,  where 

the  parties  are  in  pari  delicto.     It  is  a  rule  both  of  law  and 

'•f  i.Fmb.  Equ.  equity,  that  ex  turpi  causa  actio  non  oritur. f 

l.  ch!\.sbc.  i.        In  relation  to  such  contracts,  the  true  principle  is,  ex  malefi- 

cio  non  oritur  contractus,  ct  in  pari  delicto  potior  est  conditio 

defcndentis.     The  principle  is  laid  down,  and  the  distinction 

%  Cmp.  i97—  properly  made,  in  the  case  of  Clark  v.  S/iec  arid  Johnson.^     In 

Smithl.Brom  regard  to   prohibitions  by  positive  law,  there  are  two  kinds: 

636. 670.  Doti.'  *st>  where  the  prohibition  is  made  to  protect  men  from  fraud, 

extortion,  or   oppression  ;  and,   2d,  where  the  prohibition  is 

founded  on  principles  of  public  policy.     In  the  first,  the  rule 

in  pari  delicto,  Sec.  does  not  apply,  and  an  action  will  lie  ;  but 

in  the  second,  both  parties  are  equally  guilty,  and  the  maxim 

applies    that    in  pari   delicto,  potior    est   conditio   defendentis. 

Where  the  transaction  is  illegal,  no  action  will  lie.     The  ille- 

{  3  Term  Rep.  p-al  contract  can  neither  be  affirmedl  nor  disaffirmed,  so  as  to  al- 

266       8  Term  °  „  v 

Rtp  575.  3  low  the  party  to  recover  back  his  money,  l  he  rule  and  the  dis- 
Dou'g" wo.  Unction  are  enforced  and  illustrated  by  Lord  Mansfield,  in  Smith 
^Doug,t%t     y   Bromley,  and  Jones  v.  Baric tsy.\\ 

The  genius  and  spirit  of  the  laws  against  gaming  are  in  favour 
of  this  doctrine. 

So,  if  a  contract  be  in  breach  of  faith,  or  of  a  trust,  or  for 

fraud,  it  is  void.     A  deed  to  defraud   creditors  is  void  against 

creditors  ;  but  it  may  be  enforced  against  the  parties,  who  will 

**Cro.Jac.     never  be  relieved.**     The  parties  are  left  remediless,  to  take 

271.       2  Free-  ' 

man.  132   Ca-  away  all  motive  or  temptation  to  engage  in  such  transactions. 

)j.  The  parties  in    the  present  case,  betters,  agents,  stakehold- 

ers, and  all,  are  in  pari  delicto.  Not  that  there  is  an  equal 
degree  of  guilt,  for  that  is  not  the  meaning  of  the  rule  ;  but 
they  are  all  involved  in  the  like  guilt  or  turpitude,  and  are  all 
concerned^  more  or  less,  in  the  same  or  like  act. 
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In  Burnt  v.    Riker,*  the  court  were  of  opinion  not  only     terror. 
that  the  wager  was  illegal,  but  corrupt ;  and  Mr.  Justice  Spen-    ALiANY, 
cer  was  also  of  that  opinion,  provided  the  bet  was  made  before     April,  isu. 
the  poll  was  opened.     Such  a  contract  is  in  violation  of  the  fun-        Yatk8 
damental  principles  of  the  law  and  constitution  :  and  the  parties       Fov^ 
ought   to  be  left  where  they  are  found,  without  remedy  qx  *4J°hw. Rfo 
relief. 

The  case  of  Wilkinson  v.  Ketchie.f  cited  by  Butter, %  is  re-  t  i  Ld.  Raym. 

1  J  .   .  89. 

pugnant  to  the  genius  of  the  law,  and  the  whole  of  the  decisions,^  \  buii.  n.  P. 
both  before  and  since;  and  being  also  a  mere  decision  at  nisi  t)'\~Faik.2'£. 
prius,  it  cannot  be  regarded  as  any  authority.  cwjf  702.' 

The  case  of  Laucassade  v.  ly'hite,\\   in  which  a  distinction  is  j|  7  Term  r<%. 
raised  by  the  counsel  between  contracts  executed,  and  ltot  ex- 
ecuted, seems  to  be  shaken  by  the  observation  of  Lord  Kenyan 
himself,  in  Rom  son  v.   Hancock,**  who  states  a  distinction  be-  *&  a  Term  Reg. 
tween  the  two  cases,  which  does  not  appear  to  exist. 

In  the  case  of  Cotton  v.  Thurland,-ff  the  grounds  of  the  deci-  tfbTermRey. 
sion  are  not  easily  understood,  as  the  judges  appear  to  have  had 
different  views  of  the  opinion  of  Wilson,  J.  in  the  case  of  Cain 
v.  Alder,  which,  it  seems  to  be  the  intention  of  the  decision  to 
contradict. 

Tenant  v.    Elliott  j$.  is  a  case  of  malum  prohibitum  only.  \\  \  Bos.  and 
There  was  no  moral  turpitude  in  the  transaction.     It  is  on  that       "  ' 
distinction  the  decision  was  founded.    Eyre,  Ch.  J.  said  the  de- 
fendant   was  not  like  a  stakeholder.      In  Farmer  v.     Russell 
and  another, l\  which  was  an  action  against  common  carriers,  ^  x  #,,.  and 
who  had  carried  a  parcel  which  contained  counterfeit  halfpence,  ¥u  L  *9  ' 
to  Portsmouth,  and  delivered  them  there,  and  received  money 
for  the   plaintiff,  for  which  assumpsit  was  brought ;  Rooke,  J. 
before  whom  the  cause  was  tried,  told  the  jury,  that  if  the  half- 
pence were  sent  with  a  view  to  impose  on  the  public,  the  con- 
tract was  illegal,  and  no  action  could  arise  out  of  it,  and  a 
verdict  was  found  for  the  defendants.     Though  a  new  trial  was 
granted,  on  the  ground  that  the  defendants  might  have  known 
the  fact,  of  the  boxes  containing  counterfeit  money,  yet  Rooke, 
J.  thought  the  knowledge  or  ignorance  of  the  defendants  made 
no  difference.     That  the  plaintiff  ought  not  to  be  heard  to  make 
a  claim  in  a  court  of  justice,    founded  on   a  transaction  tor 
which  he  ought  to  be  indicted.     That  he  ought  not  to  have  the 
assistance  of  the  law  to  recover  the  profits  of  his  offence.  That 
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Jir  error,  if  he  employed  an  agent  in  such  a  transaction,  he  must  rely  ©a 
Albany  tne  nonesty  of  such  agent ;  but  the  law  ought  not  to  assist  him. 
Here  the  stakeholder  is  not,  in  fact,  innocent,  but  aparticeps 
criminis.  Suppose  an  action  were  brought  to  recover  money 
held  by  a  third  person,  subject  to  be  paid  in  case  of  a  proposed 
assassination,  is  it  possible  that  any  court  would  listen  for  a 
moment  to  such  a  claim,  to  recover  the  money  from  the  stake- 
holder ?  In  all  such  transactions,  arising  ex  turpi  causa,  there  is 
not,  nor  can  there  be,  any  locus  penitentm,  of  which  the  party 
can  avail  himself. 

J.  Russel,  contra.  I .  The  rule  as  to  actions  by  tenants  is 
common  does  not  apply  to  this  case.  There  was  no  communi- 
ty of  interest  among  the  different  plaintiffs,  each  of  whom  de- 
posited his  own  money.  Where  two  joint  assignees  each  ad- 
vanced money  for  a  third,  it  was  held  that  they  could  not  bring 
~*3Bos.<mdPut.  a  joint  action,  but  must  sue  separately.^  One  tenant  in  common 
224    i  saund.  may  distrain  for  his  share  of  the  rent. 

Rep.  246.   erm      2.  We  do  not  deny  the  rule,  that  where  both  parties  are  iu 
pari  delicto,  courts  will  not  afford  their  assistance  ;  but  this  rule 
is  applicable  only  to  a  transaction  malum  in  se,  or  where  an  ille- 
gal contract  is  sought  to  be  affirmed.     In  cases  of  moral  turpi- 
tude or  fraud,  it  is  not  expected  that  courts  of  justice  are  to 
lend  their  aid  to  enforce  the  contract.     But  it  is  a  distinct  case, 
where  a  party  who  has  paid  his  money,  seeks  to  recover  it  back, 
on  the  ground  that  the  contract  is  incapable  of  being  enforced. 
Comyn,  in  his  treatise  on  contracts,  after  laying  down  the  ge- 
\  l  Comyn  on  neral  rule,f  states  in  what  cases  money  paid  on  illegal  contracts 
46.       '         may  be  recovered  back.  J     He  thus  lays  down  the  general  rule, 
Cmtracuf'iQ™  ano<  the  distinction  for  which  we  contend,  as  deduced  from  the 
cases  decided  :  "  When  money  has  been  paid  upon  an  illegal 
contract,  it  is  a  general  rule,  that  if  the  contract  he  executed,  and 
both  parties  in  pari  delicto,  neither  of  them  can  recover  from  the 
other  the  money  so  paid ;  but  if  the  contract  continues  executory, 
and  the  party  paying  the  money  is  desirous  of  rescinding  it,  he 
§  Doug.  470.     may  do  so,  and  recover  back  his  deposited     And  this  distinction 
^<m>p.     ,  oo.  .g  ta].en  in  tjje  DOO]iS)  namely,  where  the  action  is  in  affirmance 

of  an  illegal  contract,  the  object  of  which  is  to  enforce  the  per- 
formance of  an  engagement  prohibited  by  law ;  such  an  action 
can  in  no  case  be  maintained :  but  where  the  action  proceeds 
ill  disaffirmance  of  such  a  contract,  and,  instead  of  endeavour- 
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ing  to  enforce  it,  presumes  it  to  be  void,  and  seeks  to  prevent     IN  error. 
the  defendant  from  retaining  the  benefit  which  he  derived  from     ALb7ny, 
an  unlawful  act,  there  it  is  consonant  to  the  spirit  and  policy  of   April,  isi4. 
the  law  that  the  plaintiff  should  recover."*     There  are  some        YATig 
cases,  however,  notwithstanding  the   contract  is  executed,  in        ^-^ 
which  the  party  who  has  paid  the  money,  will  be  allowed  to  re-  *  l  H.  si. 
ceive  it  back,  on  principles  of  public  policy,  in  order  to  pre- 
vent a  repetition  of  crimes,  or  the  evasion  of  a  statute. 

The  case  of  Clark  v.  Shee  and  Johnson,  was  decided  in  1T74. 
'The  ground  on  which  the   plaintiff's  right  of  recovery  was 
placed,  was,  that  he  was  not  particeps  criminis  ;  and  Lord  Mans- 
field was,  at  first,  of  opinion  that  he  was  a  party  to  the  illegal 
proceeding ;  but  he  afterwards  thought  otherwise.     In  Brown- 
ing v.  Morris,f  he  gave  a  different  construction  to  the  Lottery  f  Com?.  730. 
act,  on  the  authority  of  the  case  of  Jaques  v.  Golightly,^  which  t  Wm.  Bi 
does  not  afford  the  ground  of  decision  assumed  by  his   Lord-    ep' 
ship  ;  but  the  person  who  got  the  tickets  insured,  was  held  not  to 
be  particeps  criminis.     All  the   cases  subsequent  are  in  favour 
of  recovering  back  money  paid,  where  the  contract  is  void,  as 
against  public  policy,  or  against  a  statute,  if  such  contract  has 
not  been  executed,  and  the  plaintiff  seeks  to  disaffirm  the  con- 
tract. 

It  is  true  the  evils  produced  by  betting  on  elections  may  be 
great ;  but  greater  evils  would  be  produced,  by  adopting  the 
rule  contended  for  by  the  plaintiff  in  error.  Bets  of  this  kind 
originate  in  party  zeal,  and  the  impulse  of  passion  ;  but  if  the 
parties,  on  cool  reflection,  are  desirous  to  retract,  ought  this  to 
be  discouraged  by  saying  the  stakeholder  shall  not  be  obliged 
to  return  the  money? 

In  Jaques  v.  Golightly,  and  Tappenden  v.  Randall,^  the  ille-  §  2  Bos.  antf 
gal  contracts  were  disaffirmed,  and  the  party  allowed  to  reco- 
ver back  his  money.     The  case  of  Tenant  v.  Elliott,  and  Far- 
mer v.  Russel,\\  go  farther  than  the  present  case  ;  the  third  par-  il  l  Bos.  am! 

"°  r  '  ^         Pull.  3.296. 

ty  was  not  a  party  in  interest,  though  the  others  were  highly 

criminal.     The  rule  that  in  pari  delicto,  &c.  does  not  apply  to 

the  depositaries,  &c.  but  only  to  the  contracting  parties. 

In  Lowry  v.  Bourdieu,  the  court  denied  aid  to  the  plaintiff 

solely  on  the  ground  that  the  contract  was  executed;  and  in 

Wharton  \.  Delaire,**  tried  before  Lord  Mansfield,  in  l7i$2,  **Park<mln$, 

'  i  <6rA  ed) 5l3* 

though  the  contract  was  illegal  and  void,  he  admitted  that  the 


Yates 


96. 
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in  error,  plaintiff  might  recover  back  his  money,  because  the  contract 
was  e.vecnton/. 

ALBANY,  J 

April,  I8i4.  There  is  so  much  contradiction  in  the  English  decisions  as 
to  the  return  of  premium,  in  cases  of  illegal  insurances,*  that 
the  supreme   court,  in  Mount  and   another  v.  Wait e A  thought 

Foot 

*  1 1  Ea.it,' 427.  themselves  at  liberty  to  lay  down  a  rule  for  themselves,  and 
•f  7  Johns  .Rep.  they  held  that  the  insured  was  not  in  pari  delicto,  and  might 
recover  back  the  premium  he  had  paid.  On  the  same  princi- 
ple, that  court  held,  that  the  stakeholder  should  not  hold  the 
money  in  defiance  of  both  parties.  So  long  as  the  money  is  in 
his  hands,  he  shall  not  be  allowed  to  set  up  in  his  defence,  that 
the  contract  is  illegal. 

The  case  of  Lacaussade  v.  White,  from  the  declaration  as 
4  Esp.  Cases  stated  in  Espinasse,\.  and  7  Term  Rep.  would  lead  to  the  opi- 
s** aiso'i  East,  nion  that  it  was  an  action  brought  by  the  winner  of  a  bet 
against  the  loser  ;  but  Lord  Kenyon,  in  Howson  v.  Hancock, 
said  it  was  an  action  to  recover  the  money  deposited  with  a 
stakeholder,  before  it  was  paid  over,  which  distinguished  it 
from  that  case  where  the  money  had  actually  been  paid  over. 

The  contract,  in  the  present  case,  was  not  executed.  The 
result  on  which  the  bet  depended,  was  not  ascertained  ;  for  it 
was  not  whether  Gov.  Tompkins  was  to  have  the  greatest  num- 
ber of  votes,  but  whether  he  would  be  declared,  by  the  certifi. 
cate  of  the  canvassers,  duly  elected.  Though  the  votes  were  re- 
turned, the  defendant  did  not  know  how  the  canvassers  would 
declare  the  result. 

Again  ;  the  contract  could  not  be  considered  as  executed,  if 
the  other  party  could  have  an  action  to  compel  its  execution. 
If  Yates  had  refused  to  pay  the  money  to  the  winner,  no  doubt 
he  might  have  brought  his  action  to  enforce  the  performance 
of  the  contract. 

There  was  not,  in  the  present  case,  any  thing  like  fraud,  or 
criminality,  or  collusion.  We  insist  that  there  was  not  in  the 
transaction  any  of  that  moral  turpitude  that  would  make  the 
act  malum  in  se.  Similar  cases  are  to  be  found  in  the  books, 
but  none  of  them  have  been  considered  in  that  light.  They 
have  regarded  them  merely  as  contracts  against  public  policy, 
or  as  mala  prohibita.  So,  in  Burn  v.  Riker,  the  court  do  not 
consider  the  wager  as  corrupt,  but  such  as,  in  England,  is  re- 
garded as  illegal,  as  being  against  sound  policy. 
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T.  A.  Emmet,  in  reply.     1.  The  persons  or  principals  who  in  error. 

deposited  their  money  were  partners  in  the  gain  or  loss.     The  ALg7NT 

deposite  was  of  an  entire  or  joint  fund.    It  does  not  appear  how  April,  isi4. 

much  was  owned  by  either.     The  stakeholder  received  a  mixed  ^T/^^0/ 
and  undivided  fund,  and  he  must  return  it  to  Alexander,  the         v. 

.Foot, 

agent,  entire  and  undivided. 

2.  Two  positions  have  been  taken,  in  regard  to  this  action  ; 
first,  that  while  the  illegal  contract  remains  unexecuted  and 
undetermined,  the  principal  may  recover  his  money  out  of  the 
hands  of  the  stakeholder ;  and  second,  that  after  the  risk  has 
been  run,  it  may  be  recovered  back  either  from  the  winner  or 
stakeholder. 

We  admit  the  first  position  in  part,  or  with  the  exception  of 
the  cases  where  the  contract  is  illegal,  as  against  a  statute,  or 
where  it  is  illegal,  on  account  of  its  evil  and  immoral  tendency, 
or  is  malum  in  sc*     The  distinction  taken  by  Heath,  J.  in  Tap-  *Doug.  47!. 
pendcn  v.  Iuuidal/,j  between  contracts  immoral,  and  such  as  are  j2Bos.SiPuV. 
grossly  criminal,  rests  on  his  dictum  only. 

Money  paid  on  a  contract  for  murder,  seduction,  bribery, 
perjury,  corruption,  or  any  immoral  act,  can  never  be  re- 
covered back  by  the  aid  of  a  court  of  justice.  It  can  never 
depend  on  the  degree  of  moral  turpitude.  Such  contracts  are 
not  illegal  and  void  because  they  are  grossly  dishonest  and  im- 
moral, but  because  they  are  dishonest  and  immoral,  and  contra 
bonos  mores. 

In  Edgar  v.  FowIer,i.  Lord  Ellenborough  says,  in  general  i3East,  222, 
terms,  that  the  court  would  not  assist  an  illegal  transaction,  in 
any  respect ;  he  does  not  put  this  case  on  the  distinction  be- 
tween malum  in  se,  or  malum  prohibitum.  While  the  money 
was  in  transitu  to  the  person  who  was  entitled  to  receive  it,  it 
might  be  stopped  ;  but  if  the  party  applies  to  the  court,  they 
will  leave  the  matter  as  they  find  it. 

Bunn  v.  Riker,  and  the  authorities  there  cited,  clearly  show 
that  a  contract  like  the  present  is  immoral. 

The  distinction  that  the  immorality  which  avoids  the  contract 
is  the  commission  of  the  act,  and  not,  in  regard  to  a  wager,  that 
the  act  will  be  committed,  can  never  be  listened  to  in  a  court 
of  justice.  If  a  person  lays  a  wager  that  he  can  seduce  a  mar- 
ried woman,  the  contract  is  void,  and  no  court  would  ever  aid 
the  party  to  affirm  or  disaffirm  the  contract.  The  contract.,  on 
account  of  its  necessary  evil  tendency,  is  immoral  in  itself,  and 
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ik error,  void.  The  certainty  of  the  rule,  in  this  respect,  is  important ; 
albTny  an(^  *ts  eertamtv  depends  on  such  contracts  being  void  for  their 
April,  i8i4.  immorality  and  bad  tendency,  not  on  account  of  the  degree  of 
the  immorality. 

The  case  of  Cotton  v.  Thurland,*  it  is  said,  has  not  been  con- 

*  5  Term  Rep.  tradicted  by  any  subsequent  decision.     That  case  has  been  so 

variously  stated  and  understood,  that  it  can  be  no  guide  to  a 

|See  l  Saik.22^  Court,f  nor  is  it  to  be  regarded  as  an  authority  in  point ;  nor  is 

Doug. m. note,  the  case  of  Lacaussade  v.  Whitc±  anv  better  authority.     It  is  a 

Cowp.  792.  con-  ...  +        J  J 

tra.     i    Ld.  case  so  imperfectly  reported,  and  so  variously  stated  and  un- 

Emn'sPothier,  derstood,  as  to  be  entitled  to  no  weight.     It  was,  no  doubt,  a 

Cont  Cvri.  °3  case  °f  a  mnncr>  seeking  to  recover  money  won  by  a  bet,  in 

fiTernRe    no  resPec£  immoral,  but  merely  against  public  policy.     Jaques 

535-  v.  Golightly,  was  of  the  same  nature.     So  that  this  case,  so 

much  relied  on  by  the  counsel  on  the  other  side,  has  no  more 

application  to  the  present  case  than  if  it  had  been  an  action  of 

ejectment. 

It  is  admitted  that  the  plaintiff  below  could  not  recover 
back  his  money  from  the  winner,  or  the  other  principal ;  but  it  is 
contended  that  the  defendant,  not  being  in  pari  delicto,  the 
maxim  does  not  apply  to  him.  The  true  meaning  of  the  rule 
is,  that  where  both  parties  are,  in  any  manner,  in  delicto,  or 
concerned  in  the  same  act,  the  possessor  has  the  best  right  to 
the  money. 

If  two  persons,  as  in  the  present  case,  will  bet  on  an  election, 
where  there  are  great  inducements  to  bribery  and  corruption,  it 
would  be  better  that  the  money  should  be  cast  into  the  sea,  than 
that  it  should  be  recovered  by  either  party.  If  it  is  once  known 
by  the  parties  to  these  illegal  contracts,  that  in  no  stage  of  the 
transaction,  courts  will  aid  them  in  recovering  their  money,  it  will 
deter  them  from  entering  into  such  agreements;  for,  unless  the 
stakeholder  voluntarily  returns  the  money,  it  must  be  absolutely 
lost  to  the  parties.  It  is  in  this  way  courts  of  justice  will  pro- 
mote the  cause  of  morality  and  honesty,  by  checking  such  im- 
moral practices,  not  by  technical  notions  of  illegality. 

The  certificate,  however,  shows  that  Yates  is,  in  tact,  a  party 
to  the  contract.  He  is  particeps  criminis.  Lord  Kcnyon,  in 
Homson  v.  Hancock,  says  there  is  no  case  to  be  found  where 
money  has  been  paid  by  one  of  two  parties  to  the  other,  both 
being  participes  criminis,  that  an  action  has  laid  to  recover 
it  back  again.     And  Lord  Mansfield,  in  Smith  v.  Bromley,  said 
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that  where  both  parties  are  equally  criminal  against  the  general 
laws  of  public  policy,  the  rule  is  potior  est  conditio  defciidcntis. 

The  distinction  between  the  stakeholder  and  the  principal  is 
fanciful,  without  any  rational  foundation,  or  moral  principle  to 
support  it.  It  originated  in  a  dictum  of  Lord  Kenyon,  in  Cotton 
v.  Thurland,  a  case  so  much  mistaken  and  misunderstood,  and 
ha?  been  adopted  as  a  rule  of  law  by  subsequent  compilers, 
who  faithfully  copy  such  mistakes. 

The  distinction  between  contracts  executed  and  executory, 
can  make  no  difference,  except  in  regard  to  contracts  void  as 
being  against  public  policy  or  a  statute.  It  does  not  apply 
where  the  contract  is,  in  itself,  immoral.  The  honesty  or  dis- 
honesty of  the  contract  is  not  to  be  ascertained  by  the  event, 
or  by  the  risk  being  run. 

The  agreement  was  that  Yates  was  to  pay  the  money  to  Par- 
ker "  in  case  Tompkins  was  elected  governor."  The  governor 
is  elected  by  the  votes,  not  by  the  canvassers  of  those  votes. 
And  after  all  the  votes  were  taken,  and  the  polls  closed,  the  risk 
was  run,  and  the  plaintiff,  on  the  31st  of  May,  before  the  date 
of  the  certificate  of  the  canvassers,  knew,  by  the  returns  of  the 
votes,  that  Tompkins  had  a  majority.  The  event  of  the  deci- 
sion of  the  canvassers,  at  the  time  the  plaintiff  demanded  his 
money  back,  can  have  no  effect  on  the  honesty  of  the  retrac- 
tion. 


Iff  ERROR. 

ALBANY, 
April,  1814. 

Yathi 

v. 
Foot. 


Sanford,  Senator.  It  is  urged  that  an  action  to  recover 
this  demand  ought  to  be  in  the  Dame  of  the  agent  who  paid 
the  money  to  the  stakeholder ;  or,  if  not,  that  it  should  be  a 
joint  suit  by  the  principals. 

The  money  was  advanced  by  the  plaintiff,  and  was  paid  to 
the  depositary,  by  a  person  who  was  the  mere  agent  of  the 
plaintiff.  In  such  cases,  the  principal,  adopting  the  act  of  his 
agent,  may  institute  an  action,  and  pursue  the  remedy  in  his  own 
name. 

The  principals  were  not  partners,  and  were  not  connected 
with  each  other,  in  interest  or  by  any  contract ;  nor  does  it 
appear,  that  they  were  at  all  known  to  each  other.  Each  per- 
son advanced  his  own  money,  and  they  all  employed  the  same 
agent,  for  the  same  purpose.  This  does  not  appear  to  consti- 
tute a  joint  interest  in  the  principals,  or  to  create  any  contract 

Vol.  xit.  R 
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©r  obligation  between  them.     Their   interests  being  distinct, 
their  suits  concerning  those  interests  should  be  separate. 

These  objections,  therefore,  appear  to  be  destitute  of  any 
just  force. 

In  contracts  of  wager  upon  the  event  of  an  election,  the 
courts  will  not  entertain  an  action  to  enable  the  winner  to  re- 
cover the  wager  from  the  loser  ;  but  if  the  loser  has  voluntarily 
paid  the  wager,  they  will  not  entertain  an  action  to  compel  the 
winner  to  repay  the  money  to  the  loser. 

These  two  principles  appear  to  have  been  long  and  clearly 
established,  by  decisions  of  the  courts. 

By  the  first,  the  courts  defeat  wagers  of  this  kind,  where 
the  loaer  has  not  performed  his  contract. 

By  the  second,  the  courts  give  effect  to  wager6  of  this  kind, 
■where  the  loser  has  performed  his  contract. 

I  will  briefly  inquire  into  the  foundation  and  reasons  of  this 
distinction. 

When  the  courts  are  asked  to  compel  the  loser  to  pay  to  the 
winner,  they  answer  that  the  contract  is  against  public  policy, 
and  for  that  reason  ought  not  to  be  enforced. 

When  the  loser  has  paid  the  wager,  and  the  court  are  ap- 
plied to,  to  compel  the  winner  to  repay  it,  they  answer,  that 
the  contract  has  been  executed,  and  ought  not  to  be  disturbed. 

Thus  the  courts  refuse  to  entertain  any  action,  on  the  sub- 
ject, either  by  the  winner  against  the  loser,  or  by  the  loser 
against  the  winner. 

It  also  appears,  that  whatever  may  be  the  weight  of  the 
consideration  of  public  policy,  it  is  not  sufficient  to  induce 
the  courts  to  compel  the  restitution  of  a  wager,  voluntarily 
paid.  If,  however,  legal  decisions  can  repress  contracts  of 
this  kind,  that  effect  would  be  best  produced,  by  compelling 
the  winner  to  make  restitution  to  the  loser,  though  the  loser 
had  voluntarily  paid.  In  other  words,  the  object  of  public 
policy  would  be  most  effectually  attained,  by  reversing  the 
performance  of  the  executed  contract. 

Yet  this  the  courts  have  never  done,  and  have  never  at- 
tempted to  do. 

The  same  distinction  is  made  in  a  multitude  of  other  cases. 
There  are  contracts,  rights,  and  obligations,  which  the  law  does 
not  enforce.  It  would  be  against  the  policy  of  the  law  to  en- 
force them.     Yet,  where  the  party,  bound  by  such  a  contract 
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•r  obligation,  voluntarily  performs  what  he  had  promised  to  do,  l-t  error., 
the  courts  ratify  his  acts,  and  will  not  suffer  him  to  retract. 
When  a  man  pays  a  debt  which  he  was  not  legally  bound  to 
pay,  or  performs  his  contract,  though  it  was  void  in  law,  he  can- 
not afterwards  recede  and  annul  what  he  has  done.  The 
courts  will  not  compel  a  man  to  pay  a  debt  of  honour ;  but  if 
he  will  voluntarily  pay  it,  they  will  not  permit  him  to  reclaim 
the  money.  In  all  these  cases,  though  the  courts  will  not  com- 
pel the  execution  of  the  contract,  yet  they  recognise  the  exe- 
cution of  the  same  contract,  as  justice,  when  it  is  freely  admi- 
nistered by  one  party  to  the  other.  The  maxim  applied  ta 
such  cases  is,  fieri  non  debet,  sed factum  valet. 

The  essential  reason  of  this  distinction  appears  to  be,  that  the 
performance  of  the  contract  by  the  party  who  promised,  is  a 
voluntary  act.  He  had  an  option  to  perform  or  not ;  he  has 
voluntarily  performed,  and  he  shall,  therefore,  not  be  allowed 
to  retract  that  voluntary  act. 

In  this  case,  the  payment  to  the  depositary  was  voluntary. 
The  money  remained  a  voluntary  deposite  in  his  hands,  until  af- 
ter the  hazard  had  ceased,  and  the  event  was  known.  The 
losing  party  then  reclaimed  the  money  which  he  had  advanced, 
and  he  now  seeks  to  recover  it  in  this  action. 

This  contract,  then,  appears  to  be  partly  executed,  and  partly 
unexecuted.  The  deposite  of  the  money  with  the  stakeholder, 
was  the  first  step  in  the  execution  of  the  contract.  It  was,  indeed, 
intended  by  the  principals,  to  be  the  execution  of  the  contract 
against  themselves.  The  unexecuted  residue  of  the  contract  was 
to  be  completed  by  the  occurrence  of  the  contingent  event,  and 
the  payment  of  the  money  by  the  stakeholder,  according  to  the 
event.  The  parties  acquiesced  in  the  contract  and  the  deposite, 
until  the  contingency  happened,  and  a  month  afterwards,  and 
until  the  result  of  the  election  was  known.  The  payment  of 
the  money  to  the  stakeholder,  the  occurrence  of  the  event 
which  was  to  give  it  to  one  party  or  the  other,  and  the  acquies- 
cence of  both  parties  in  the  contract  and  the  deposite,  constitute 
a  partial  execution  of  the  contract.  Shall  this  partial  execution 
of  the  contract  be  vacated  ?  The  doctrine  of  the  courts  in 
other  cases  is,  that  what  the  parties  have  done  shall  stand  ;  and 
what  they  have  not  done  shall  be  left  unexecuted.  The  appli- 
cation of  that  doctrine  to  this  case  seems  to  be,  that  so  far  as 
the  contract  has  been  performed  by  the  parties,  their  perform- 
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April,  1814.    the  contract,  indeed,  is  not  fully  executed,  since  he  has  not  re- 
v>-^^^;   ceived  the  deposite.     As  to  the  loser,  and  against  him,  the  con- 
„v-         tract  is  totally  executed;  since  no  further  act  is  necessary,  or 
can  take  place,  on  his  part,  to  give  it  effect,  or  carry  it  into  ex- 
ecution.    His  execution,  therefore,  of  the  contract,  is  valid 
against  himself,  and  cannot  be  retracted. 

In  contracts  of  hazard,  the  condition  of  the  parties,  after  the 
uncertain  event  has  happened,  is  extremely  different  from  their 
situation  before.     Before  the  event  has  happened,  and  while  it 
is  uncertain  who  will  be  the  winner,  or  the  loser,  neither  is  much 
injured,  and  perhaps  not  at  all,  by  declaring  the  contract  void. 
The  parties  are  treated   alike  ;  neither  of  them  can  complain  ; 
and  if  it  be  necessary  for  the  public  good,  that  the  contract  should 
not  proceed  farther,  the  decision  is  made  without  any  sacrifice 
of  justice  between  the  parties.    Not  so,  if  the  hazard  has  ceased, 
and  the  wager  has  been  lost  or  won,  according  to  the  contract. 
A  very  different  relation  between  the  parties  then  takes  place. 
If  the  losing  party  may  vacate  his  contract,  after  the  event  has 
happened,  and  is  known,  he  is  allowed  to  practise  a  fraud  upon 
the  adverse  party.     To  allow  the  loser  to  retract  his  contract, 
because  he  is  the  loser,  would  give  sanction  to  the  grossest  per- 
fidy and  injustice.  If  this  party  wins,  he  profits  by  the  contract} 
and  takes  thejfruit  of  it ;  if  he  loses,  he  abjures  the  contract, 
and   exonerates  himself  from  its  obligation  :    if  he  wins,   he 
holds  the  wager  by  the  laws  of  honour  ;  if  he  loses,  he  refuses 
payment,  or  reclaims  the  wager,  if  paid,  by  the  laws  of  the  land. 
According  to  the  result,  he  avails  himself,  either  of  the  laws  of 
honour,  or  of  the  laws  of  the  land.     While  the  event  is  uncer- 
tain, and  unknown,  he  stands  upon  the  laws  of  honour.     When 
it  has  happened,  and  is  against  him,  he  retires  to  the  laws  of  the 
land.     When  he  contracts  upon  the  basis  of  hazard,  he  incurs 
no  risk.     While  he  is  himself  wrapped  in  impenetrable  armour, 
lie  contends  with  a  naked  adversary.     When  he  talks  of  contin- 
gency and  hazard,  he  means  certainty.     When  he  promises,  he 
deceives ;  and  while  he  pledges  his  faith,  he  betrays.     It  does 
not  help  such  treachery,  to  give  it  the  name  of  repentance. 
There  is  no  instance  of  such  a  repentance  by  the  winner.     It 
is  only  the  loser  who  repents.     However  bitter  and  sincere  his 
repentance  may  be,  it  is  not  that  he  has  offended  against  public 
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policy,  but  that  he  has  lost  his  money.     To  prove  the  sincerity    Iff  error. 
of  his  repentance,  and  as  an  atonement  for  his  sin  against  public    ALBANy 
policy,  he  proposes  to  cheat  his  adversary,  and  take  back  his    April,  isi4. 
own  money,  after  it  has  been  lost. 

This  is  intolerable,  and  has  never  been  tolerated.  It  never 
will  be  tolerated,  while  common  sense  and  common  honesty 
hold  their  proper  dominion  among  mankind. 

It  has,  accordingly,  become  a  rule,  in  those  cases  in  which 
the  parties  are  allowed  to  rescind  the  contract,  that  it  can  only 
be  rescinded  before  the  contingent  event  happens.  The  hap- 
pening of  the  event  is  the  crisis  in  the  contract,  which  termi- 
nates all  election,  option,  or  repentance.  Before,  the  parties 
stood  on  the  ground  of  uncertainty,  and  either  might  recede- 
Now,  they  stand  on  the  ground  of  certainty,  and  neither  can  re- 
tract what  he  has  done.  This  is  law,  clearly  established  by  ad- 
judged cases. 

In  this  case,  the  attempt  to  retract  was  not  made  until  the  re- 
sult of  the  election  was  known,  and  a  month  after  the  event  had 
taken  place.     The  attempt  therefore  cannot  prevail. 

By  allowing  this  action,  the  losing  party  would  be  allowed/ 
after  the  hazard  has  ceased,  and  the  event  is  known,  to  retract 
what  he  had  done  before.  Such  a  decision  would  be  inconsist- 
ent with  the  principle;  that  a  voluntary  performance  shall  not 
be  retraced,  and  inconsistent  with  the  principle  that  there  can 
be  no  election  to  vacate  the  contract,  after  the  uncertain  event 
has  happened,  and  the  fact  is  known.  These  principles,  just  in 
themselves,  and  fully  established  as  law,  appear  to  me  to  be  di- 
rectly applicable  to  this  case,  and  to  determine  it. 

A  stakeholder  was  here  employed  ;  and  this  action  is  against 
him.  Whether  the  action  of  the  loser  is  against  the  winner  or 
the  stakeholder,  the  loser,  in  either  case,  equally  seeks  to  re- 
tract his  own  acts.  To  allow  the  action  against  the  stakehold- 
er, after  the  hazard  has  ceased,  and  the  event  is  known,  would 
have  the  same  effect  as  to  allow  it  against  the  winner,  in  the 
same  circumstances.  When  the  uncertain  event  takes  place,  all 
election  or  option  to  treat  the  contract  as  void,  ceases,  for  rea- 
sons which  have  been  stated.  Those  reasons  exist  with  as  much 
force,  where  a  stakeholder  is  employed,  as  in  any  other  case. 
The  just  regard  to  probity  and  good  faith,  and  the  necessity  of 
preventing  fraud,  which  forbid  the  parties  to  retract  after  the 
event,  forbid  it  as  strongly  in  one  case,  as  in  another.    Thf. 
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fact  that  the  money  is  in  the  hands  of  a  third  person,  cannot 
give  the  loser  a  right  to  retract  after  the  event.  The  election 
to  rescind  the  contract  depends  altogether  upon  the  time  when 
it  is  made.  The  circumstance  of  employing  a  stakeholder  can- 
not determine  at  what  time  the  election  may  be  made  ;  and  it 
has  no  influence  upon  that  question. 

It  is  said,  that  the  depositary  has  no  right  to  hold  the  money 
advanced  by  the  loser,  against  him.  Has  he  not  as  good  a  right 
to  hold  it,  as  the  loser  has  to  claim  it?  If  the  depositary  cannot 
hold  the  money  with  conscience,  can  the  loser  reclaim  it  with 
conscience  ?  If  conscience  will  repel  the  defence,  will  it  not 
repel  the  action  ?  This  is  an  action  for  money  received  by  the 
defendant,  for  the  use  of  the  plaintiff,  in  which,  we  are  told,  the 
plaintiff  is  to  recover  according  to  equity  and  good  conscience. 
What  may  be  the  merit  or  demerit  of  the  defence,  is  immaterial, 
if  the  claim,  which  is  the  foundation  of  the  action,  be  itself  des- 
titute of  merit.  What  is  the  plaintiff's  right  ?  It  is  said,  that 
the  contract,  upon  which  the  money  was  paid,  was  illegal ;  and 
that,  consequently,  the  money  is  held,  without  any  obligation 
.arising  from  the  contract.  Admitting  this,  where  is  the  obliga- 
tion to  refund  it  ?  The  answer  is,  that,  as  the  money  was  not 
paid  to  the  depositary  for  his  own  use,  and  as  he  is  not  bound  to 
apply  it  according  to  the  contract,  it  must  revert.  In  other 
words,  the  illegality  of  the  contract  defeats  the  intention  of  the 
parties,  and  deprives  them  of  rights  which  they  intended  to  coil- 
fer,  and  therefore  gives  them  rights  which  they  had  no  intention 
to  create.  This  does  not  appear  to  be  a  necessary  conclusion. 
If  the  contract  be  illegal  and  void,  the  sound  conclusion  would 
seem  to  be,  that  no  right  whatever  could  result  from  it,  and,  con- 
sequently, that  he  who  has  paid  his  money  upon  a  void  contract, 
would  have  no  remedy  to  recover  it.  But  in  this  case,  the 
contract,  however  illegal  or  voidable  it  may  once  have  been, 
was  capable  of  being  affirmed  by  the  acts  of  the  parties,  and  by 
their  acquiescence  in  it,  until  it  was  too  late  to  retract.  It  was 
so  affirmed  by  them,  and  no  right  which  might  result  from  a  dis- 
affirmance, can  accrue  to  either  of  them. 

We  are  told,  that  public  policy  requires  that  this  action 
should  be  allowed.  I  recollect  no  instance  in  which  an  exe- 
cuted contract  of  hazard  has  been  frustrated,  on  the  ground  of 
public  policy,  excepting  the  particular  cases,  in  which  certain 
statutes  authorized  the  loser  to  reclaim  what  he  has  paid.  These 
2 


OF  THE  STATE  OF  NEW-YORK. 


15 


are  the  statutes  concerning  gaming  and  horse-racing.     By  the 
express  provisions  of  those  statutes,  the  loser,  having  paid,  may 
recover  back  the  money,  by  an  action  of  debt.     Contracts  of 
gaming,  and  concerning  horse-racing,  are  the  only  two   classes 
of  hazardous  contracts,  which  have  been  deemed  of  sufficient 
importance  to  deserve  the  interference  of  the  legislature.     The 
object  of  the  statute  is,  to  repress  and  prevent  those  two  species 
of  contracts ;  and  evidently  on  grounds  of  public  policy.     All 
their  provisions  are  either  in  addition  to  the  law,  as  it  was  be- 
fore, or  in  alteration  of  the  former  law.     The  provision,  that 
the   loser,  who  has  paid  his  wager,  may  reclaim  it,  a  rule  un- 
known to  the  common  law,  was  evidently  introduced  in  those 
statutes,  to  give  a  right  which  did  not  exist  before.     Even  in 
these  cases,  therefore,  which  the  legislature  considered  of  such 
importance  as  to  require  very  penal  provisions  for  the  attain- 
ment of  their  object,  and  the  only  cases  in  which  they  have  in- 
terposed, they  deemed  it  necessary  to  authorize  the  loser  to  re- 
claim his  wager,  after  it  has  been  paid,  as  an  alteration  of  the 
common  law.     Before  these  statutes,  these  cases  stood  on  the 
same  ground  as  other  contracts  of  hazard.     If  the  loser  had 
paid  his  money,  it  was  lost  to  him.     Such  was  the  undoubted 
doctrine  of  the  common  law  in  these  cases ;  and  yet  the  public 
policy  of  suppressing  mere  games  of  chance,  seems  to  be  far 
stronger  and  more  urgent,  than  any  public  reasons  for  suppress- 
ing other  hazardous  contracts.     The  courts,  however,  did  not 
compel,  or  attempt  to  compel,  restitution  to  the  loser,  on  the 
ground  of  the  public  policy  of  such  a  decision.     These  sta- 
tutes are,  therefore,  to  be  regarded,  as  they  are,  alterations  of 
the  common  law,  in  this  respect.     They  show  what  the  com= 
mon  law  was ;  they  confine  the  alteration  to  particular  cases, 
and  they  show  that  it  is  the  province  of  the  legislature,  and  not 
of  the  courts,  to  alter  the  existing  law  on  this  subject,  to  ac- 
commodate it  to  the  exigencies  of  public  policy. 

The  mischiefs  which  may  result  from  wagers  upon  elections, 
have  been  placed  before  us  in  glowing  colours.  If  it  be  said, 
or  meant,  that  such  mischiefs  have  occurred  in  this  state,  I  deny 
the  assertion.  Whatever  may  be  the  tendency  of  such  wagers 
to  induce  the  parties  to  vote  according  to  their  interests,  orato 
obtain  the  votes  of  others,  we  have  not  yet  seen  any  corrupt  or 
pernicious  influence  upon  our  elections,  arising  from  such  a 
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iff JBRoa.  cause.  xiie  mischief  apprehended  does  not  yet  exist.  The 
albany  virtue  of  the  people  has  secured  us  from  the  evil.  If  the  mis- 
April,  1814.  chief  has  not  already  occurred,  we  may  safely  conclude  that  the 
apprehension  of  danger  in  future  is,  in  some  measure,  imaginary. 
But  if,  in  the  progress  of  society,  the  mischief  should  be  seen 
and  felt,  a  proper  corrective  must  be  applied.  In  the  future 
days  of  the  republic,  it  may  become  necessary.  The  legisla- 
ture are,  and  ought  to  be,  the  judges  of  the  disease,  and  the 
remedy.  It  is  their  province  to  observe  the  evil  when  it 
occurs,  to  watch  its  progress,  and  estimate  its  magnitude,  and 
to  provide  an  adequate  remedy.  It  belongs  to  the  legislature, 
and  not  to  the  courts  of  law,  to  provide  for  the  exigencies  of 
new  times,  and  circumstances,  and  to  lay  down  new  rules,  for 
the  suppression  of  new  vices.  The  consideration  of  public 
policy,  which  has  been  so  much  pressed,  should  be  addressed 
to  the  legislature,  and  not  to  the  courts.  If  the  law  applicable 
to  this  case  has  been  settled  by  established  principles,  the  courts 
cannot  now  alter  it,  because  a  different  rule  would,  in  their 
©pinion,  better  comport  with  public  policj\ 

My  opinion,  therefore,  is,  that  this  action  cannot  be  main- 
tained, and  that  the  judgment  of  the  supreme  court  ought  to  be 
reversed. 


Lewis,  Wilkin,  Bloom,  Hubbard,  Bloodgood,  Stranahan, 
Root,  and  Elmendorf,  and  six  others,  Senators,  were  also  of 
opinion  that  the  judgment  of  the  supreme  court  ought  to  be  re- 
versed. 


5  Kor  reversing, 
15.  For  affirm- 
ing, 6. 

April  Ut,  1814, 


P.  W.  Radcliff,  Yates,  Wendell,  Atwater,  Stewart, 
and  Townsend,  Senators,  were  of  opinion  that  the  judgment 
ought  to  be  affirmed.* 

It  was  ordered  and  adjudged,  that  the  judgment  of  the  su- 
preme court  be  reversed.  &c.  and  that  the  said  /.  W.  Yates  be 
restored  to  all  things,  &c. ;  and  further,  that  judgment  be  entered 
for  the  said  J.  W.  Yates  on  the  special  verdict,  together  with 
his  costs  about  his  defence  sustained  in  the  supreme  court ;  and 
further,  that  the  said  J.  IF.  Yates  recover  against  the  said  Ebene- 
edr  Foot  his  costs  of  prosecuting  the  writ  of  error  in  this  cause, 
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to  be  taxed  by  one  of  the  members  of  this  court ;  and  that  the    tw  xrror. 
plaintiff  in  error  have  execution  therefor :  and  that  the  record     .  T  '*'"'  _, 

ii LI5A  N  i  « 

be  remitted,  &c.  April,  1814. 

Judgment  of  reversal,  (a)        V^7^T!^ 

D.tsir. 
(a)  The  like  judgment  was  given  in  Yatei  v.  Vischtr,  and  in  the  three  other  causes: 


John  Boonen  Graves,  Plaintiff  in  error, 

against 
John  B.  Dash,  Defendant  in  error. 

DASH  brought  an  action  of  assumpsit  in  the  supreme  court,  The  holder  ©f 
as  first  endorsee  of  a  bill  of  exchange,  against  Graves,  as  first  change, drawn 
endorser.  The  bill  was  drawn  at  New- York,  the  18th  of  Ja-  on  England, 
nuary,  1811,  on  Worrall  Sr  Williamson,  at  Liverpool  in  England,  protested,  is 
for  787/.  185.  2d.  sterling,  payable  sixty  days  after  sight,  and  coteMhe*0^ 
was  duly  protested  for  non-acceptance  and  non-payment.  bUPat  the >■«*« 

The  cause  was  tried  at  the  New-York  sittings  in  November,  of    change, 

0  7   or      price      ol 

1813,  before  the  Chief  Justice.     The  only  question  at  the  trial  bills,  on  En- 

J     1  gland,  at    the 

was  as  to  the  amount  of  damages  which  the  plaintiff  below  was  time  of  the  re- 

...  tt       1    .         11  *    1      1  ■■■     •       1       turn  of  the  dis- 

entitled to  recover.     He  claimed  the  amount  of  the  bill,  in  the  honoured  bill 

current  money  of  the  United  States,  at  the  rate  of  4  dollars  and  thereof  to  the 
44  cents  for  a  pound  sterling,  together  with  20  per  cent,  dama-  the*  with°g2o 
ges,  and  interest  from  the  time  notice  of  protest  of  non-payment  U^e"  »*d1a" 
was  given  to  the  defendant.     The  counsel  for  the  defendant  be-  te,e8t- 
low  objected,  and  offered  to  prove  that  at  the  time  the  bill  was 
drawn,  bills  of  exchange  drawn  at  New- York  on  London  and 
Liverpool  were  below  par;  and  that  the  bill  in  question  was  pur- 
chased by  the  plaintiff  below  par ;  that  on  the  return  of  the 
bill  and  protest,  and  at  the  time  notice  thereof  was  given  to  the 
defendant,  the  rate  of  exchange,  on  England,  current  in  New- 
York  on  bills  of  exchange  purchased  and  remitted  to  England, 
was  15  per  cent,  below  par,  and  that  they  were  as  much  below 
par  at  the  time  issue  was  joined  in  the  cause  ;  that  on  the  return 
of  the  bill  and  notice  to  the  defendant,  he  offered  to  pay  to  the 
plaintiff  the  amount  of  the  bill,  at  the  then  current  rate  of  ©& 
Vol.  xn.  e 
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Gravss 

V. 

Dash. 


change  on  England,  or  price  of  bills  at  that  time  in  New- York, 
with  20  per  cent,  damages,  and  all  charges,  or  to  pay  the  20  per 
cent,  damages  and  charges  at  the  par  of  exchange,  and  to  fur- 
nish a  new  and  approved  bill  of  exchange  on  London,  for  the 
amount  of  the  returned  bill,  or  to  deliver  to  the  plaintiff  ano- 
ther and  approved  bill,  payable  in  London,  in  lieu  of  the  said 
bill,  at  the  rate  of  120  pounds  sterling  for  100  pounds  mentioned 
in  the  protested  bill,  and  to  pay  all  the  charges  on  the  said  bill. 
The  defendant  further  offered  to  prove  that  it  was  the  usage 
and  custom  of  merchants  in  the  cities  of  New- York  and  Phila- 
delphia, from  time  immemorial,  to  settle  and  pay  protested  bills 
of  exchange,  drawn  in  New- York  or  Philadelphia  on  England, 
at  the  current  rate  of  exchange,  or  of  the  price  of  bills  at  the 
time  of  the  return,  with  20  per  cent,  damages,  or  to  furnish  a 
new  and  approved  bill  on  the  same  principles.  The  evidence 
so  offered  was  objected  to  on  the  part  of  the  plaintiff,  and  re- 
jected by  the  Chief  Justice,  as  inadmissible,  and  a  bill  of  excep- 
tions was  tendered  to  his  opinion.  Under  the  charge  of  the 
Chief  Justice,  which  was  also  excepted  to,  the  jury  found  a  ver- 
dict for  4,928  dollars  and  56  cents,  being  the  amount  of  the 
bill  at  the  rate  of  4  dollars  and  44  cents  for  a  pound  sterling, 
with  20  per  cent,  damages,  and  the  interest. 

The  bill  of  exceptions,  having  been  sealed,  was  returned  to 
the  supreme  court,  pursuant  to  the  statute ;  and  the  court  be- 
low, on  the  grounds   of  their  former  decision  on  the  same 
* 4 Johns. Rep.  question,  in  \Hendricks  v.  Franklin*  gave  judgment  for  the 
Wha.  Rep.  plaintiff  on  the  verdict;  on  which  judgment  a  writ  of  error 
i2*'  was  brought  to  this  court. 


The  cause  was  argued  by  D.  B.  Ogden  and  T.  A.  Emmet,  for 
the  plaintiff  in  error,  and  by  C.  D.  Coldcn  and  S.  Jones,  jun. 
for  the  defendant  in  error. 


Lor  the  plaintiff  in  error,  it  was  contended,  that  by  the  com- 
mon law,  the  party  who  is  injured  by  the  breach  of  a  contract, 
or  failure  to  perform  it,  can  recover  only  the  damages  he  has 
actually  sustained  by  such  breach  or  neglect.  He  can  claim 
no  more  than  to  be  put  in  the  same  situation  in  which  he  would 
have  been  had  the  contract  been  performed.  The  20  per  cent, 
damages,  on  protest  of  such  bills,  is  the  settled  and  adjudged 
damages  for  all  breaches  of  such  contracts,  and  the  party  can 
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recover  no  more,  unless  he  waives  the  benefit  of  the  general     in  error. 

rule,  and  goes  into  proof  of  the  actual  damages  he  has  sus-    ALbA'ny, 

tained.     Whether  the  bills  were  above  or  below  par,  the  holder    April,  ish. 

of  the  dishonoured  bill  might,  with  the  money  he  received,  or 

the  value  of  the  returned  bill,  and  the  20  per  cent,  damages,  go 

into  the  market  and  purchase  another  bill,  and  place  himself  in 

as  good  a  situation  as  if  the  first  bill  had  been  paid.     Should  it 

be  said  that  the  rules  of  common  law  do  not  apply  to  bills  of 

exchange,  which  are  creatures  of  mercantile  custom  and  usage, 

then  it  is  contended  that  the  evidence  of  the  mercantile  usage 

ought  to  have  been  admitted. 

The  original  object  of  bills  of  exchange  was  to  pay  debts 
abroad,  to  place  funds  there,  or  to  transfer  funds  from  a  foreign 
to  the  party's  own  country.  The  right  of  redrawing  exists 
only  in  the  case  where  the  holder  of  the  bill  dishonoured  in 
the  foreign  country,  is  the  bona  fide  owner  of  it ;  and  in  that  case 
lie  has  his  election  either  to  seek  satisfaction  in  the  country 
where  the  drawer  resides,  or  to  redraw  on  him.  If  he  elect 
the  former,  he  is  to  receive  redress  according  to  the  established 
rules  and  practice  of  mercantile  men  in  the  country  of  the 
drawer.  And  the  practice  of  the  mercantile  world  is  to  redeem 
dishonoured  bills  at  the  rate  of  exchange. 

Re-exchange  is  explained  by  Chitty ■;*  and  it  is  the  law  and  ^ffij* 
practice  of  all  commercial  countries,  unless  that  of  our  own  238. 
be  an  exception,  that  where  a  bill  of  exchange  is  dishonoured, 
it  is  to  be  adjusted  and  paid  at  the  rate  of  the  exchange,  at  the 
time.  The  dishonour  of  bills  results  from  losses  or  circum- 
stances not  under  the  control  of  the  drawer.  The  return  of 
the  bill  shows  that  he  has  or  must  sustain  loss,  and  if  the  rate  of 
exchange  should  be  such  that  the  drawer  can  save  any  thing  by 
redrawing  or  purchasing  a  new  bill,  justice  and  policy  demand 
that  he  should  be  permitted  to  do  so,  since  the  holder  of  the 
protested  bill  will  be  indemnified,  and  the  loss  of  the  drawer  be 
mitigated.  Such  is  the  law  and  practice  of  Europe.  In 
Hellish  v.  Simeon,-[  there  was  nothing  said  about  the  par  of  ex-  *_a.  Hen.  W. 
change.  Payment  was  made  by  a  circuitous  draft  through  Am- 
sterdam and  Hamburgh,  whereby  the  drawer  had  to  pay  some- 
thing more  than  what  was  expressed  on  the  face  of  the  original 
bill,  but  not  one  fourth  of  what  the  par  of  exchange  would 
have  amounted  to. 


Gravbs 

v. 
Dash. 
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in  error.  The  principle  of  the  universal  law  merchant  on  this  subject 
alba'ny  's'  tnat  tne  drawer  undertakes  that  the  bill  shall  be  paid  ;  and 
April.  i8U.  that,  if  it  is  not,  he  will  indemnify  the  holder,  for  the  failure  or 
breach  of  contract.  The  only  exception  to  the  rule,  is  that 
which  has  arisen  between  Great  Britain  and  her  colonies.  A 
certain  sum  was  allowed  on  all  bills  drawn  in  the  colonies  on 
the  mother  country,  in  addition  to  what  the  holder  would  be 
entitled  to  receive  under  the  general  law  merchant.  This 
additional  sum  was  different  in  different  colonies.  In  Pennsyl- 
vania and  in  New- York,  it  was  twenty  per  cent.  ;  in  Rhode- 
Island  ten  per  cent.  ;  in  India,  ten  shillings  the  pagoda. 

The  law  of  Pennsylvania,  which  is  said  to  be  the  foundation 
of  the  rule  here,  was  a  colonial  law,  and  ceased  to  be  of  any 
force  when  the  colonies  became  independent  states.  It  is  true, 
the  act  of  Pennsylvania  speaks  of  bills  returned  from  other 
parts  of  Europe,  but  the  truth  is,  that  all  payments  were  made 
through  English  merchants ;  it  was  a  law  made  for  the  benefit 
of  the  merchants  in  England.  The  amount  was  to  be  paid  in 
the  same  specie  as  was  paid  for  the  original  bill,  and  if  not,  the 
value  of  that  kind  of  coin  or  money  was  to  be  paid  ;  and  it  is 
the  relative  abundance  or  scarcity  of  specie  in  different  coun- 
tries, which  forms  the  course  of  exchange;  and  exchange  is 
Mnteso.  sp.  t}ie  fixing  the  actual  value  of  the  specie  at  the  time.* 

fjemt  I).  12.  °  r  • 

:o.  It.  is  not  true  that  the  twenty  per  cent,  was  given  by  this 

eolonial  law,  as  an  indemnity  for  all  loss,  risk,  and  damages ;  it 
was  superadded  to  the  difference  of  exchange.  This  was  the 
burden  and  badge  of  colonists,  which  in  no  way  affects  the 
general  law  merchant.  It  was  the  immemorial  usage  of  redeem- 
ing dishonoured  bills  practised  upon,  long  before  this  colonial 
law  was  passed,  that  the  defendant  below  offered  to  prove. 

The  law  of  the  United  States  fixing  the  value  of  foreign 
gold  and  silver  coins,  has  relation  only  to  the  revenue,  or  to 
transactions  between  the  government  and  its  own  citizens.  As 
between  them,  what  is  called  the  par  of  exchange  is,  no  doubt, 
the  proper  rule  ;  but  as  between  our  own  merchants  and  those 
of  foreign  countries,  the  rate  of  exchange  is  the  only  reason- 
able and  just  rule.  The  reason  of  the  law  of  the  mint  is,  that 
the  pound  sterling  would  always  be  immutable  and  invariable  in 
its  value.  This  is  fallacious,  for  a  guinea  and  a  pound  sterling 
are  now  much  below  their  former  value.  It  is  true,  courts  do 
not  take  this  depreciation  into  view ;  but  merchants,  and  the 
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mercantile  law,  invariably  calculate  on  this  fluctuation  of 
value. 

The  evidence  offered  was  not  to  control  the  law-merchant, 
but  to  show,  that  the  rule  adopted  by  the  court  below  was 
founded  on  a  misconception  of  that  law ;  and  that  the  old 
colonial  statute  of  Pennsylvania  was  not  sufficient  evidence  of 
the  custom  of  merchants. 

The  chance  for  improper  speculation  in  bills  is  much  greater, 
if  the  rule  as  to  the  par  of  exchange  is  established,  than  if 
they  were  to  be  adjusted  at  the  current  rate  of  exchange.  The 
drawer  can  never  know  nor  foresee  what  it  will  cost  him  to 
indemnify  the  holder,  in  the  latter  oase ;  and  can,  therefore, 
have  no  temptation  to  draw  on  mere  speculation  :  but  in  the 
former  case,  he  can  make  his  calculations  with  perfect  cer- 
tainty. 

It  is  unreasonable  that  a  dishonoured  bill  should  be  redeemed 
at  a  fixed  value,  or  at  the  par  of  exchange,  while  the  buyer  of 
bills  purchases  at  a  fluctuating  value,  according  to  the  current 
rate  of  exchange.  Bills  of  exchange  are  objects  of  purchase 
and  sale,  or  a  species  of  merchandise.  It  would  be  thought  an 
extraordinary  rule,  that  a  person  buying  goods  at  their  current 
value,  should,  on  failure  or  defect  in  the  goods,  be  compen- 
sate^ not  in  the  current  value,  at  the  time  of  such  failure,  but 
by  some  ancient  or  different  value,  at  some  former  period.  The 
party  damnified  is  to  receive  what,  at  the  time  when  he  is 
entitled  to  an  indemnity,  the  article,  in  its  perfect  state,  would 
fee  worth. 


I/f  SRRQJi . 


For  the  defendant  in  error,  it  was  contended,  that  it  never 
eould  be  reasonable  or  just  to  tell  the  holder  of  a  dishonoured 
bill,  that  instead  of  receiving  the  100  dollars,  which  he  had 
paid  for  it,  he  should  receive  80  only,  which  is  the  result  of 
the  rule  contended  for  by  the  other  side.  The  contract  is,  that 
if  the  drawee  does  not  pay  the  pounds  sterling  mentioned  in  the 
bill,  the  drawer,  on  notice  thereof,  will  pay  the  same.  The 
only  question  is,  what  is  the  value  of  a  pound  sterling  ?  If  its 
value  is  fixed  by  the  law  of  the  land,  no  evidence  can  be 
necessary  on  the  subject.  Now,  the  acts  of  congress  rela- 
tive to  duties,  and  to  the  mint,  have  fixed  this  value  at  four 
dollars  and  forty-four  cents  the  pound  sterling.    Re  exchange, 
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m  error.  as  defined  by  Pothier*  Chittyj  and  other  writers,  shows  the 
Albany,  reasons  on  which  the  rule  as  to  twenty  per  cent,  damages  has 
April;  18U.    been  founded. 

Gravis  The  notion  of  redrawing  is  not  applicable  to  the  case.     If  it 

dJsh.        were' tiie  principle  on  which  it  proceeds  is  not  that  the  holder  is 
*.  ftf,  65,n66e'    to  have  anew  bil1  from  the  drawer;  but  the  holder  of  the  disho- 
i$lt%&wt    noure(i  biI1> in  tiie  foreign  country,  redraws  on  the  drawer.  Other- 
wise, the  convenience  of  travelling,  or  purchasing  goods  abroad, 
which  is  the  principal  object  of  exchange  and  re-exchange, 
would  be  wholly  lost.     And  the  very  rule  of  allowing  twenty, 
fifteen,  or  ten  percent,  damages,  on  protested  bills  from  abroad, 
shows  that  the  dishonoured  bill  was  not  to  be  paid  by  drawing 
a  new  bill ;  for  it  would  very  seldom  happen  that  the    holder 
would  want  his  money  in  England,  or  the  West  Indies, 
ptm&r*'  *n  ^"r<§"z'ni'a4  fifteen  per  cent,  damages  is  allowed  by  statute, 

eCranch,  221.  and  there  is  no  doubt  that  the  rule  of  allowing  twenty  per  cent, 
damages  in  this  state  has  been  adopted,  in  mercantile  practice, 
?  Ambler,  672.  from  the  neighbouring  states.  The  case  of  Fra?icis  v.  Ruckcr§ 
clearly  shows,  that,  by  the  law  of  Pennsylvania,  the  twenty 
per  cent,  was  given  in  lieu  of  all  consequential  damages, 
whether  exchange,  re-exchange,  or  disappointment  in  regard 
to  the  funds.  And  the  general  rule  of  giving  the  holder  the 
amount  of  the  bill,  at  the  par  of  exchange,  with  the  twenty 
per  cent.,  dispenses  as  equal  justice  as  it  is  possible  to  obtain, 
in  such  a  variable  transaction. 

Suppose  the  holder  redraws  on  the  drawer  of  the  dishonoured 
bill,  and  thereby  gets  the  exact  sum  at  the  place  where  he 
wished  to  have  it,  can  he,  afterwards,  return  to  this  country, 
and  demand  the  twenty  per  cent,  damages,  because  the  original 
bill  was  dishonoured  ?  Certainly  not.  This  shows,  conclu- 
sively, that  the  twenty  per  cent,  is  liquidated  damages,  for  all 
the  difference  of  exchange,  and  every  other  damage  or  inconve- 
nience resulting  from  the  protest.  It  is  admitted,  that  the  holder 
is  entitled  to  the  twenty  per  cent,  in  all  cases;  but  suppose,  at  the 
time  of  the  return,  bills  are  forty  per  cent,  below  par,  what 
would  become  of  his  twenty  per  cent.  ?  Again,  if  the  drawee 
sold  the  bill  at  twenty  per  cent,  above  par,  and  on  its  being- 
returned  dishonoured,  bills  should  be  twenty  per  cent,  below 
par,  he  would  make  a  profitable  speculation.  To  say  that  the 
holder  shall  be  obliged  to  accept  a  new  bill,  instead  of  money, 
would  be  to  compel  him  to  keep  his  money  abroad,  for  an 
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indefinite  period,  unless  he  should  agree  to  accept  one  half  the    I!i  error. 
money,  perhaps,  which  he  paid  for  the  original  bill.  albany 

The  evidence  offered  by  the  defendant  below  was  properly  April,  1814. 
rejected  by  the  chief  justice,  because  usage  or  custom  can 
never  be  admitted  to  show  that  a  less  sum  shall  be  a  satisfaction 
of  a  debt,  when  positive  law  has  fixed  it  at  a  larger  sum. 
Usage  is  admissible,  only,  to  show  the  nature  of  a  contract, 
not  to  extend  or  alter  its  effects. 

Lewis,  Senator,  was  of  opinion,  that  the  judgment  of  the 

supreme  court  ought  to  be  reversed,  and  delivered  his  reasons 

at  length,   but   which  the  reporter  regrets   he  is  unable  to 
state. 

Wilkin,  Senator,  declared  himself  to  be  of  the  same  opi- 
nion. 

Sanford,  Senator.  After  the  fullest  deliberation  which  I  have 
been  able  to  bestow  on  this  cause,  I  am  of  opinion  that  the  judg- 
ment of  the  supreme  court  was  right.  It  is  highly  expedient 
that  the  amount  to  be  recovered  on  dishonoured  bills  of  ex- 
change should  be  determined  by  a  certain  and  uniform  rule  ; 
and  such  is  the  rule  adopted,  and  settled  by  the  supreme  court. 
They  have  rightly  determined,  that  in  this,  as  in  other  cases  of 
contracts,  the  rule  by  which  the  amount  or  extent  of  redress 
should  be  ascertained,  is  a  question  of  law.  I  forbear  to 
discuss  the  several  rules  which  have  been  proposed,  or  to  com- 
ment on  the  arguments  which  have  been  urged  in  support  of 
them.  I  mean,  merely,  to  state  my  own  conclusion,  and  to 
express  my  approbation  of  the  rule  adopted  by  the  supreme 
court.  My  opinion,  therefore,  is,  that  the  judgment  below 
ought  to  be  affirmed. 

P.  W.  Radcliff,  Senator,  declared  himself  of  the  same  opi- 
nion. 

Yates,  Senator,  concurred. 

Van  Buren,  Senator,  declared  himself  to  be  of  the  same  opi- 
nion.   He  thought  it  safest  to  affirm  the  judgment  of  the  supreme 


24  CASES  IN  THE  COURT  OP  ERRORS 

i# error,  court,  and  if  the  rule  adopted  by  that  court  was  found  to  be 

Albany  really  inconvenient  or  wrong,  the  legislature  ought  to  regulate 

April,  1814.  the  mode  of  settling  protested  bills,  by  statute. 


Graves 
v. 

D4SH. 


Wendell,  Bishop,  Hager,  Stewart,  Townsend,  and 
Vanbryck,  Senators,  concurred. 

Elmendorf,  Senator,  was  of  opinion  that  the  judgment  of 
the  supreme  court  ought  to  be  reversed. 

Hubbard,  Bloodgood,  Atwater,  Bloom,  Clarke,  Keyes, 
Tabor,  and  Rouse,  Senators,  were,  also,  of  the  same  opi- 
nioiu 

*  Apriu,  1814.      A  majority*  of  the  members  of  the  court  being  of  that  opi- 

For  affirming,  .  ,  ,  r 

io.  For  re-  nioii,  it  was,  therefore,  ordered  and  adjudged,  that  the 
judgment  of  the  supreme  court  be  reversed,  &c.  ;  and  that 
the  said  John  B.  Graves  recover  his  eost6,  &c.  And  the  record 
be  remitted,  &c. 

Judgment  of  reversal 
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IN  ERROR. 


ALBANY, 
April,  1814. 

William  Ogden  and  Johs  R.  Murray,      Plaintiffs  in  error,    v*^^/ 

1  y. 

against  Fibem.  Ins.  Co. 

The  New-York  Firemen  Insurance  Company, 
Defendants  in  error. 

THIS  cause  came  before  this  court  on  a  writ  of  error  from  of*  (^X'by 
the  supreme  court.     For  the  facts  and  judgment  of  the  court  *n  f™'^;  is 

below,   see  S.  C.  vol.  10.  pp.  177 — 180.  caareof  aban- 

'  '  c  donment,  on  a 

polity  of  insu- 

The  cause  was  argued  by  C olden  and  T.  A.  Emmet,  for  the     After  an 
plaintiffs  in  error;  and  by  S.  Jones,  jun.  and  D.  B.  Ogden,  for  for  a  total  low, 

.i       j    »       -,       ,     .  though  not  ac- 

tive defendants  in  error.  cepted,  the  in- 

sured   cannot 

purchase      the 

Arguments  for  the  plaintiffs  in  error.    As  to  the  right  to  aban-  £l£^wUb!oiit 
don  in  this  case,  there  can  be  no  question.*     The  only  point  >'« .  teing  » 

*  l  \    *  waiver  of  the 

in  controversy  is,  whether  the  sale  and  purchase  in  this  case  abandonment ; 
was  a  waiver  of  the  abandonment.  If  another  person,  other  given  notice  to 
than  the  plaintiffs,  had  purchased,  though  for  the  benefit  of  the  the  time  and 
insured,  it  is  not  contended  that  it  would  amount  to  a  waiver  g/eces  %  "v£\ 
of  the  abandonment.  The  declaration  of  war  does  not  destroy  J*  y2"«fc 
the  contract,  but  puts  an  end  to  the  voyage,  so  as  to  entitle  ^j^/^ 
the  insured  to  recover  for  a  total  loss.     The  war  intervened  5os 

Park  on  Ins. 

after  the  abandonment,  which  was  not  accepted  by  the  insurers,  109. 
as  it  ought  to  have  been.     All  the  difficulties  which  arose  after- 
wards, were  the  consequence  of  the  improper  conduct  of  the 
insurers. 

We  deny  that  the  abandonment,  in  this  case,  vested  the  pro- 
perty in  the  insurers,  so  that  the  insured  had  no  right  to  inter- 
fere with  it.  The  insured  has  a  right  to  sell  the  property,  after 
an  abandonment,  which  the  insurer  has  refused  or  neglected 
to  accept,  and  to  pay  the  loss.f .  j  Aiboi  v. 

If  the  insured  has  no  lien  after  a  rightful  abandonment,  yet  iCainet'R&. 
he  has  the  legal  possession,  and  has  a  right  to  sell  and  keep  the  Hamiiian,  ar- 
proceeds,  in  part  payment  of  the  loss.     If  the  insurers  refuse  fj'-^;  v 
to  accept  the  abandonment,  and  pay  the  loss,  the  insured  may  ^J^/^ 
refuse  to  give  up  the  property,  until  paid.     It  is,  qua  a  mort-  3io. 

Vol.  XII.  Q 
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Ogden 


it? error.      gage  ;   and  the  insured  is  not  bound  to  look  to  the  insurers  for 
Ai*BA  more  than  the  residue  remaining  unpaid,  after  the  sale. 

April,  5814.  The  insured  cannot  be  properly  considered  as  a  trustee  ;  but 
is  rather  a  mortgagee,  with  the  additional  circumstance,  that 
the  conduct  of  the  insurer  has  forced  him  into  that  situation. 
*\Johnt.Rep-  ^n  Robinson  8?  Hartshorne  v.  United  Insurance  Company*' it 
592-  is  true,  the   insured  were  trustees,  and  plainly,  because  the 

assurers  had  accepted  the  abandonment,  and  paid  the  loss  ;  and 
during  the  time  the  insurer  has  to  make  his  acceptance,  or  to 
refuse  the  offer  of  abandonment,  the  insured  is  a  trustee.  But 
where  an  abandonment  has  been  rightfully  made,  and  wrong- 
fully refused,  and  the  property  is  left  in  the  hands  of  the  in- 
sured, he  is  not, , in  that  case,  a  trustee.  The  law  will  not 
impose  on  him,  against  his  will,  so  responsible  a  character  as 
that  of  trustee.  If  it  be  said  that  the  insurers  have  not  had 
their  interest  duly  promoted,  we  answer,  that  if  they  had  done 
.  their  duty,  they  Avould  have  accepted  the  abandonment,  and 
taken  care  of  the  property  themselves.  In  all  the  cases  which 
may  be  cited,  it  will  be  found,  either  that  there  has  not  been 
time  for  the  insurer  to  accept,  or  there  has  been  a  refusal  of  the 
abandonment. 

In  this  case,  the  plaintiffs  ought  to  be  placed  in  the  condition 
of  a,  mortgagee,  or,  rather,  in  a  better  situation,  because  the 
situation  has  been  forced  upon  them,  against  their  wish  or 
consent,  by  the  insurers.  It  would  be  very  inequitable,  to 
allow  the  insurer  to  derive  a  privilege  or  advantage  from  his 
own  misconduct,  and  to  throw  a  disability  or  disadvantage  on 
the  insured,  against  his  will,  and  in  consequence  of  his  acting 
ex  necessitate. 

But  even  if  the  insured  is  considered  a  trustee,  it  cannot  vary 
the  case.  Notice  was  given  to  the  insurers,  that  it  was  necessary, 
for  the  interest  of  all  parties  concerned,  to  sell.  This  was 
sufficient  to  put  them  on  their  guard,  and  they  should  have  seen 
whether  the  trustee  was  acting  for  their  interest,  or  have  given 
him  instructions.  As  they  did  not  see  fit  to  say  any  thing  on 
the  subject,  the  trustee  had  a  right  to  purchase.  A  mortgagee 
may  sell,  and  yet  become  a  purchaser.  If  the  insured  had  a 
right  to  buy,  he  certainly  had  a  right  to  use  and  employ  the 
vessel.  It  is  true,  the  insured  could  not  prosecute  the  original 
voyage,  or  the  one  insured,  on  their  own  account.     They  did 
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not  attempt  this,  but  sent  the  vessel  on  a  new  and  different     w  srroi^. 
voyage. 

J    °  ALBANY, 

The  case  of  Abbot  v.  Broome,*  is  not  analogous  to  the  one     April,  i8U. 
before  the  court,  for  here   was  a  notice  of  sale,  and  it  was  v-^^v"^-/ 

OoDEH 

clearly  for  the  interest  of  the  insurers,  that  Murray  attended  the  v. 

sale,  and  bought  in  the  vessel.  If  he  had  not  done  so,  she  would  *  2  cuinu'Gui 

have  sold  for  a  less  price,  and  the  loss  of  the  insurers  havs  m 

been  much  greater.     It  may  be  said,  perhaps,  that  the  insured, 

in  attending  the  sale,  was  actuated  more  by  a  view  to  his  own 

interest  than  that  of  the  insurers  ;  but  the  notice  given  by  hira 

to  the  insurers  was  sufficient  to  counteract  any  such  intention ; 

for  the  insurers  might  have  sent  an  agent  to  attend  and  bid,  so 

as  to  compel  the  insured  to  purchase  at  the  highest  price.    The 

case  of  Abbot  v.  Sebor,f  is  contrary  to  that  of  Abbot  v.  Broome,  t  s«/e/ins.  Cto 

though  the  circumstances  are  the  same.     There  was  an  em-    9' 

ployment  of  the  vessel  by  the  insured,  after  the  purchase,  in 

both  cases,  and  such  also  was  the  case  of  Saidler  Sir  Craig  v. 

Churck.X  \  iCames'Re? 

Again,  if  a  trustee  wishes  to  purchase  the  property  of  the  297-  lB  note' 
cestui/  que  trust,  equity  will  discharge  him  from  his  trusteeship, 
so  far  as  to  enable  him  to  do  so ;  but,  in  a  case  like  the  present, 
equity  could  not  relieve  ;  nor  does  law  or  equity  ever  recog- 
nise a  party  standing  in  such  a  situation,  by  necessity,  as  a 
trustee. 

Even  if  the  doctrine  of  trusteeship  were  applicable,  it  would 
only  enable  the  insurers  to  consider  the  property  as  purchased 
for  them,  if  he  preferred  to  do  so ;  and,  in  the  present  case, 
they  have  not  chosen  so  to  consider  it,  which  clearly  shows 
that  the  property  has  not  been  sacrificed,  as  is  pretended.  This 
doctrine  of  trusteeship  does  not  make  a  repurchase  a  waiver 
of  abandonment.  The  doctrine  that  a  repurchase  is  a  waiver 
of  an  abandonment,  stands  on  different  principles. 

It  may  be  comprehended  in  two  positions;  1.  Whenever, 
before  an  abandonment  is  made,  a  technical  total  loss  exists, 
the  insured  voluntarily  does  an  act  which  enables  him,  at  a  loss 
less  than  half  the  value,  to  pursue  the  voyage  insured,  tins  vo- 
luntary act  turns  the  previous  technical  total  loss  into  a  partial 
loss,  and  destroys  the  right  of  abandonment.*  58i.     r  Esp. 

2.  Whenever,  after  an  abandonment  has  been  rightfully  made,  Mass.  Rep.  37. 
on  an  existing  technical  total  loss,  the  insured  does  a  voluntary  {eT.ty Coi^'y 
act  which  removes  the  technical  total  loss,  and  enables  the  pro-  ^  s&,Mfas' 


Ogdbs 

V. 

Fir  Ear.  Ins.  Co 
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itf  error,    perty  insured  to  proceed  on  the  voyage  insured,  such  voluntary 
»TCVU^     act  sna'l  be  a  waiver  of  the  abandonment. 

AIiBAMY, 

April,  i8i4.  Where  the  act  is  done  by  the  captain,  supercargo,  or  agent, 
and  it  is,  afterwards  ratified  or  adopted  by  the  insured,  it  must  be 
deemed,  in  its  legal  operation,  as  if  done  by  the  insured  him- 
self, at  the  time  it  was,  in  fact,  done  by  such  agent.  And  the 
case  of  Saidler  #*  Craig  v.  Church  would  have  fallen  under  the 
first  position,  if  it  had  occurred  after  the  decision  of  the  court 
ncaimi'Ccues,  of  errors,  in  Church  v.  Bedient  ;*  but  it  was,  at  that  time,  held 

21.  (m  1801)  '  '  '  ' 

that  an  abandonment  made  in  ignorance  of  the  total  loss  having 
t  i  Johns,  cases,  ceased,  was  valid.f     But,  considering  the  abandonment  as  right- 

147      154      (ill  +■ 

1799.)  fully  made,  the  case  of  Saidler  8r  Craig  v.  Church,  and  that  of 

Abbot  v.  Scbor,  if  it  be  law,  must  be  classed  under  the  second 
position. 

From  these  two  positions,  and  principally  from  the  second, 
may  be  deduced  this  corollary: 

3.  Where,  on  a  technical  total  loss  an  abandonment  has  been 
duly  made,  no  rightful  act  of  the  insured,  which  does  not 
do  away  the  technical  total  loss,  and  enable  the  property  to 
proceed  on  the  voyage  insured,  shall  be  construed  as  a  waiver 
of  the  abandonment.  And  this  corollary  is  entirely  applicable 
to,  and  ought  to  govern,  the  decision  of  the  case  now  before 
the  court.  These  positions  secure  to  the  insured  an  indemnity, 
and  no  more. 

Arguments  for  the  defendants  in  error.  The  decision  of  the 
court  below  was  founded  on  clear  and  well-settled  principles 
of  law.  An  act  of  abandonment  transfers  the  whole  property 
to  the  insurer,  and  gives  him  the  possession,  and  as  complete 
control  of  it,  as  if  there  had  been  a  regular  bill  of  sale  and  de- 
livery, and  the  insured  have  nothing  more  to  do  with  the  pro- 
perty. His  remedy  is  on  his  special  contract,  and,  if  well  ad- 
vised, he  will  not  intermeddle  with  what  he  has  once  renounced 
and  abandoned.  He  agrees,  by  the  policy,  that  if  he  takes  any 
step  in  regard  to  the  property  abandoned,  that  he  will  act  as 
agent  of  the  insurer.  Any  intermeddling,  therefore,  with  the 
property,  after  an  abandonment,  is  in  contradiction  to  the  act 
of  abandonment,  and  a  waiver  of  it.  It  is  only  in  consequence 
of  the  absolute  renunciation  of  all  right,  possession,  and  use  of 
the  property,  that  the  insured  are  entitled  to  recover  for  a  total 
Joas ;  and  whenever  the  insured  has  subsequently  intermeddled 
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with  or  used  the  property,  and  there  has  been  a  recovery  for  a    Iir  EaR0* 
total  loss,  there  has  been  an  assent  or  acquiescence  on  the  part 
of  the  insurer.* 

There  is  no  such  repugnancy  or  contradiction  between  the   v"*[)G^gI7 
cases  of  Abhot  v.  Broome  and  Abbot  v.  Sebor  as  has  been  sug-  „       v-    _ 

r  IltKM,  INS.  L»Q. 

trested.     In  the  one  case  there  was  an  affirmance  of  the  acts  of  *3  Johm.Com, 

*>  39.     1    Johns. 

the  assured  by  the  assurer,  and  in  the  other  there  was  not,  but  Rej>.  ei3. 
the  contrary.     The  right  of  the  insurer  to  affirm  the  acts  of  the 
insured  or  his  agents  abroad,  is  settled  in  the  case  of  Robertson 
Sr  Hartshorne  v.   The   United  Insurance  Company,  winch  case 
accords  with  the  principles  for  which  we  contend. 

The  insured,  by  the  present  case,  have  exercised  the  highest 
act  of  ownership  over  the  property,  by  a  sale  of  it.  The  case 
©f  Walden  v.  The  Pkanix  Insurance  Co mpany,f  decides  that  f5Johm.iitp. 
the  insured  cannot  buy  the  property.  The  principles  of  the  law 
of  insurance  are  well  settled,  that  in  all  cases  of  abandonment, 
the  assured  and  their  agents,  captain,  supercargo,  &c.  thence- 
forward, ex  necessitate,  become  the  agents  of  the  insurer ;  they 
act  quasi  his  agents,  of  course,  without  further  ceremony ; 
and  this,  even  where  the  abandonment  takes  place  at  a  port 
where  both  parties  and  all  their  agents  reside  and  are  present. 
If,  however,  the  insured  or  his  agent  do  an  act  beyond  what  the 
necessity  of  the  case  requires,  such  act  may  be  affirmed  or  not, 
by  the  insurer.  If  the  insured  buys  in  the  property,  the  in* 
surer  may  sanction  the  purchase,  and  the  abandonment  reniaia 
good,  and  the  insured  must  account  to  the  insurer  as  his  princi- 
pal) but  if  he  does  not  assent  or  affirm  the  purchase,  the  aban- 
donment is  waived  and  annulled. 

Considering  the  insured  as  trustees,  the  case  of  the  respoa- 
dents  becomes  still  stronger.  A  cestuy  que  trust  can  never  be 
devested  of  his  property,  unless  under  a  sale  by  his  own  direc- 
tions, under  a  judgment  of  law ;  or  unless  made  to  a  stranger 
without  notice.  It  is  to  be  observed  that  the  ship's  papers  re- 
mained in  the  names  of  the  appellants,  after  the  sale,  precisely 
the  same  as  they  were  before  the  abandonment.  The  appel- 
lants clearly  exceeded  their  powers  as  agents  or  trustees;  and 
having  acted  for  themselves,  as  owners,  they  must  be  considered 
as  waiving  the  abandonment. 

It  is  a  settled  rule  in  equity  that  a  trustee  shall  never  pur- 
chase trust  property,  unless  he  has  some  interest  therein,  as  well 
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m  error,    as  the  cestui/  que  trust,  or  purchases  of  and  from  the  cestui/  que 

Albany     trust'*     This  doctrine  applies  with  great  force  to  cases  of  in- 

Aprii,  1314.    surance.     Bystanders  will  seldom  bid  at  sales  of  property  in 

s-^^/    that  situation,  where  they  see  the  original  owner  is  himself  bid- 

v-  ding,  with  a  view,  as  they  may  suppose,  to  save  something  from 

*  Munro  v.  Ai-  the  wreck.     The  assent  of  the  cestui/  que  trust  ousrht  to  be  un- 

laire,  2  Caines'  , 

e««s,i83—  ioi.  derstandingly  given,  otherwise  the  purchase  by  the  trustee  is 

per  Benson,  J.         .  _.         ,_„.  ..  .  .  „  . 

s  Vts.jun.345,  void,  lne  cestui/,  que  trust  may,  if  he  chooses,  ainrrn  the  pur- 
juri.  600.  *2  chase,  and  the  cases  cited  on  the  other  side  are  those  in  which 
4oo.'  9  Vts.jun.  tne  purchases  were  so  affirmed.  The  rights  of  the  insurer  can 
"17,  never  be  affected  by  any  acts  of  the  insured,  without  his  con- 

sent; it  is  the  purchase  by  a  trustee,  not  the  sale,  that  is  forbid- 
den by  law. 

The  subsequent  employment  of  the  vessel  fhows  in  what  cha- 
racter the  appellants  acted,  and  whether  they  purchased  as  the 
agents  and  trustees  of  the  respondents.  For  they  must  have 
acted  without  any  instructions  from  the  respondents,  and,  indeed, 
without  their  knowledge. 

The  notice  given  to  the  respondents  cannot  affect  the  deci- 
sion of  this  cause.  They  had  every  reason  to  suppose,  from 
that  notice,  that  the  sale  would  be  regular,  and  according  to  the 
rules  of  law;  and,  therefore,  that  the  insured  could  not  buy  in 
the  property.  The  insurers,  it  is  true,  might  have  attended  the 
sale,  but  their  omission  to  do  so  cannot  prejudice  their  rights,  or 
vary  their  situation.  The  case  of  a  mortgagee  is  different  from 
that  of  a  trustee.  The  mortgagee  does  not  sell  the  property. 
It  is  a  judicial  sale,  or  sale  by  operation  of  law.  Besides,  the 
mortgagee  is  a  party  in  i?iterest.  The  case,  therefore,  of  a 
mortgagee,  is  not  analogous  to  the  present. 
>tt  Mast.  lltp.  The  case  of  Storer  v.  Gray,]  in  the  supreme  court  of  Mas- 
sachusetts, Avas  overruled  in  that  of  Oliver  v.  Newburyport  Ma- 
%z  Mast.  Rep-  rine  Insurance  Company,^  and  in  which  they  sanction  the 
principles  laid  down  in  Abbot  v.  Broome,  Saidlcr  #  Craig  v. 
Church,  and  Robertson  8?  Hartshorne  v.  The  United  Insurance 
Company. 

Lewis,  Radcliff,  and  Sanford,  Senators,  expressed  them- 
selves to  be  entirely  satisfied  with  the  decision  of  the  supreme 
court ;  that  it  was  founded  on  sound  and  just  principles  ;  and 
that,  assenting  to  the  judgment  and  the  reasons  given  by  the 
court  below,  they  did  not  think  it  necessary  to  state  their  rea- 
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sons  at  length,  but  contented  themselves  with  declaring  their  & Iftk0R 

opinion,  that  the  judgment  of  the  supreme  court  ought  to  be  AL'^"KT 

affirmed.  April,  ism. 


Cx*sos 

V. 

Shotwf.ll. 


This  beinu:  the  unanimous  opinion  of  the  court,*  it  was,  there- 
fore,  ordered  and  adjudged,  that  thejudgment  ot  the  supreme  *  Jprn  j^-gu 
court  be,  in  all  things,  affirmed,  &c. 

Judgment  affirmed. 


Isaac  Clasos,  riahiifin  error, 

against 
Gilbert  Shotwell,  Defendant  in  error. 

THIS  cause  came  before  this  court  on  a  writ  of  error  from  Every  final  « 
the  supreme  court.  For  the  facts  in  the  case,  and  the  judgment  tenee  or  deci- 
of  the  court  below,  see  vol.  10.  p.  304.  pr°enie  court" 

by   which  the 
merits  of  a 

The  following  was  the  form  of  the  record  and  entry  of  judcr-  canse  are  8et 
°  ,  .  ,    ,  «'-.-,    t,cd  or  detei'- 

ment  in  the  supreme  court ;  in  which  the  cause  was  thus  enti-  mined,  al- 
lied :  rt  In  the  matter  of  Gilbert  Shotwell."  se'ntenceVnoi. 

After  the  placita  in  the  usual  form,  the  record  proceeded  as  %dg™nt,'  w 
follows-  .  -he  Procced: 

iuiiwws  .  ]Dgg  are  not 

capable  of  be- 
ing enrolled, 

"  Westchester,  ss.  so  as  to  consti- 

"  Be  it  remembered,  that,  heretofore,  to  wit,  in  May  term,  technically, 
in  the  year  one  thousand  eight  hundred  and  thirteen,  to  wit,  on  corrf.isajw^- 
the  sixth  day  of  May,  in  the  same  year,  before  the  justices  of  1^  we^ning"^ 
the  people  of  the  state  of  New-York,  of  the  supreme  court  of  |h*n  J;™81^"," 
judicature  of  the  same  people,  at  the  city-hall  of  the  city  stahte<  tandth'* 
of  New-York,    came    Gilbert  Shotwell,    by    William   Slosson,  appellate  juris- 

x  diction  of  the 

his  attorney,   and  then   and   there,    before  the   said   justices,  court  of  errors. 

J  Jliler,    as    to 

interlocutory 
orders  of  the  supreme  court.  Where,  on  an  indictment  for  a  forcible  entry  and  detainer,  no  return 
»:onld  be  obtained  to  a  certiorari,  by  reason  of  the  death  of  the  justice,  before  the  proceedings  were  had, 
the  supreme  court  investigated  the  cause,  on  affidavits,  and  awarded  a  re-restitution,  it  was  held,  that  the 
court  of  errors  might,  ob  writ  «f  error,  review  the  proceedings,  on  the  evidence  presented  to  the  court 
below. 
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IX  KKROl. 

ALJBANT, 
April,  18  14. 


prayed  to  be  restored  to  the  possession  of  a  certain  house 
and  farm,  with  the  appurtenances,  situate  in  Yonkers,  in 
the  county  of  Westchester,  from  which  he  and  Samuel 
Briggs,  or  one  of  them,  were  expelled,  as  he  says,  on  the 
fifth  day  of  February,  now  last  past,  and  then  and  there,  in 
support  of  his  said  prayer,  did  produce  to  the  said  court  cer- 
tain affidavits,  which  he  prayed  might  be  read  by  the  said  court, 
and  the  same  were  accordingly  read  by  the  said  court,  and  the 
same  are  in  the  words  and  figures  following,  to  wit  :w 


Then  followed,  in  hae  verba,  the  affidavitsj)roduced  on  the 
part  of  Shot/veil. 

"  And  the  said  Gilbert  Shotnell,  by  his  said  attorney,  then 
and  there  pra)^ed  the  said  court,  that  upon  the  said  affidavits  so 
produced  and  read  to  the  said  court,  he  and  Samuel  Briggs 
might  be  restored  to  the  possession  of  the  dwelling-house  and 
farm,  with  the  appurtenances,  situate  in  the  town  of  Yo?ikers, 
in  the  said  county  of  Westchester,  and  that  a  writ  of  restitution 
might  be  awarded  accordingly.  Whereupon  the  said  court  did, 
then  and  there,  order,  that  Isaac  Clason,  George  De  Peystcr, 
and  William  A.  Thompson,  ^how  cause,  before  the  said  court, 
at  the  city  of  New-  York,  on  Friday,  the  fourteenth  day  of  May, 
then  instant,  at  the  opening  of  the  court,  or  as  soon  thereafter 
as  counsel  could  be  heard,  why  the  said  Gilbert  Shot/veil  and 
Samuel  Briggs,  or  one  of  them,  should  not  be  restored  to  the 
possession  of  the  said  house  and  farm,  according  to  the  prayer 
of  the-  said  Gilbert,  or  for  such  other  or  further  order  and 
relief,  as  the  court  should  then  and  there  grant ;  and  that 
copies  of  the  aforesaid  affidavits  be  served  on  the  said  Isaac 
Clason,  George  De  Peystcr,  and  William  A.  Thompson,  re- 
spectively; at  which  day  and  place  came  the  parties  aforesaid, 
and  the  said  Isaac  Clason  produced  certain  affidavits  in  oppo- 
sition to  the  prayer  of  the  said  Gilbert  Sholncll,  which  he 
prayed  might  be  read  by  the  said  court;  and  they  are  read  and 
filed  by  the  said  court  in  the  words  and  figures  following,  that 
is  to  say :" 


Here  followed  the  affidavits  on  the  part  of  Clason,  in  hm 

verba : 
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« And  the  said  Isaac  Clason,  thereupon,   prayed  to  be  dis-     lIf  EHROIt> 
missed  the  court,  without  day,  of  and  concerning  the  prayer  of     AL'B'A'yY 


the  said  Gilbert  Shotwell,  and  that  the  prayer  of  the  said  Gilbert    April,  ibic 


might  be  denied,  with  costs,  Sec.  But  because  the  said  jus- 
tices are  not  yet  advised  what  judgment  to  give  of  and  con- 
cerning the  premises,  day  is,  therefore,  given  to  the  parties 
aforesaid,  to  appear  before  the  said  justices,  at  the  capitol  in 
the  city  of  Albany,  on  the  first  Monday  of  August  next,  to  hear 
their  judgment  of  and  concerning  the  premises,  because  the 
said  justices  are  not  yet  advised,  &c.  at  which  day  and  place 
come  the  parties  aforesaid,  and  all  and  singular  the  premises 
being  seen,  and  by  the  court  now  here  more  fully  understood, 
and  mature  deliberation  being  thereupon  had  ; 

"  It  is  considered  that  the  said  Gilbert  Shotwell  and  Samuel 
Briggs  be  restored  to  the  possession  of  the  house  and  farm  in 
Yonkers,  in  Westchester  county,  from  which  they,  or  one  of 
them,  were  expelled,  on  the  fifth  day  of  February,  one  thousand 
eight  hundred  and  thirteen,  and  that  a  writ  of  re-restitution  be 
awarded  accordingly." 

A  preliminary  question  was  raised  for  the  consideration  of 
this  court :  to  wit,  whether  a  writ  of  error  would  lie  in  this 
case?  But  this  question,  by  consent  of  the  counsel  of  both 
parties,  and  with  the  advice  of  the  court,  was  agreed  to  be 
argued  at  the  same  time  with  the  points  arising  on  the  merits 
of  the  cause,  as  decided  on  by  the  supreme  court. 

The  counsel  for  the  plaintiff  in  error,  stated  the  following 
points : 

1.  That  the  judgment  of  the  supreme  court,  and  the  award  of 
re-restitution,  in  this  case,  are  proper  to  be  reviewed  in  this 
court  by  writ  of  error. 

2.  The  supreme  court  have  no  original  jurisdiction,  by  affi- 
davit alone,  without  writ  or  process  : 

3.  Even  if  the  want  of  a  writ  of  certiorari,  or  other  process, 
could  be  supplied  by  affidavit,  yet  there  was  no  judicial  pro- 
ceeding before  the  justice,  nor  any  award  of  restitution  made 
by  him. 

4.  Admitting  that  there  was  a  judicial  proceeding  by  the 
justice,  yet  the  equivocal  and  temporary  possession  acquired  by 
the  defendant  in  error,  was  by  force  or  fraud ;  and  the  supreme 
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if  error,  eburt  ought,  therefore,  in  the  exercise  of  a  sound  legal  discre- 
al'b"a.vy  t*on'  to  nave  refused  to  restore  him  again  to  that  possession, 
April,  1814.    against  the  lawful  owner  or  possessor. 

Clasok 
_    v  J.  F.N.  Yates,  for  the  plaintiff  in  error.     1.  A  writ  of  error 

BHOTWPLL.        ..... 

*•2Caines,  ivp.  lies  in  this  case.    A  certiorari  is  the  subject  of  pleading.*    The 
V$.     183.      3  .     .       ,     „  ,  J  r  & 

Johns.  Cases,  conviction  before  the  justice  is  a  record,  and  although  the  gene- 
ral and  common  mode  of  bringing  the  matter  in  review  before 
*  l  N.R.LM.  tne  supreme  court  is  by  certiorari,  yet  a  writ  of  error  will  lie.f 
573.  ,  ep'  In  the  case  of  The  Queen  v.  Layton,\  the  words  of  the  convic- 
%  ii  Mod.  236.  tjon  were,  « therefore  it  is  considered,"  &c.  and  the  decision  of 
the  court  that  the  conviction  be  affirmed,  shows  that  it  was  in 
il>  KeJ>ky{63-  the  nature  of  a  judgment.5     In  King  v.  Chaloner.\\  the  court  of 

57 1.    8  Johns.  m  °       °  •>  a  in 

Rep.    44      2  K.  B.  said  the  record  of  force  might  be  quashed  without  a  writ 
i79,i8o.  3Ld.  of  error,  if  it  was  insufficient,  plainly  showing  that  a  writ  of 

Raym.  360.     1  ,.  .       .  .  „   _f      _  _ 

Lev    1 13.     i  error  lies.     And  so  in  the  case  of  1  he  Queen  v.  Lay  ton,  as  re- 
!j  2  saik.  450.     ported  in  Salkcld**  the  court  say,  if  a  fine  be  set,  the  con- 
144 '  s^c26  3  vict*on  cannot  be  quashed  on  motion,  but  the  defendant  mus.t 
Saik.  148.         bring  a  writ  of  error. 
l\^J-  Raym-       In  Gronvelt  v.  BurwelLff  Holt,  Ch.  J.  held  that  whenever  a 

213. 1254. 454.  "  '  * 

new  jurisdiction  is  erected  by  act  of  parliament,  and  the  court 
or  judge  that  exercises  this  jurisdiction,  acts  as  a  court  or  judge 
of  record,  according  to  the  course  of  the  common  law,  a  writ 
of  error  lies  on  their  judgments ;  bat  where  they  act  in  a  sum- 
mary method,  or  in  a  new  course,  different  from  the  common 
law,  then  a  writ  of  error  does  not  lie,  but  a  certiorari.  And  in 
The  Queen  v.  Layton,  as  it  appears  in  1  Saik.  106.  and  in  The 

\%  l  saik.  266.  Queen  v.  Foxby,  JJ  it  was  held  that  where  the  record  of  convic- 
tion was  removed  by  certiorari,  a  writ  of  error  lies  coram  vobis  > 
&c.  which  was  held  to  be  the  proper  course ;  though  in  the  latter 
case,  the  Chief  Justice  said  the  court  was  well  possessed  of  the 
cause  by  a  writ  of  error  on  the  conviction,  without  a  certiorari. 

\hs  Bi.  Can}.  «  A  judgment,"  says  Blackstone,^  "  is  the  determination  and 
sentence  of  the  law.  It  is  the  conclusion  that  naturally  and  re- 
gularly follows  from  the  premises  of  law  and  fact ;"  and  it  is 
expressed  by  the  words,  "  therefore,  it  is  considered  by  the 
court."  If  the  justice's  proceeding  and  conviction  was  in  the 
nature  of  a  judgment,  the  decision  of  the  supreme  court  is  a. 

RilfiJofoM.  r*p-  judgment  thereon.  Spencer,  J.  in  the  case  of  lates,||||  gives  a 
correct  definition  of  a  judgment  or  judicial  proceeding,  on  which 
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a  Writ  of  error  will  lie.     Whenever  a  decision  takes  place  in    inkrroh. 
the  supreme  court,  which  is  final,  and  of  which  a  record  can  be    al^2'st 
made,  and  which  shall  decide  the  rights  of  property  or  personal    April,  i8i4. 
liberty,  in  such  case  the  statute  gives  jurisdiction  to  this  court.       Glason 
Coke*  says  a  writ  of  error  lies  when  a  man  is  grieved  by  any     •      v 
error  in  the  foundation,  proceeding,  judgment,  or  execution.  *Co.Liu.-m. 
But  without  a  judgment,  or  award  in  the  nature  of  a  judgment, 
no  writ  of  error  lies;  and  in  Mctcalfs  Case,-f  he  states  the  ex-  fiiet.38— 41. 
captions  to  the  general  rule,  that  error  does  not  lie,  but  on  a 
judgment,  &c.  and  which  will  comprehend  the  present  case. 
So,  a  man  may  have  a  writ  of  error  before  all  parts  of  the 
cause  are  decided,  as  on  demurrer,  before  a  writ  of  inquiry  of 
damages  is  executed  ;J  or  in  quo  warranto,  where  judgment  is  \  \  r0ii  Am, 
given  for  part  of  the  liberties  claimed,  and  the  court  take  time  41.' 
to  consider  as  to  the  other  part.§  h  Palmer,  i,& 

In  Ascue  v.  Fulijaiiibe,\\  it  was  held  that  a  writ  of  error  ||  cro.  £ H2.Z&1 
would  lie  on  an  award  of  execution  on  the  statute  merchant, 
though  no  writ  of  error  would  lie  on  an  erroneous  acknowledg- 
ment of  the  statute,  but  an  audita  querela.  So,  a  writ  of  error 
lies  on  a  fine  and  recovery,  though  the  word  judgment,  or  any 
thing  in  the  form  of  a  judgment,  is  not  to  be  found  in  the  writ 
or  proceedings.**  **}  Roll-  fir- 

1  °  .  747.        Ball    v. 

Where  bail  brought  a  writ  of  error,  as  well  for  error  in  ren-  cork,    iAUy\ 

I   ' .  '■' ■""•',-■    :■'  \  ,■:••  ''"'',  •  ,,  .        ,       Entries,  2Z0.   I 

tiering  the  judgment,  as  awarding  the  execution  on  the  scire  ja-  r0u.  Abr.  77&. 
cias,  though  the  writ  of  error  was  quashed  as  to  the  judgment 
against  the  principal,  yet  it  was  allowed  to  stand  good  as  to  the 
judgment  against  the  bail  on  the  scire  facias,  ff     So,  where  a  ff  Burr  v.  ai- 
writ  of  error  was  brought  as  well  for  the  rendering  of  judg    Raym  328.S.G." 
merit  against  the  testator,  as  awarding  execution  against  the  ex- 
ecutors,^J  it  was  held  good  as  to  the  award  of  execution.  tt«range,io35. 

Whatever  judgment  the  court  below  may  have  given  on  the 
proceedings  certified  by  the  justice,  whether  to  quash,  affirm,  or 
reverse  them,  it  is  such  a  judgment  that  error  will  lie  thereon. 

If  the  supreme  court  had  jurisdiction  of  the  cause  on  the  af- 
.  fidavits,  then  all  the  purposes  which  could  have  been  effected 
by  a  certiorari,  are  as  well  eJfected  by  the  affidavits.  The 
court  has  the  same  view  of  the  proceedings  before  the  justice. 
Having  elected  to  bring  the  matter  before  the  supreme  court  by 
affidavit,  the  opposite  party  cannot  thereby  be  deprived  of  his 
right  to  have  the  decision  of  that  court  reviewed.    The  supreme 
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ik error,  court  might  have  ordered  a  joinder  in  error,  and  considered  the 
Albany  r(-'tLini>  °f  which  a  memorandum  was  made  by  Mr.  Munro,  as  a 
April,  1814.    return  to  the  writ. 

V^TV^W/        The  common  law,*  as  well  as  the  statute,  (sess.  24.  c.  25.  1 
v  A7.  R.  L.  143.)  encourac.es  writs  of  error,  declaring  them  to  be 

*2saik.  504.     writs  of  right,!  and  grantable  ex  debit  o  just  it  tw,  and  not  as  mat- 
ter of  grace  or  favour. 

2.  As  to  the  merits  ;  first,  we  contend  that  the  supreme  court 
had  no  jurisdiction  in  the  case,  by  mere  affidavits  alone,  without 
writ  or  process. 

The  cases  cited  in  the  court  below  do  not  support  the  position 
that  the  court  could   proceed  without   writ.      King  v.    Cha- 
f  i  s«.i56.   l  loner, -\  came  up  on  habeas  corpus,  and  The  £uecn  v.  Layton,.[  on 
t  l  Saik.  106.  certiorari. 

450.  No  case  can  be  found  of  the  court  of  K.  B.  exercising  its 

superintending   power    over  inferior   courts   or  jurisdictions,. 
i  2  Str.  794.      without  writ  or  process.     In  Bex  v.  Ehvcll,^  where  there  was 
no  fine  set  by  the  justice,  the  party  was  brought  up  on  habeas 
corpus,  and  the  return  stated  the  cause  of  his  commitment  to  be 
on  a  conviction  of  forcible  entry  and  detainer ;  and  the  court 
refused  to  consider  the  exceptions,  until  the  conviction  was  re- 
gularly brought  before  them,  by  certiorari.     This  cause  was 
decided  long  subsequent  to  the  others,  and  settles  the  rule  on 
the  subject.     As  to  the  supposed  necessity  of  proceeding  on  af- 
fidavits, in  consequence  of  the  death  of  the  justice,  it  is  enough 
to  say  that  his  death  cannot  alter  the  rule  of  law ;  and  there  is  a 
remedy  for  the  case,  for  the  certiorari  might  be  directed  to  the 
|l  1  Bar.  Ji>r.  executor  or  administrator  of  the  justice.|| 
2  H",ik.  8cl      In  IiamSaJ/  v.  Crary,**  where  a  justice  left  the  state  without 
%ver '  lei*  '  ma^inS  a  return  to  a  certiorari,  the  court  did  not  think  it  a 
ijaiion,  6.  134  sufficient  reason  for  substituting  any  thing  else  for  the  return  of 
i2*>   „ ,  the  justice.     In  Brush  v.  Taqgart,i\  the  supreme  court  would 

ft  7  Jokns.Rep.  J  ~        .  , 

I5J.  not  allow  parol  evidence  to  be  given  of  the  contents  of  a  cer-„ 

tiorari.     The  writ  itself,  or  an  office  copy  of  it,  must  be  pro- 

tt\Pr.nkxns,P.  duced,  or  satisfactory  evidence  must  be  given  of  its  being  lost. 

*6a,'e4.G  M*  There  was  no  evidence,  in  this  case,  of  the  loss  of  the  writ. 

In  •'^68.  c™.  The  language  of  Hawkins,!],  where  he  speak*  of  the  proceed- 

n»i*  'vi^oo'  mSs  being  removed,  shows  that  there  must  be  a  \vrit.§§     The 

Cto-Jae.  i48.     supreme  court  ouch!  t<   have  required  a  return  to  the  certiorari, 

|j|l  ]     'ac    Abr.        ' 

Ctrl  (K.i  bn.  or  have  issued  another  writ.||||     The  record  made  by  the  justice 
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9n  view,  ou^ht  to  be  made  a  judgment,  and  certified  into  the     ixekroh. 
superior  court.*  albakt, 

3.  The  draught  of  a  return  to  the  certiorari,  prepared  for    April,  isu. 
the  justice,  makes  no  mention  of  re-restitution ;  and,  indeed,       Clasos 
such  a  mode  of  preparing  the  returns  of  justices,  is  not  sane-  v- 
tioned  or  approved  by  the  supreme  court.f     Whatever  the  jus-  *  3  Bat  Abr. 
tice  did,  which  is  not  contained  in  the  record  of  his  acts,  is  not  Dd.  (E.)  2M. 
to  be  considered  as  done  colore  officii.     If  the  affidavits  are  jfoam/44 
attentively  examined,  nothing  will  be  found  to  show  that  there  \\%.  "  m'      ' 
had  been  legally  a  change  of  possession.     Parol  evidence  is 

not  admissible  as  to  the  contents  of  the  writ  of  certiorari,  the 
justice's  return,  or  any  of  his  proceedings,  for  his  return  is  not 
traversable. J  48    °  *"' 

4.  The  supreme  court  ought   not  to   award  re-restitution, 

where  the  right  of  possession  has  not  been  established.^     And,  \Hank.pi.CT. 
even,  if  Shotrvell  had  the  possession,  the  court  below  ought  co'mber  m 
not,  under  the  circumstances  of  the  case,  to  have  awarded  re-  ^Saik.  'wj5'6' 
restitution      Though  the  plaintiff  in  error  might  have  been  ^yer{j^  ^ 
indicted,  and  fined,  for  a  breach  of  the  peace,  yet,  having  re- 
gained the  possession  of  his  own  land,  the  possession  ought  not 
to  be  again  given  to  the  other  party. ||  (a)  Ls  "'"''"s  ***" 

«er,  J    1  Johns. 
Rep.  44. 

T.  Sedgwick,  and  Henri/,  contra,  contended, 
F.  That  no  writ  of  error  would  lie  in  this  case.  The  supreme 
court  had  jurisdiction.     The  issuing  and  delivery  of  the  writ 
of  certiorari  gave  jurisdiction  instantly,  so   that  there  could 
be  no  further  proceeding  whatever  before  the  justice.**     It  is  Cerkf  tz/atp 
true,  that  parol  evidence  of  the  contents  of  the  writ  or  return  plc  *'^»"*" 
is  not  admissible  ;  but  this  rule  does  not  apply  in  summary  pro-  *lG4-   f^ 
ceedings,  in  the  same  court,  from  which  the  writ  issued.     The  i3fo. 
writ  supersedes  all  proceedings  in  the  court  to  which  it  is  sent 
or  delivered.ff  When  the  justice  received  the  writ,  hisjurisdie-  n/p1'/^..- 
tion  ceased.     His  power  of  proceeding  was  at  an  end.     And  it 
would  be  monstrous  if  no  court  had  jurisdiction  of  the  matter. 
The  supreme  court  had  power  to  enforce  a  return  to  the  writ. 
by  an  attachment.     Where  a  court  proceeds  summarily,  so  that 
an  issue  in  law  or  in  fact  is  precluded,  no  writ  of  error  can  lie. 
Here  is  no  fact  confessed,  or  found,  and  without  such  fact,  no 
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judgment  of  law,  according  to  the  definition  of  Black st one, * 
which  was  not  fully  stated  by  the  other  side,  can  be  given, 
There  is  no  precedent  for  such  a  record,  as  the  papers  before 
the  court  are  improperly  called.     The  form  of  the  judgment 
stated  in  this  pretended  record,  is  not  justified  by  the  proceed- 
ings below.      The  words    "  therefore  it  is  considered"    are 
never  used  by  the  court  in  deciding  on  motions.  The  record  is 
not  a  judgment  roll,  though  signed  by  the  clerk ;  it  has  been  made 
up  by  the  attorney  of  the  plaintiff  in  error.     In  the  cases  rela- 
tive to  statutes  merchant  and  a.  fine,  there  is  a  judgment  of  law, 
on  which  an  execution  may  issue.     There  are  many  decisions 
and  determinations  of  the  supreme  court  which  are  final,  and 
which  affect  the  person  and  property,  but  on  which  no  writ  of 
error  can  lie ;  as  in  amerciaments,  granting  new  trials,  reliev- 
ing   bail  who   are  fixed,    mandamus,  prohibition,    and   in   nu- 
merous other  cases  which  might  be  mentioned.     If  the  party 
complains  that  he  is  aggrieved  by  the  supreme  court  granting 
an  execution  erroneously,  is  it  possible  that  a  writ  of  error  lies 
to  this  court  ? 

Again,  this  court,  having  only  an  appellate  jurisdiction,  can- 
not decide  on  facts.  The  actf  organizing  this  court,  from  the 
generality  of  the  expression,  might,  perhaps,  lead  to  a  different 
conclusion.  But  in  construing  that  act,  we  ought  to  look  to 
the  English  statute,  from  which  its  provisions  were  taken.  The 
stat.  27  Eliz.  c.  8.^;  has  the  same  general  words.  The  writ  of 
error  is  to  go  to  the  chief  justice,  to  cause  "  the  record  and  all 
things  concerning  the  same,"  &c.  to  be  brought  before  the 
judges  of  the  exchequer  chamber.  Our  statute  did  not  intend  to 
confer  larger  powers  on  this  court  than  is  conferred  by  the 
English  statute  on  the  court  of  the  exchequer  chamber ;  and  it  has 
been  decided,  that  the  statute  of  27  Eliz.  c.  8.  does  not  extend 
to  errors  in  fact.fl  If  this  court,  then,  from  the  nature  of  its 
organization,  cannot  decide  on  facts,  the  present  cause  is  not 
legally  before  the  court.  If  there  had  been  a  return  to  the 
certiorari,  there  would  then  have  been  a  record  of  the  supreme 
court,  which,  in  itself,  would  be  absolute  verity,  and  preclude 
all  inquiry  as  to  facts.  No  rule  or  decision  of  the  supreme 
court,  on  motion,  is  final ;  but  is  open  to  revision  in  that  court, 
and  is  often  reviewed,  and  the  rule  before  granted  is  vacated, 
modified,  or  enlarged,  in  the  discretion  of  the  court.     There 
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can  be  no  occasion,  therefore,    for  a  writ  of  error  to   this     in  error. 

COllrt'  ALBANY, 

Where  the,  proceedings  are  summary,  no  writ  of  error  lies.*    April,  m*. 
There  is  no  judgment  of  the  supreme  court,  legally  and  techni- 
cally speaking,  in  this  case.     The  writ  of  certiorari  was  not 
returned,  and  there  is  nothing  brought  up  here  by  the  writ  of  ,  vin.  Ab. 
error;  for  there  could  not,  and  ought  not,  to   be  a  record  in  &^^J?Vq» 
the  case.     It  is  inconsistent  to   allege  that  the  affidavits  are  to  ^  Tidd.  Pr. 

°  .  1078,  1079. 

stand  in  place  of  a  return  to  the  writ,  and  are  the  subject  of  a 
record  ;  for  the  dispute  is  about  the  fact  s  set  forth  in  the  several 
affidavits. 

2.  A  discretionary  power,  in  cases  like  the  present,  is  neces- 
sarily and  properly  reposed  in  the  supreme  court ;  nor  can  it  be 
taken  away,  unless  by  an  express  act  of  the  legislature. 

Again,  the  supreme  court  may  travel  out  of  the  record,  in 
order  to  do  justice.  The  force  may  be  traversed,  and  if  the 
justice  refuse  to  receive  such  traverse,  the  supreme  court  may 
hear  affidavits  of  the  facts,  and  order  re  restitution. f  jRopv.staay, 

The  cases  cited  to  show  that  a  certiorari  might  issue  to  the 
executor  or  administrator  of  the  justice,  can  apply  only  to 
cases  where  a  person  has  the  record  in  his  custody.  But  the 
executor  could  no  more  make  up  a  record,  or  return  to  the 
certiorari,  than  the  deceased  justice  himself.  No  person  can 
make  the  return  when  the  justice  is  dead.  The  supreme  court 
having  a  general  and  supervisory  power  over  all  inferior 
jurisdictions,  must,  necessarily,  have  jurisdiction  in  such  a  case, 
on  motion,  without  writ,  since  there  was  no  other  way  of 
exercising  their  power.  A  careful  examination  of  the  cases 
cited  in  the  court  below,  in  support  of  this  point,  will  show 
that  they  bear  no  other  construction  than  that  put  upon  them 
by  the  supreme  court. 

3.  The  justice  clearly  acted  officially,  in  awarding  restitution  ; 
and  he  left  a  sufficient  memorandum  to  show  his  proceedings. 
He  acted  in  virtue  of  his  office,  and  on  the  statute,  and  it  was 
so  considered  by  all  the  parties  present. 

4.  On  quashing  a  conviction,  an  award  of  re-restitution  is 

matter  of  course  :t  if  it  is  not,  still  it  is  a  matter  restinsr  in  the  t  yrmnes,  ias. 
sound  discretion  of  the   court,  and  they  have  exercised  that  cK.Efc.3i. 
discretion  in  this  case.      It   appears,    that   the  justice  made 
Shotncll  give  up  the  keys  ;  this  put  him  out  of  possession,  and 
a  re-restitution  was  then  proper. 
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trr  error.  Again,  this  writ  of  error  is  brought  by  Clason.  But  the 
party  complaining  below  was  De  Peyster,  the  person  put  out  of 
possession  by  &  hotrve  11.  Clason  must  allege  a  privity  of  estate  \ 
but  that  can  be  no  reason  for  substituting  himself  as  prosecutor, 
in  the  place  of  De  Peystcr.  If  Clason,  with  others,  were  com- 
pelled to  appear  in  the  court  below,  they  should  all  have  been 
made  parties  in  the  writ  of  error,  or  have  been  summoned  and 
severed. 


802. 


Burr,  in  reply,  contended,  that  the  doctrine  of  summons  and 
severance  could  not  apply  to  a  case  of  this  kind,  so  entirely 
new,  and  without  precedent.  Besides,  it  is  too  late  now  to 
make  the  objection,  as  the  non-joinder  of  others  can  only  be 
urged  in  abatement.  That  a  writ  of  error  lies  in  this  case,  is 
to  be  shown  from  analogy,  rather  than  from  direct  precedent ; 
there  may  be  such  an  injury  in  this  new  proceeding  of  the  court 
below,  a6,  in  every  view  of  the  subject,  ought  to  be  revised. 
The  powers  and  jurisdiction  of  this  court  are  sufficiently  ample, 
wherever  the  decision  of  the  court  below  is  /71a/,  and  there 
$  Johns.  Rep.  can  be  a  record.'*  Now,  here  is  a  record  before  the  court ; 
though  without  precedent,  yet  having  form  and  fact. 

It  is  said  that  the  proceeding  of  the  supreme  court  was  sunt" 
mary.  It  is  that  of  which  we  complain.  The  statute  has  pre- 
scribed the  mode  of  proceeding  in  cases  of  forcible  entry  and 
detainer ;  and  if  the  statute  had  been  followed  in  this  case, 
there  would  have  been  a  record,  according  to  old  precedents, 
on  which,  it  is  admitted,  a  writ  of  error  might  be  brought. 

On  an  order  of  the  court  of  chancery,  in  any  stage  of  the 
suit,  an  appeal  may  be  instantly  made  to  this  court ;  and  we 
have  never  heard  of  the  inconvenience  arising  from  such  a 
course.  It  is  difficult  to  perceive  why  greater  danger  or  incon- 
venience would  result  from  allowing  writs  of  error  to  be 
brought  on  the  orders  or  decisions  of  the  supreme  court. 

The  court  below  assumed  the  ground  that  there  had  been  a 
judicial  proceeding  before  the  justice,  or  that  he  acted  offici<illyy 
under  the  statute.  But  if  the  affidavits  are  examined,  it  will 
be  seen  that,  really,  there  was  nothing  judicial  or  official  in 
his  proceedings.  The  party  had  himself  taken  his  remedy,  with 
his  own  hands,  before  the  justice  arrived.  And  where  a  party, 
having  right,  takes  the  possession  himself,  that  possession  is 
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good,  and  will  not  be  disturbed.  All  the  party  can  be  liable 
to,  is  punishment  for  a  breach  of  the  peace,  (a)  As  to  the 
complaint  said  to  have  been  made  to  the  justice,  it  nowhere 
appears,  that  the  justice  Went  to  the  spot,  in  consequence  of 
such  complaint.  The  proceeding,  as  stated  in  the  affidavit  of 
Briggs,  negatives  all  idea  of  the  justice  having  acted  officially, 
or  jf  a  justice  of  the  peace,  in  a  criminal  proceeding.  He 
merely  advised  the  parties  as  to  what  ought  to  be  done.  The 
justice  never  acted  on  the  complaint  of  De  Pei/stcr.  rJ2  that 
he  did  was  at  the  request  of  Briggs,  and  in  order  to  protect 
him.  The  justice  made  no  record  of  his  proceeding  ;  and  it  is 
not  to  be  supposed  that  he  would  have  proceeded  legally  and 
solemnly,  under  the  statute,  and  have  wholly  neglected  to  make 
any  official  note  or  record  of  his  proceedings.  The  shred  of  a 
return,  so  called,  collected  by  Shotnell,  Briggs,  and  the  attor- 
ney for  the  plaintiff  in  the  certiorari,  ought  not  to  be  regarded. 
The  supreme  court  have  censured  an  attorney  for  interfering  to 
make  a  return  for  a  justice. 

Again ;  the  provision  of  the  statute  relative  to  attornments, 
shows  that  Clason  was,  all  the  time,  virtually  in  possession ; 
and  that  a  re-restitution  was  impossible. 

The  powers  and  jurisdiction  of  the  supreme  court  are  to  be 
found  in  those  of  the  courts  of  C.  P.,  K.  B.,  and  exchequer, 
in  E7igland,  and  in  our  statutes.  No  such  proceeding  as  that 
of  the  court  below  can  be  found  ever  te  have  taken  place  in 
either  of  the  three  English  courts  mentioned.  The  case  cited 
from  Siderfin  is  the  same  as  that  of  The  King  v.  Chaloncr,  and 
came  up  on  habeas  corpus.  There  is  no  mode  of  commencing 
•r  introducing  a  suit  Xo  the  supreme  court,  upon  motion,  ex- 
cept what  the  ingenuity  of  counsel  may  discover. 

No  doubt,  the  jurisdiction  of  the  justice  ceased  on  the  writ 
of  certiorari  being  delivered  to  him  ;  but  the  supreme  court 
did  not,  therefore,  acquire  jurisdiction  of  the  cause.  That  court 
had  jurisdiction  over  the  justice,  and  might  constrain  him  to 
make  a  return  to  the  certiorari  ;  but  until  the  writ  was  returned, 
into  the  clerk's  office,  the  supreme  court  had  no  jurisdiction  of 
the  cause.  These  proceedings,  therefore,  were  coram  nonjudice. 
Is  this  court  prepared  to  say,  that  suits  may  hereafter  be  com- 
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menced,  without  writ,  on  affidavits?  The  consequences  of 
such  a  doctrine  ought  well  to  be  considered.  A  wide  door 
would  be  opened  to  perjury.  But  the  greater  evils  would  be, 
that  facts  would  be  determined  without  the  intervention  of 
juries ;  and  parties  would  be  deprived  of  the  right  of  appeal, 
or  of  obtaining  a  review  of  the  decision  of  the  supreme  court, 
however  erroneous  their  judgment  might  be. 

The  Chancellor.  The  preliminary  question  in  this  case  is, 
whether  a  writ  of  error  will  lie  upon  the  matter  before  us. 

Assuming  the  writ  to  have  been  properly  brought,  the  ques- 
tion on  the  merits,  though  extremely  simple,  is,  comparatively, 
of  little  moment ;  and  was  there  no  other  point  for  discussion,  I 
should  have  been  silent,  not  from  any  doubt  of  my  constitu- 
tional right,  as  chancellor,  to  speak  and  decide  on  the  case,  but 
from  motives  of  delicacy,  as  I  wish  not  to  sit  in  review  of  de- 
cisions assented  to  or  pronounced  by  me,  as  chief  justice,  in  the 
court  below. 

But  the  point  now  under  examination  did  not,  and  could 
not,  arise  in  the  supreme  court ;  and  for  the  more  full  and 
complete  view  of  it,  I  shall  be  obliged  to  touch  on  the  whole 
matter  of  the  case,  and  shall  submit  the  reasons  and  authorities 
by  which  I  am  convinced,  to  the  candid  and  intelligent  consi- 
deration of  the  court. 

The  leading  facts  are  few.  On  the  fifth  of  February,  1813, 
George  De  Peyster  went  to  Elijah  Williams,  a  justice  of  the 
peace  in  Westchester  county,  and  entered  a  complaint  of  a 
forcible  entry  and  detainer  of  his  messuage  and  dwelling  house, 
by  Gilbert  Shotwell.  Upon  this  complaint,  the  justice  immediate- 
ly repaired  to  the  premises,  and  found  the  family  of  Samuel 
Briggs  in  possession  ;  and  he  also  found  that  De  Peyster,  with 
Thompson,  his  attorney,  and  several  other  persons,  had  arrived 
there  before  him,  and  were  occupied  in  emptying  the  house  of 
its  furniture.  Briggs  refused  to  surrender  the  possession  of  the 
:bouse,  and  the  justice  directed  him  to  be  taken  into  custody, 
which  was  done  accordingly,  and  in  the  presence,  and  with 
the  sanction  of  the  justice,  the  house  was  completely  cleared 
.of  Briggs's  family  and  effects. 

This  is  the  substance  of  the  case,  as  taken  from  an  unfinished 
record  or  return,  which  the  justice  had  prepared  to  the  certi- 
orari issued  and  delivered  to  him,  and  a3  taken  from  the  justice 
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himself  while  in  extremis,  and  lying  on  his  death  bed.  It  is, 
therefore,  to  be  considered  as  equal  to  an  official  statement 
under  the  magistrate's  oath,  for  the  return  must  have  been 
drafted  under  the  impression  of  that  sanction ;  and  dying  decla- 
rations are  generally  uttered  and  received  a6  of  equal  solem- 
nity. 

But  this  imperfect  return  of  the  justice  was  aided  and  sup- 
ported by  a  number  of  affidavits  to  the  same  effect,  and  so  far 
from  setting  up  a  want  of  jurisdiction  in  the  supreme  court  to 
take  cognizance  of  the  case,  the  record  shows  that  Isaac  Claso7i 
and  George  De  Pei/ster,  when  called  upon  to  answer,  produced  a 
number  of  counter  affidavits,  and  submitted  the  case,  upon  the 
conclusions  to  be  drawn  from  the  affidavits  on  the  one  side  as 
well  as  on  the  other. 

The  supreme  court  made  no  further  decision  in  the  case  than 
to  restore  Shotwcll,  or  Briggs,  as  his  tenant,  to  the  possession 
of  the  house  and  farm  from  which  he  had  been  so  irregularly 
expelled.     The  justice  stated  that  Briggs  was  convicted,  under 
the  statute,  of  a  forcible  detainer,  but  the  supreme  court  did 
not  touch  that  conviction.     The  record  shows  that  they  did  no- 
thing more  than  award  re-restitution  to  Shotrvell,  and  that  no- 
thing more  was  prayed  for  on  his  part ;  and  this  fact  becomes 
very  material ;  for,  as  I  shall  show  hereafter,  re-restitution  is  a 
matter  resting  in  the  sound  discretion  of  the  court,  and  no  writ 
of  error  lies  upon  a  matter  resting  in  discretion.     If  the  su- 
preme court  had  intermeddled  with  the  conviction  of  the  force, 
by  either  affirming  or  quashing  it,  error  would  have  lain  upon 
that  decision ;  but  in  this  case  the  court  did  no  such  thing,  nor 
does  the  record  allege  any  act  of  the  court,  but  the  single  act  of 
ordering  re-restitution  to  Briggs.    The  justice  was  authorized 
by  the  statute  under  which  the  complaint  was  made,  to  fine  and 
imprison  upon  his  own  view  and  conviction  of  the  force.    Such 
a  conviction  would  have  been  legal ;  but  possession  cannot  be 
changed,  without  the  intervention  of  a  jury,  and  if  the  justice 
takes  that  step,  on  his  own  view,  he  does  an  unauthorized  act. 
He  did  6uch  an  act  in  this  case,  and  it  was  that  grievance,  and 
that  only,  that  the  supreme  court  redressed.     They  confined 
their  interference  (I  speak  from  the  record  before  us)  to  the 
unlawful  change  of  the  possession ;  and  upon  affidavits,  as  ap- 
plicable to  that  fact,  they  awarded  restitution  to  Briggs.    We 
have,  then,  at  present,  nothing  to  do  with  the  conviction  or  the 


IDI  ERROR. 

ALBANY, 

April,  1814. 

Claioh 
v. 

SliOTWElfc, 


u 


CASES  IN  THE  COURT  OF  ERRORS 


IN  ERROR. 

ALBANY, 

April,  1814. 


evidence  of  it.  This  is  not  the  point  before  us,  nor  was  it  the 
ground  of  application  to  the  supreme  court.  The  whole 
prayer,  in  that  court,  was  to  be  put  back  into  possession,  and  the 
whole  complaint  here  is,  that  the  supreme  court,  upon  facts 
disclosed  by  affidavit,  thought  proper  to  restore  Briggs  to  his 
possession. 

I  am  prepared  to  show  that  this  proceeding  by  affidavit  was 
usual  and  regular. 

Even  if  the  cause  below  had  been  placed  on  the  legality  of 
the  conviction  of  the  force,  and  not  on  the  legality  of  the 
ouster  of  possession,  the  court  had  sufficient  matter  before 
them  to  give  them  cognizance  of  the  case.  A  certiorari  had 
been  sued  out  and  served,  and  the  justice  made  an  imperfect 
return,  but  before  he  completed  it,  he  died.  The  court,  in  such 
a  case,  was  bound  to  be  indulgent,  and  to  accept  of  the  imper- 
fect return,  aided,  as  it  was,  by  the  death-bed  declarations  of 
the  justice.  Such  a  course  is  essential  to  the  due  preservation  of 
private  right,  and  is  dictated  by  common  sense  as  well  as  by 
justice  and  humanity.  It  is  the  maxim  of  law,  that  the  visita- 
tion of  Providence  works  no  injury.  The  law  is  not  so  tech- 
nically nice  as  to  sacrifice  substance  to  shadow.  It  is  a  more 
reasonable  system.  It  is,  indeed,  a  collection  of  written  rea- 
son, and  is  never  assailed  by  ridicule,  except  by  those  who 
either  do  not  understand,  or  who  mean  to  pervert  it.  If  a 
judge  at  the  circuit  happened  to  die  after  taking  the  verdict,  and 
before  the  return  of  the  postea,  the  ancient  law  allowed  the 
verdict  to  be  returned  by  the  clerk,  though  if  the  judge  had 
been  living,  he  was  to  make  the  return.  (Jenk.  Cent.  216.  pi. 
59.)  So,  if  a  justice  takes  an  inquisition,  or  records  a  riot,  he 
may  deliver  the  record  into  the  K.  B.  with  his  own  hand,  with- 
out a  certiorari.  (2  Hawk.  b.  2.  c.  27.  s.  44.)  Those  who 
cultivate  the  law  as  a  science,  know  that  it  is  a  collection  of 
principles,  and  if  the  case  furnishes  a  principle,  it  then  furnishes 
a  rule  for  decision. 

But  all  I  need  show,  at  present,  is,  that  if  the  question  be  on 
the  regularity  of  the  possession  gained,  (as  it  was  here,)  it  al- 
ways "zay,  and  often  must,  depend  upon  matter  of  fact  to  be 
disclosed  by  affidavit.  For  this  we  have  the  case  of  1 'he  King 
v.  Chaloncr,  K.  B.  15  Charles  II.  (1  Sid.  156.  1  Kcb.  572. 
585.  1  Lev.  113.  Com.  Dig.  tit.  Forcible  Entry  and  Detainer, 
f)T)  which  affords  a  precedent,  complete  and  full  to  the  very 
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point.  In  that  case,  the  K.  B.,  as  early  as  the  year  1663,  w error 
awarded  a  re-restitution,  founded  upon  affidavits.  The  case  ALBA*yY 
was  shortly  this :  the  defendants  (being  father  and  son)  were  April,  18U. 
convicted  of  a  forcible  detainer,  upon  the  view  of  two  justices  claso.x 
of  the  peace,  and  fined  and  committed  to  gaol,  and  possession  gH0Tv^m 
of  their  farm  given  to  one  Smith.  These  defendants  were 
brought  into  the  K.  B.  upon  habeas  corpus,  and  offered  to  sub- 
mit to  their  fine,  but  to  the  end  that  the  court  might  award  res- 
titution, it  was  shown  by  several  affidavits  that  one  of  the  de- 
fendants (the  father)  had  been  in  possession  for  13  years,  and 
that  Smith,  pretending  title,  had  procured  the  two  justices  to  go 
with  him  to  the  premises,  and  had  used  this  contrivance  to  gain 
possession,  for  which  conduct,  the  court  directed  a  prosecution 
against  Smith  and  the  two  justices,  and,  after  several  motions, 
the  court  awarded  re-restitution  to  the  two  defendants,  and  held 
that  the  possession  given  to  Smith  was  illegal,  for  that  the  jus- 
tices, upon  their  own  view,  intermeddled  with  the  possession. 
It  was  then  moved  that  the  conviction  before  the  justices  be 
quashed,  and  it  was  much  debated  whether  that  could  be  done  on 
motion,  without  the  conviction  being  duly  removed  into  theK.  B. 
by  error.  With  this  last  point  we  have,  at  present,  no  concern. 
It  may  or  may  not  have  been  correctly  decided.  The  case  of 
The  King  v.  Elwell  (Str.  794.)  contains  a  different  rule.  But 
the  case  of  The  King  v.  Chaloner  is  strikingly  analogous,  and 
is  a  direct  and  unshaken  authority  on  the  principal  point,  viz. 
that  the  party  who  had  been  dispossessed  of  his  farm  by  two 
justices,  upon  their  own  view,  without  a  jury,  and  at  the  instance 
of  a  third  person,  who  pretended  title,  was  reinstated  in  his  pos- 
session by  the  K.  B.  upon  motion  and  affidavits.  In  all  the  books 
v,  which  this  case  is  reported  or  referred  to,  there  is  no  disagree- 
ment on  this  point.  It  stands  as  good  authority,  and  it  completely 
vindicates  the  jurisdiction  and  course  of  proceeding  exercised  in 
this  case  by  the  supreme  court.  The  present  affords,  indeed,  the 
stronger  reason;  for  in  the  case  from  Stderfin  the  two  justices  were 
living,  and  a  regular  and  formal  return  of  their  proceedings  could 
have  been  demanded  and  enforced.  Here  the  injured  party  was 
deprived  of  that  resource  by  the  act  of  God,  and  could  hope  for 
nothing  but  the  heads  and  fragments  of  a  return.  It  is  scarcely 
necessary  to  observe,  that  the  bringing  up  of  the  body  of  the 
party  into  the  K.  B.  upon  h.abens  cor+vs,  was  not  a  removal  of 
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the  record  of  conviction.  Those  are  totally  distinct  operations. 
The  party  may  be  discharged  on  habeas  corpus,  and  yet  the  con- 
viction below  remain  undisturbed.  {Halt,  Ch.  J.  in  Groenvelt 
v.  Burwell,  1  Ld.  Raym.  454.)  So,  quashing  a  conviction,  and 
awarding  re-restitution  are  very  distinct  acts,  without  any  ne- 
cessary connection.  The  conviction  of  the  force  may  be  le- 
gal, and  yet  the  ouster  of  the  possession  lawless. 

There  are  many  other  cases  to  be  found  in  which  the  ques- 
tion of  re- restitution  has  depended  entirely  upon  facts  disclosed 
by  affidavit.  Thus,  in  the  case  of  The  King  v.  Stacey  and 
others,  (I  Sid.  287.)  and  again,  in  the  case  of  The  King  v. 
Bengough,  (3  SaUc.  '287.)  the  inquisition  of  a  forcible  entry  and 
detainer  being  removed  into  the  K.  B.  re-restitution  was  award- 
ed upon  affidavit  that  the  defendant  was  not  permitted  to  tra« 
verse  the  force.  In  such  cases  the  question  of  re-restitution 
must  depend  upon  matter  aliunde.  The  record  sometimes  will, 
and  at  other  times  will  not,  disclose  sufficient  for  the  court  to 
determine  whether  the  possession  was  lawfully  changed,  or,  in- 
deed, whether  there  was  any  change  of  the  possession.  In  the 
last  cases  cited,  the  refusal  to  receive  a  traverse  of  the  force, 
did  not  appear  by  the  record,  and  the  court  were  obliged,  in 
order  to  prevent  manifest  injustice,  to  receive  proof  of  the 
fact  by  affidavit ;  and  if  they  are  to  receive  affidavits  on  one 
side,  they  are  bound  to  admit  counter  affidavits  on  the  other, 
and  the  question  of  a  legal  or  illegal  ouster  of  possession  must 
depend  upon  the  credit  due  to  the  affidavits,  of  which  credit 
the  supreme  court,  and  that  court  only,  can  be  the  judge. 

I  have  thus  shown,  and,  as  I  trust,  to  the  satisfaction  of 
every  one,  that  the  proceeding  in  the  supreme  court,  upon  the 
question  of  the  restitution  oiBriggs,  was  regular,  and  supported 
by  established  usage.  It  is  next  to  be  shown,  that  the  ap- 
plication for  re-restitution  was  an  application  to  the  sound 
discretion  of  the  court ;  as  much  so  as  an  application  to 
hold  to  bail,  or  to  relieve  special  bail,  or  to  set  aside  a  default, 
or  to  change  the  venue,  or  to  award  a  new  trial ;  and  if  I  es- 
tablish this  point,  it  will  follow,  of  course,  that  error  cannot 
lie. 

The   general  rule  laid  down  in   all  the  abridgments  and 

elementary  works,  is  this  :  that  the  K.  B.  has  a  discretionary 

power  over  the  point  of  re-restitution,  and  that  this  power  flows 

from  an  equitable  construction  of  the  statutes  concerning  for- 
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cible  entry  and  detainer.  If,  then,  it  shall  appear  that  restitu- 
tion was  illegally  awarded  by  the  justice,  or  was  illegally  exe» 
cuted  under  his  order,  the  K.  B.  may  set  it  aside,  and  grant 
re-restitution,  if,  upon  the  whole  view  of  the  case,  they  should 
deem  it  just  and  equitable  ;  but  the  defendant  cannot  demand 
this  summary  interference,  as  of  strict  right,  (ex  rigore  juris,) 
for  it  rests  upon  the  equity  of  the  court.  (Finery  tit.  Forcible 
Entry  and  Detainer,  O.  2.  Bacon,  h.  t.  G.  Hawkins,  h.  t. 
b.  1.  c.  64.  §  63.)  This  doctrine,  as  I  have  stated  it,  is  to 
be  found  in  all  the  books  which  treat  on  this  subject.  It  has 
existed  for  time  immemorial,  and  has  never  been  questioned,  in 
a  single  instance,  from  the  earliest  periods  of  the  English  law 
down  to  this  day.  It  was  expressly  conceded  in  this  case  by 
the  opening  counsel  for  the  plaintiff.  I  will,  notwithstanding, 
in  order  to  make  "  assurance  doubly  sure,"  cast  my  eye  over 
the  leading  cases ;  for  this  point  being  once  well  established, 
and  it  being  also  apparent,  from  the  record  itself,  that  this  was 
the  only  point  in  the  court  below,  and  the  only  point  before 
us,  the  argument  against  the  legality  of  the  writ  must  force 
itself  upon  the  mind  with  all  the  weight  and  certainty  of  a 
mathematical  demonstration. 

The  general  rule  first  appears  in  Dyer,  (2  Dy.  122.  b.  pi.  24.) 
as  early  as  the  2  and  3  Ph.  &  Mary,  that  the  K.  B.,  notwith- 
standing the  tender  of  a  traverse  to  an  indictment,  under  the 
statute  to  prevent  forcible  entries  and  detainers,  might  grant 
or  stay  restitution  at  their  discretion.  In  Fit z- William's  case, 
45  Eliz.  K.  B.  (Cro.  Eliz.  915.  Yelv.  32.)  there  is  a  practical 
illustration  of  the  principle.  That  was  an  indictment  under; 
these  statutes  at  the  quarter  sessions,  and  restitution  was  awarded 
to  the  party,  after  a  certiorari  had  been  delivered  from  the  K.  B. 
It  was  accordingly  held  to  be  irregular,  as  the  delivery  of  the 
certiorari  was  a  supersedeas  to  the  power  ef  the  justices ;  but 
the  court  said  the  awarding  of  re-restitution  was  but  matter  in 
the  discretion  of  the  court,  and  as  they  conceived  here  had 
been  an  abuse,  re-restitution  was  awarded.  Again,  in  the  case 
of  The  King  v.  Ford,  4  J.  1.  (Yelv.  99.  Cro.  Jac.  151.) 
there  was  a  conviction  and  restitution  made  by  justices  of  the 
peace.  The  record  being  removed  by  certiorari  to  the  K.  B. 
the  indictment  was  held  ill ;  but  on  the  question  of  re-restitu- 
tion, there  were  only  three  judges,  out  of  five,  for  granting  it,  as 
it  was  a  matter  resting  in  their  discretion,  and  there  was  a  dif- 
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ferenee  of  opinion  as  to  the  equity  of  the  case.     In  the  cass 

^LBANr,    of  The  KinS  v.  Burgess,  15  Ch.  II.  K.  B.  (T.  Ratjm.  85 1 

April,  is  Keb.  343.)  and  which  was  60  years  subsequent  to  the  former 
case,  we  find  the  Justices  fwisden  and  Kebjng  laying  down  the 
same  rule,  that  restitution  was  of  duty,  but  that  re-restitution, 
(meaning  the  summary  interposition  of  the  K.  B.)  was  of  grace 
and  discretion.  In  the  following  age,  during  the  time  of  Lord 
Holt,  we  find  it  stated  by  him  in  St.  Leger  v.  Pope,  7  Wm.  III. 
(Comb.  327.)  to  be  usual  when  an  inquisition  of  a  forcible 
entry  or  detainer  was  quashed  to  grant  re-restitution,  but  that 
tb»>  court  were  not  bound  to  do  it,  ex  merito  justiciar ;  and, 
therefore,  in  Rex  v.  Toslin,  10  Wm.  III.  K.  B.  (Salic.  587.)  we 
meet  with  an  instance  of  an  inquisition  of  forcible  entry  being 
quashed,  but  re-restitution  denied. 

I  will  cite  but  one  case  more  from  the  English  books :  the 
case  of  The  King  v.  Marrow,  9  G.  II.  K.  B.  (Cas.  temp.  Hardw, 
164.)  decided  while  Lord  Hardtvicke  was  chief  justice  of  the 
K.  B.,  and  in  which  the  rule  is  laid  down  with  great  certainty 
and  precision.  It  was  the  case  of  an  indictment,  of  a  forcible 
entry,  removed  by  certiorari  to  the  K.  B.,  and  on  motion  for 
re-restitution,  Lord  H.  cited  and  adopted  the  observations  in 
Dalton,  (Justice,  ch.  134.  p.  319.)  that  restitution  was  a  thing 
in  the  discretion  of  the  court,  and  that  they  could  grant  or 
deny  it,  as  the  justice  and  reason  of  the  case  should  require. 

We  have  a  case  to  the  same  point  decided  in  the  supreme 
court,  in  August  term,  1803.  I  allude  to  the  case  of  The 
People  v.  Shaw,  (1  Caines,  125.)  and  I  cite  it  with  the  more 
satisfaction,  because  the  opinion  was  delivered  by  a  judge  who 
is  now  a  member  of  the  senate,*  and  who  must  be  able  to  ap- 
preciate and  render  full  justice  to  the  accuracy  of  my  illustra- 
tion of  this  rule  of  law.  In  that  case,  there  was  an  indictment 
for  a  forcible  entry  and  detainer,  a  conviction  thereon,  a  de« 
livery  of  possession  to  the  complainant,  and  a  subsequent 
removal  of  the  record  into  the  supreme  court.  The  court  held 
the  indictment  erroneous,  and  set  aside  the  proceedings,  and 
awarded  re-restitution ;  but  Lewis,  Ch.  J.  in  delivering  the 
opinion  of  the  court,  observed,  "  that  from  the  general  discre- 
tionary power  which  the  court  had  in  these  cases,  they  might 
set  a  restitution  aside,  and  award  re-restitution,  whenever  it 
should   appear  that  restitution   had  been   illegally  awarded. 
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Cither  for  insufficiency  or  defect  in  the   indictment,  or  other 

causc-  ^  ALBANY, 

*I  presume  I  have  now  produced  cases  sufficient  to  satisfy  the  April,  i»i4. 
most  sceptical  mind,  that  the  supreme  court  had  a  discretion  in 
this  case,  to  determine  whether  it  was  fit  and  expedient  to  rein- 
state Shotwell,  or  Briggs  as  his  tenant,  in  the  possession  of  the 
house  and  farm  from  which  he  had  been  so  violently  ejected. 
And  the  importance  of  this  power  to  the  public  welfare  may 
be  expressed  in  the  words  of  Mr.  Justice  Spencer,  when  deli- 
vering the  opinion  of  the  court  in  Laniton  v.  The  Commissioners 
of  Highways,  (2  Caincs,  179.)  "  The  necessity,"  he  observes, 
"  of  a  superintending  power,  to  restrain  and  correct  partialities 
and  irregularities  which  may  be  committed  by  inferior  officers, 
is  so  obvious  and  indispensable,  that  the  court  ought,  by  no 
means,  to  deny  themselves  a  jurisdiction  of  such  salutary  influ- 
ence." Being  a  matter  resting  in  the  6ound  discretion  of  the 
court,  the  exercise  of  that  discretion  is  not  the  subject  of  re- 
view on  a  writ  of  error.  This  is  another  point,  which  I  will 
now  undertake  to  illustrate. 

There  seems  to  be  no  position  more  uniformly  admitted,  than 
that  error  will  not  lie  on  a  matter  resting  in  discretion.     It  \$ 
upon  this  ground  that  applications  for  new  trials;  or  for  setting 
aside  defaults  and  judgments  ;  or  for  changing  the  venue  ;'  or 
for  time  to  plead,  or  to  withdraw,  or  amend  a  plea  ;  or  to  hold 
to  special  bail ;  or  to  relieve  or  mitigate  bail ;  or  to  award  or 
deny  a  mandamus  or  a  preccdendo  ;  and  applications  on  num- 
berless other  points  arising  in  the  progress  of  the  suit,  or  in  the 
ordinary  details  of  the  administration  of  justice,    cannot  be 
reviewed  by  a  writ  of  error.    There  is  this  difference,  as  stated 
in  the  commentaries  of  Black  stone,  (vol.  III.  55.)  between  ap- 
peals from  a  court  of  equity,  and  writs  of  error  from  a  court 
of  law  :  that  the  former  may  be  brought  upon  any  interlocu- 
tory matter,  the  latter  upon  nothing  but  only  a  definitive  judg- 
ment.    It  may  not  be  amiss,  however,  to  fortify  this  general 
doctrine  by  a  few  adjudged  cases.     It  might,  indeed,  be  left  to 
rest  upon  the  fact,  that  there  is  no  precedent  in  the  books  of  a 
writ  of  error,  in  any  such  case,  and  this  affords  a  strong  pre- 
sumption, in  law,  that  no  such  writ  will  lie.  It  is  inconceivable 
(hat  there  should  not  be  one  instance  to  be  found,   of  error 
brought  upon  any  of  the  numerous  acts  of  discretion  a^ruopt 
v«i  vir.  o 
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daily  ciercised  by  the  courts,  if  it  had  been  understood  that 
error  could  have  been  sustained.  The  silence  of  the  law  on 
this  point,  is  eloquence  itself. 

But  the  books  speak  also  in  affirmative  language.     It  is  well 
known  that  an  application  for  a  mandamus  is  an  application  to 
the  discretion  of  the  court,  who  will  grant  or  refuse  it,  as  jus- 
tice and  equity  shall  require ;  and  yet  it  has  been  held  in  the 
house  of  lords,  in  the  case  of  The  King  v.  The  Dean  and  Chap- 
ter of  Trinity  Chapel,  Dublin,  (2  Bro.  P.  C.  554.)  and  again, 
in  the  case  of  Pender  v.  Heale,  (3  Bro.  P.  C.  178.)  that  a  writ 
of  error  would  not  lie  upon  the  determination  of  the  K.  B.  to 
grant  or  to  refuse  a  mandamus.    So,  on  appeal  from  an  order  in 
chancery,  appointing  a  guardian  on  the  ground  that  the  selec- 
tion was  not  well  made,  the  house  of  lords  dismissed  the  appeal, 
because  the  chancellor  had  a  discretionary  power  in  the  selec- 
tion of  a  guardian.     (Preston  v.  Ferrand,  2  Bro.  P.  C.  179.) 
This  doctrine  is  explicitly  acknowledged  in  the  jurisprudence 
of  this  country.     Thus,  in  the  case  of  Burd  v.  Lessee  of  Dans- 
dale,  (2  Binney,  80.)  the  supreme  court  of  Pennsylvania  decided, 
in  a  case  of  error  from  an  inferior  court,  that  on  the  refusal  to 
grant  a  new  trial,  error  did  not  lie,  though  the  reasons  of  the 
court  were  reduced  to  writing,  and  entered  of*record,  for  Un- 
observed that  motions  for  new  trials  were  often  founded  upon 
equitable  circumstances,  in  which  much  is  left  to  the  discretion 
of  the  judge.     The  high  court  of  errors  and  appeals  in  Penn- 
sylvania settled  a  principle  governing  this  very  case,  as  they  are 
.stated  (2  Binney,  91.)  to  have  decided  that  a  writ  of  error  did 
not  lie  on  a  decision  of  their  supreme  court  on  a  motion  uncon- 
nected with  the  trial  of  a  cause.     So  it  was  decided  in  the  su- 
preme court  of  the  United  States,  in  the  case  of  the  Marine 
Insurance  Company  v.  Hodgson,  (6  Cranch,  206.)  that  the  refu- 
sal of  an  inferior  court  to  allow  a  plea  to  be  amended,  or  a 
new  plea  to  be  filed,  or  the  refusal  to  grant  a  new  trial,  or  to 
continue  a  cause,  were  matters  which  could  not  be  assigned  for 
error.     "  These  matters,"  said  Mr.  Justice  Livingston,  in  de- 
livering the  opinion  of  the  court,  "depended  so  much  on  the 
discretion  of  the  court  below,  which  must  be  regulated  more 
by  the  particular  circumstances  of  every  case,  than  by  any  pre- 
cise and  known  rule  of  law,  and  of  which  the  superior  court 
can  never  become  fully  possessed,  that  there  would  be  more 
danger  in  revising  matters  of  this  kind,  than  what  might  result- 
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now  and  then,  from  an  arbitrary  and  improper  exercise  of  this 
discretion.'* 

Here  we  have  a  series  of  decisions  in  the  highest  tribunals 
to  which  we  can  resort  for  precedent,  or  for  which  we  can  in- 
culcate a  veneration.  These  decisions  establish  these  two 
points,  1.  That  the  award  of  re- restitution,  under  the  statutes 
of  forcible  entry  and  detainer,  is  not  ex  debito  justicice,  but 
rests  in  sound  discretion ;  and,  2.  That  error  will  not  lie  on  a 
decision  depending  on  discretion.  The  argument,  then,  on  the 
ground  of  authority,  is  conclusive.  There  is  no  escape  from  this 
conclusion.  We  must  quash  the  writ  of  error,  or  we  must,  by 
a  mere  stretch  of  power,  determine  to  make  new  law  for  the 
case. 

But  this  rule  is  not  only  the  positive  law  of  the  land,  and  as 
such,  demanding  our  assent  and  obedience,  but  it  is  a  rule  found- 
ed on  just  and  wise  foundations  of  public  policy,  and  it  can  be 
recommended  to  the  good  sense  and  to  the  good  will  of  this 
court. 

In  the  first  place,  such  applications  to  the  discretion  of  the 
court,  are  always  supported  by  affidavits,  and  the  court  are 
called  to  weigh  the  credit  of  testimony,  and  to  determine  mat- 
ters of  fact.  This  court  can  never  review  such  cases,  without 
reviewing  and  judging  upon  the  same  testimony,  which  would 
be  assuming  a  jurisdiction  never  confided  to  it  by  the  constitu- 
tion. The  appellate  jurisdiction  of  the  English  house  of  lords, 
was  the  model  in  the  erection  of  this  court,  and  it  was  intended 
only  to  review  the  final  judgments  of  the  supreme  court  upon 
matter  of  law.  Every  court  of  original  and  competent  juris- 
diction must  be  clothed  with  summary  and  discretionary  powers 
over  a  vast  field  of  undefined  matter,  constantly  arising,  and  ne- 
cessarily incident  to  the  due  administration  of  justice.  This 
will  be  the  case  particularly  with  the  highest  court  of  common 
Jaw,  in  which  the  deposite  of  great  confidence,  as  well  as  of 
great  power,  becomes  indispensable  to  the  public  safety. 

Another  reason  why  error  cannot  lie  upon  these  cases  of  dis- 
cretion is,  that  it  lies  only  upon  a  decision  that  gives  or  con- 
cludes the  right  of  the  party,  and  such  decisions,  like  the  one 
now  complained  of,  do  neither.  The  question  of  re-restitution 
does  not  depend,  necessarily,  either  on  the  legality  or  illegality 
of  the  conviction  of  a  forcible  entry  or  detainer.  We  have 
seen  that  the  conviction  may  be  good,  and  yet  the  mode  of 
obtaining  possession  irregular;  we  have  seen  that  the  conviction 
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may  be  bad,  and  yet  re-restitution,  under  the  circumstances 
of  the  case,  be  denied.  The  question  of  re-restitution  need 
not  meddle  with  the  question  on  the  conviction.  The  one 
must  appear  by  record,  the  other  may  appear  by  affidavit. 
When  the  court  award  re-restitution,  they  do  not  determine 
the  right  of  possession.  They  decide  only  on  the  irregulari- 
ty of  taking  possession  under  the  statute,  in  the  given  instance, 
and  they  leave  the  party  to  go  on  immediately,  and  pursue 
the  possession  in  a  more  regular  way.  The  court  may  even 
permit  the  party  to  renew  the  question  of  restitution  by 
new  affidavits.  The  decision,  therefore,  does  not  touch  or 
prejudice  the  right  of  possession,  nor  is  it  definitive  in  the  case. 
It  is  not  a  res  judicata,  which  could  be  pleaded  in  bar  of  a  fresh 
application.  Here  was  no  judgment,  in  any  technical  sense  of 
the  term.  Here  were  no  facts,  either  found  by  a  jury,  or  ad- 
mitted by  the  party.  We  might  as  well  consider  the  decision 
of  the  court  upon  affidavits  to  hold  to  bail,  or  to  change  the 
venue,  or  to  set  aside  a  default  or  an  execution,  as  a  judgment 
upon  which  error  would  lie.  The  return  attached  to  the  writ 
of  error  contains  only  a  parcel  of  affidavits,  made  to  support 
or  to  resist  a  special  motion  in  the  supreme  court.  Every  law- 
yer, of  the  least  technical  learning,  must  know  and  feel  the  ab- 
surdity of  calling  the  paper  book  before  us,  a  record  or  judgment 
containing  the  conclusions  of  law.  How  is  it  possible  for  this 
court  to  sit  as  jurors  to  determine  on  the  credit  due  to  these 
contradictory  affidavits  ?  'And  yet,  how  could  we  otherwise 
know  whether  the  writ  of  re-restitution  was  or  was  not  dis- 
creetly awarded  ?  Was  such  a  writ  of  error  ever  before  heard 
of  in  the  annals  of  any  appellate  jurisdiction  1  We  have  seen 
that  the  statutes,  of  which  so  much  has  been  said,  and  that  this 
power,  exercised  by  the  supreme  court,  were  in  existence  and 
activity,  as  far  back  as  the  reign  of  Elizabeth ;  and  these  statutes 
have  been  re-enacted  here,  when  the  power  in  question,  as 
grafted  upon  these  statutes,  was  as  well  known  and  settled  as 
any  branch  of  the  law.  No  alteration,  no  amendment,  was  made 
by  the  legislature.  In  short,  the  very  bringing  of  a  writ  of 
error  jn  this  case,  will  be  thought  by  many  to  be  a  reflection 
on  this  court.  It  implies  that  its  character  abroad  is  a  character 
of  infirmity.  It  looks  like  an  experiment  to  see  to  what  extreme 
depths  of  degradation  we  might  be  conducted.  But  I  have  no 
apprehension  of  such  results.  The  community  are  bound  to 
place  higher  confidence  in  the  talents  and  learning  of  the  pro- 
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fessional,  and  in  the  understanding  and  firmness  of  the  unpro- 
fessional part  of  this  court.  When  a  case  arises  which  strikes 
at  first  principles— which  touches  the  deep  foundation  of  the 
law,  I  presume  that  all  will  zealously  unite  in  protecting  the 
fair  fabric  of  our  jurisprudence. 

But  we  are  told  that  the  power  exercised  by  the  supreme 
court  is  dangerous  to  public  liberty,  and  must  now,  for  the  first 
time,  be  controlled,  even  by  the  assumption  of  an  unprecedented 
power  in  this  court.  This  language  ought,  at  least,  to  have 
been  supported  by  some  strong  case  of  oppression.  Hard 
cases,  I  know,  do  sometimes  make  bad  precedents.  The  ima- 
gination is  inflamed  with  the  passions,  and  the  heart  seduces 
the  judgment.  But  here  there  was  nothing  done  which  a  good 
man  ought  to  wish  undone.  Let  us  look,  for  one  moment,  into 
the  merits  of  the  case,  and  I  am  persuaded  we  shall  find  nothing 
in  the  decision  which  ought  to  awaken  the  sensibility,  or  disturb 
the  moderation,  of  the  court. 

Samuel  Briggs,  of  the  county  of  Westchester,  happened,  on 
the  fifth  of  February,  1813,  to  be  tenant  to  Gilbert  Shotwell ; 
and  he  was,  on  that  day,  with  his  family  and  goods,  suddenly 
and  violently,  turned  out  of  his  house,  into  the  street.     The 
prosecutor,  at  whose  instance  this   act   wTas  performed,  was, 
ostensibly,  George  De  Peyster,   but,   really,  Isaac  Clason,  a 
merchant  of  the  city  of  New-York.     And  how  was  this  ejection 
of  Briggs  and  his  family  effected  ?     If  we  do  not  applaud  the 
end,  we  cannot  but  admire  the  means.     In  the  evening  of  the 
preceding   day,   De   Peyster,  in  company  with  William  A. 
Ihompson,  his  attorney,  came  to  the  house  of  the  deputy  she- 
riff, and  delivered  to  him  a  writ  against  Briggs,  and  requested 
him  to  serve  it  on  the  next  day,  at  Briggs' s  house.    Let  us  marls 
this  fact ;  it  is  disclosed  by  the  deputy  himself.     In  the  after- 
noon of  the  next  day,  or  the  fifth  of  February,  Briggs  was 
arrested  at  his  house,  at  the  suit  of  De  Peyster,  in  the  sum  of 
3,000  dollars  ;  and  to  procure  bail,  he  was  taken  to  his  father's 
residence,  a  distance  of  three  and  a  half  miles.     While  he  was 
in  this  manner  detached  from  home,  the  complicated  plot  was 
unfolded.     De  Peyster,  in  company  with  Elijah  Williams,  a 
justice,  and  JVilliam  A.  Thompson,  the  attorney,  came  to  his 
house  while  absent,  and  began  to  turn  his  family  and  furniture 
out  of  doors.     On  his  return,  before  they  had  finished  the 
work,  he  remonstrated  ;  but  the  justice  and  the  attorney  said  it 
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was  done  according  to  law,  and  the  justice  ordered  him  into 
custody,  because  he  would  not  give  his  consent  ;  and  he  was 
taken  by  the  collar  and  led  into  the  street.  This  I  believe  to 
be  the  plain  unvarnished  state  of  the  case ;  and  the  supreme 
court,  deeming  this  proceeding  altogether  lawless,  thought  it 
their  duty,  in  the  exercise  of  a  sound  discretion,  to  reinstate 
Briggs  in  his  possession.  This  is  the  act  now  complained  of. 
The  court  held  it  to  be  a  clear  point,  that  no  change  of  pos- 
session can  take  place,  under  the  statute,  until  the  justice  has 
summoned  a  jury  of  twelve  men,  to  determine,  upon  their 
oaths,  the  existence  of  the  force.  By  dispensing  with  this 
admirable  security  of  private  right,  the  whole  proceeding  was 
irregular.  If  Clason  had  unduly  lost  the  possession  in  the 
October  preceding,  as  was  suggested,  he  should  have  called 
upon  the  aid  of  the  law  to  regain  that  possession.  It  formed 
no  apology  for  this  oppressive  and  violent  proceeding.  The 
law  has  a  tender  regard  for  the  asylum  of  a  private  dwelling; 
debet  sua  cuique  domus  esse  perfugium  tutissimum.  The  court 
were  not  to  travel  back  to  former  transactions.  They  could 
only  look  to  the  character  of  the  case  before  them,  and  it 
really  appears  to  me,  that  no  man,  whose  moral  sense  is  not 
perverted,  can  think  of  it,  or  can  speak  of  it,  without  indig- 
nation. It  is  in  vain  to  pretend  that  this  was  a  mere  private 
trespass,  for  which  the  injured  party  had  his  private  action. 
The  case  wears  a  graver  aspect.  Here  was  a  justice  of  the 
peace,  who  appeared  clothed  in  the  authority  of  a  magistrate, 
a,nd  professing  to  act  upon  a  complaint  made  to  him  under  the 
statute  against  forcible  entry  and  detainer.  This  was  avowed 
by  him  at  the  time.  It  was  avowed  by  him  in  the  record  he 
had  drafted.  It  was  avowed  by  him  with  his  latest  breath. 
Here  was,  also,  an  attorney,  who  was  reading  from  a  book, 
and  declaring  the  same  thing.  The  poor,  affrighted  victim, 
would  have  made  resistance  to  a  mere  private  trespass.  But  he 
was  overawed  by  the  sounding  titles  of  law,  and  magistrate, 
and  attorney  ;  and  those  symbols  of  right  to  which  a  good 
citizen  is  disposed  to  pay  respect  and  obedience,  were  shame- 
fully prostituted  in  this  unworthy  transaction.  Was  it  not, 
then,  the  bounden  duty  of  the  supreme  court  to  restore  Briggs 
to  his  possession,  and  thus  to  exercise  the  discretionary  power 
with  which  they  were  clothed,  and  which  had  been  sanctioned 
by  the  experience  of  ages  ?  Were  they  to  sit  still  and  suQe4- 
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the  forms  of  law  to  be  so  grossly  abused  ?  Is  there  any  thing, 
at  least,  in  the  act  of  the  supreme  court,  so  extraordinary,  as 
to  warrant  this  court,  in  its  anxiety  to  redress  it,  to  usurp  a 
jurisdiction  which  the  constitution  never  intended,  and  which 
is  unknown  to  the  law  ? 

But  this  court  is  advised  to  construe  with  great  liberality  its 
power  of  review,  and  it  is  even  asserted,  that  its  capacity  to 
sustain  writs  of  error  is  greater  than  that  of  the  English  house 
of  lords.  As  I  consider  such  doctrines  to  be  alarming  heresies, 
and  dangerous  to  our  constitutional  rights,  I  must  beg  the  pa- 
tience of  the  court,  while  I  bestow  a  few  thoughts  on  their 
merit  and  tendency. 

My  position  is,  that  a  writ  of  error  will  not  lie  here,  except 
upon  a  final  judgment  of  the  supreme  court  upon  a  question  of 
law,  and  that  our  constitution  and  statute  intended  to  go  to  the 
extent  of  the  British  usage  on  this  point,  and  no  further.  This 
is  evident,  from  the  language  of  the  constitution  and  the  sta- 
tute, and  from  the  whole  scope  and  structure  of  our  judicial 
system.  No  other  construction  can  preserve  its  value,  its 
safety,  its  symmetry,  and  proportion.  It  appears  to  me  also 
to  be  the  dictate  of  sound  policy,  and,  for  reasons  which  cannot 
but  be  felt  by  every  member,  that  this  court  should  not  exer- 
cise appellate  powers  but  in  cases  of  clear  and  undoubted  juris- 
diction. If  writs  of  error  ought  to  be  more  extensively  ap- 
plied than  they  now  can  be  under  the  existing  rules  and  usages 
of  law,  we  have  a  legislature  always  ready  and  able  to  afford 
every  requisite  remedy  ;  and  this,  I  presume,  will  be  admitted 
to  be  the  legitimate  mode,  if  any  there  be,  of  enlarging  the 
powers  of  this  court,  so  as  to  embrace  cases  depending  on 
discretion.  But  if  we  had  the  right,  we  ought  to  weigh  well 
the  mischief  of  creating  the  precedent  of  writs  of  error  upon 
mere  collateral  and  discretionary  proceedings  in  the  supreme 
court.  If  an  execution  in  ejectment  be  irregularly  issued,  the 
court  will  set  it  aside,  and  restore  the  possession.  This  is  a 
very  ordinary  case  of  jurisdiction;  {Dacres  v.  Doe,  2  Blacks. 
Rep.  892.  Goodright  v.  Noright,  Barnes,  ITS.  Anon.  2  Salk. 
588.)  and  yet,  upon  the  new  doctrine,  a  writ  of  error  would 
lie  even  for  setting  aside  an  execution.  It  must  equally  lie  in 
every  stage  of  a  cause,  and  upon  all  those  numberless  acts  and 
decisions  to  which  I  have  alluded,  and  which  spring  up  almost 
spontaneously  in  the  progress  of  a  suit.     The  bounds  of  the 
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supreme  court  would  equally  be  enlarged ;  and  that  tribunal 
would  be  oppressed  with  writs  of  error  from  the  collateral  de- 
cisions in  each  of  the  numerous  courts  of  common  pleas ;  for 
they  all  have  a  like  discretion,  so  far  as  may  be  incident  to  the 
cognizance  of  causes.     If  every  order,  in  every  such  case, 
founded  upon   affidavits,  be  a  judgment  on  which  error  may 
be  brought,  it  must  lie  as  well  from  a  county  court  to   the 
supreme  court,  as  from  the  supreme  court  to  this.     And  what 
a  harvest  would  then  arise  for  the  activity  of  the  profession  ? 
No  considerate  man  can  contemplate,  without  terror,  the  abuses 
of  such  an  innovation.     A  wise  lawyer  will,  no  doubt,  provide 
competent  organs,  through  which  all  private   rights  may  be 
pursued,  and  all  private  injuries  redressed,  but  he  will  never 
open,  too  wide  and  too  freely,  the  door  to  the   never- ceasing 
spirit  of  litigation.     If  he  does,  law-suits  will  become  a  public 
grievance.   Justice  will  be  strangled  by  the  very  means  devised 
for  her  protection.     The  delay,  vexation,  and  expense  of  suits, 
will  become  intolerable.     We  are  all,  no  doubt,  apprized  of 
the  heavy  tax  to  suitors  which  appeals  to  this  court  produce, 
not  only  by  the  sum  in  which  the  losing  party  is  amerced,  but 
by  the  heavy  extra  fees  which  each  party  is  obliged  to  pay  to 
their  learned  counsel.     If  we  become,  therefore,  too  loud  and 
seductive  in  our  calls  for  business,    and  if  we  open   to  the 
sharp-sightedness  of  avarice  new  avenues  to  litigation,  we  shal!y 
most  assuredly,  perplex  and  agitate  the  whole  current  of  jus- 
tice.    The  love  of  gain,  and  the  obstinacy  of  contention,  are 
active  as  well  as  deep-rooted  principles  in  the  human  breast. 
No  man  who  can  well  afford  it  will  desist  from  contending 
with  his  antagonist  on  every  point,  and  on  every  motion  capable 
of  doubt,  until  he  has  taken  his  chance  of  a  final  decision  in 
this  court.     The  lover  of  quiet  will  hate  such  endless  conten- 
tion.    The  man  of  moderate  means  will  become  faint  in  the 
contest.     Small  claims  will  be  relinquished  as  not  worth  the 
expense.     The  diffident  suitor  will  yield  to  the  presumptuous, 
and  the  rights  of  the  poor  will  frequently  be  crushed  under  the 
overbearing  oppression  of  the  rich. 

Nor  must  we  indulge  the  hope,  that  this  can  be  only  an  ima- 
ginary picture.  I  know  better.  The  business  in  the  supreme 
court  depending  upon  affidavits,  and  not  involving  any  final  de- 
cision on  the  merits,  is  almost  inconceivable.  The  average  num- 
ber of  cases  must  certainly  exceed  five  hundred,  and,  probably, 
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may  a  thousand,  which  are  annually  brought  before  that  court 
upon  special  motion,  and  decided  upon  affidavits.  Each  of  those 
cases  are  applications  to  the  sound  discretion  of  the  court,  and 
writs  of  error  will  lie  on  all  those  cases,  and  bring  up  all  those 
enormous  piles  of  affidavits,  with  just  the  same  propriety  that 
it  will  lie  in  this  case.  And  can  there  be  any  member  of  this 
court  who  can  even  think  of  such  an  enterprise,  without  feeling 
the  whole  head  sick  and  the  whole  heart  faint  ?  Can  this  court, 
for  a  moment,  wish,  and  much  less  meditate,  to  depart  from  the 
precedents  set  us  by  the  wise  men  who  have  gone  before  us, 
and  of  opening  the  door  of  review  to  such  a  flood  of  extraneous 
matter  depending  on  the  sound  discretion  of  the  courts  of  law  ? 
It  would  require  our  whole  time  for  the  whole  year.  Even 
then  we  should  fail ;  for  we  could  neither  sustain  the  labour,  nor 
command  the  attention.  The  attempt  would  terminate  in 
public  misery,  and  in  our  own  confusion  and  disgrace.  I 
speak,  as  to  wise  men,  the  truth  in  soberness,  and,  I  hope,  with- 
out offence.  This  court  was  never  organized  for  such  pur- 
poses. It  is  too  numerous  to  consult  together.  It  is  pressed 
with  other  and  higher  duties.  It  cannot  be  familiar  with  the 
practice  of  the  courts.  It  is  not  their  art  and  science.  It  has 
not  been  their  education  and  discipline.  This  tribunal  is  not 
competent  to  fulfil  the  judicial  function,  unless  it  follows  the 
letter  and  spirit  of  the  constitution,  and  confines  its  jurisdiction 
to  "questions  of  law"  arising  on  final  "judgments."  Such 
cases  almost  always  present  single,  dry,  elementary  points,  and 
are,  in  some  sort,  appeals  to  the  moral  sense  and  the  common 
reason  of  mankind. 

The  spirit  of  litigation  requires  checks  rather  than  excite- 
ments. We  may  all  recollect  the  impediments  which  the  legis- 
lature, a  few  years  ago,  very  wisely  threw  in  the  way  of  the  prose- 
cution of  one  species  of  writs  of  error,  I  mean  certioraris  to 
justice's  courts.  The  statute  required  the  supreme  court  to  disre- 
gard all  defects  of  form  in  matter  of  law,  and  to  decide  on  the 
very  right  of  the  case;  and  it  limited  the  plaintiff's  costs,  if  suc- 
cessful, to  25  dollars,  but  subjected  him  to  full  costs,  if  he  failed. 
Yet  there  are,  annually,  upwards  of  200  certioraris  brought  to 
a  hearing  before  the  supreme  court,  and  many  of  them  not  of 
5  dollars  in  value,  and  scarcely  one  of  them  that  will  defray 
the  expense  of  the  m\t.  It  is  probable  that  there  are  hundreds 
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beside  which  are  never  brought  to  a  hearing,  but  the  parties  are 
coerced  into  an  accommodation,  for  fear  of  the  expense.     We 
have  also,  at  this  very  session,  had  eight  cases  brought  up  on  writs 
of  error  from  the  supreme  court  and  argued,  and  there  were  seve- 
ral more  ready  for  argument,  if  the  court  could  have  afforded  the 
time.     I  mention  these  facts  to  show  that  the  facility  of  suing  out 
writs  of  error,  and  the  extent  of  the  right,  is  already  amply 
sufficient.     There  is  also  one  other  fact  which  I  beg  to  bring- 
to  the  attention  of  the  court.     The  new  revised  laws  of  the 
last  session  have  given  an  encouragement  to  writs  of  error, 
which  is  not  known  in  England,  and  was  never  before  known 
here,  and  which  I  did  not  discover  until  I  saw  the  rule  as  drawn 
up  the  other  day,  in  the  case  of  Spencer  v.  Southvick.     I  corr- 
fess  the  discovery  struck  me  with  astonishment  and  concern.    I 
allude  to  the  revised  act,  passed  the  12th  of  last  April,  granting 
to  the  plaintiff  in  error  his  costs  in  error,  at  the  discretion  of 
the  court,  on  reversal  of  the  judgment  below.     This  is  making 
an  unfortunate  defendant  in  error  pay,  not  for  his  vexatious  or 
false  clamour,  but  for  the  mistake  of  the  court  below,  on  a  point 
of  law,  and  in  England,  and  in  this  country,  until  now,  it  has 
always  been  thought  unjust.     The  common  law  gave  no  costs 
upon  any  writ  of  error,  and  the  statutes  of  3  H.  VII.  and  8 
and  9  Wm.  III.  (which  were  adopted  here  without  alteration  in 
the  former  revision  of  our  laws)  extended  only  to  cases  of  af- 
firmance of  judgments,  and  that  very  reasonably,  said  the  court  of 
K.  B.,  in  Wyvil  v.  Stapleton,  (Sir.  615.)  and  that  very  reason- 
ably, also,  said  this  court,  in  the  case  of  Le  Guen  v.  Gouveneur  8c 
Kemble,  in  the  year  1800,  (1  Johns.  Cases,  523.)  when  they  unani- 
mously concurred  in  opinion,  that,  on  reversing  a  judgment  or  de- 
cree below,  there  were  no  costs  in  error;  for  the  court  said  "  it 
would  be  unreasonable  to  compel  a  person  in  case  of  a  reversal, 
to  pay  costs  for  the  error  of  the  court  below."    It  has,  however, 
in  the  newly-revised  statute,  been  ordained  otherwise,  but  I 
hope  and  trust  that  this  court,  in  its  wisdom,  will,  at  last,  bar  the 
door  against  writs  of  error  in  untried  cases,  where  we  have 
neither  guide  nor  landmark. 

There  is  also  another  fact  on  this  subject  of  costs,  which  ren- 
ders the  sought- for  innovation  the  more  dreadful.  I  allude  now 
to  the  new  fee  bill,  passed  last  April,  which  has  advanced  the 
costs  in  litigated  cases,  in  all  the  courts  below,  25  per  cont.  and 
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in  this  court,  in  all  cases,  more  than  100  per  cent.,  and  that  by 
force  of  these  additional  words  :  "  and  other  necessary  entries 
or  proceedings  in  a  cause."  The  added  words  I  mean  are  or 
proceedings.  They  are,  apparently,  very  innocent  and  harmless, 
but  the  losing  party  will  find  that  they  are  pregnant  with  power. 
I  know  the  latent  energy  of  those  words.  I  have  witnessed  it 
in  taxation.  They  make  the  party  who  fails,  pay  for  all  the 
voluminous  cases  distributed,  at  the  rate  of  1  shilling  for  every 
72  words.  In  this  very  case,  loaded  as  it  is  with  affidavits,  (and 
if  error  lies,  they  were  all  necessary,)  I  make  the  costs  of  the 
33  error  books  amount  to  upwards  of  800  dollars  ;(a)  and  all 
this  an  innocent  party  is  to  pay,  and  for  what  ?  for  the  error  of 
the  court  below.  Under  all  these  alterations  as  to  costs,  would 
not  this  novel  invention  of  bringing  writs  of  error  upon  affi- 
davits, become  the  source  of  the  most  tremendous  oppression  ! 
And  when  I  said^that  I  could  recommend  the  old  established 
law  to  the  good  sense  and  the  good  will. of  this  court,  I  ask  now 
have  I  not  succeeded  ? 

They  are  extremely  moderate  and  guarded  in  England,  on 
the  subject  of  writs  of  error.  I  will  give  to  the  court,  on 
this  point,  an  interesting  fact.  According  to  Colle's  and  Brown's 
parliamentary  reports,  (and  which  have  collected  all  the  cases 
to  be  found,)  there  were  from  the  year  169T  to  the  year  1778, 
(a  period  of  eighty  years,  and  that,  too,  the  most  happy  and  flou- 
rishing in  the  English  history,)  only  sixty-four  cases  in  error 
brought  to  a  hearing  in  the  house  of  lords.  We  must  conclude 
from  this  fact,  that  writs  of  error  are  there  confined  within  very  le- 
gitimate bounds,  and  that  the  suitor  never  presumes  to  speculate 
in  new  paths,  nor  to  make  large  demands  upon  the  credulity  of 
the  court. 

Indeed,  when  we  take  into  consideration  the  cautious  and 
temperate  spririt  which  pervades  the  English  administration  of 
justice,  and  the  diffidence  with  which  their  learned  judges  exer- 
cise the  power  of  review,  it  is  no  longer  a  matter  of  wonder 
that  their  system  of  law  should  be  as  renowned  for  its  stability 
as  for  its  wisdom.  And,  since  Providence  has  permitted  that 
system  to  be  established  here,  in  all  its  maturity  and  perfection, 
it  ought  to  be  the  just  pride,  as  it  is  the  bounden  duty,  of  this 
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w  error,  court  to  transmit  it  unimpaired  to  posterity,  and  especially  to 
preserve  the  reputation  which  is  due  to  the  judicial  character  of 
this  state. 

I  have  now  finished  the  question  which  I  Undertook  to  exa- 
mine, and  the  following  prepositions  appear  to  me  to  be  true  : 

1.  That  it  was  the  usual  and  proper  course  for  the  supreme 
court  to  examine  upon  affidavits  the  regularity  of  the  ouster  of 
Briggs, 

2.  That  it  rested  in  their  sound  discretion,  under  all  the  cir- 
cumstances of  the  case,  whether  or  not  they  would  order  the  re- 
restitution  of  Briggs. 

3.  That  such  an  order  is  not  the  subject  of  a  writ  of  error ; 
and 

4.  That  in  justice  and  good  policy,  it  ought  not  to  be  subject 
to  one. 

I  am,  accordingly,  of  opinion  that  the  writ  of  error  ought  to 
be  quashed. 


Lewis,  Senator,  was  of  opinion  that  a  writ  of  error  was  pro- 
perly brought  in  this  case ;  and  that  the  decision  of  the  supreme 


court  ought  to  be  reversed. 


Wilkin,  Senator,  was  of  the  same  opinion. 

P.  W.  Radcliff,  Senator,  declared  his  concurrence  in  the 
opinion  delivered  by  his  honour,  The  Chancellor  ;  and  that  on 
the  merits,  if  it  were  proper  to  consider  them,  he  was  of  opi- 
nion that  the  judgment  of  the  supreme  court  ought  to  be  af- 
firmed. 

Yates,  Senator,  concurred  in  the  opinion  of  Lewis,  Senator- 


Sanford,  Senator.  Our  first  duty  will  be  to  inquire  and  de- 
termine whether  this  court  has  jurisdiction  in  this  case.  If  we 
have  no  jurisdiction,  we  cannot  proceed  to  examine  the  merits 
of  the  cause,  but  must  simply  dismiss  the  writ  of  error,  for 
want  of  jurisdiction. 

It  is  said  that  the  decision  of  the  supreme  court  was  not  a 
judgment. 

In  the  books  and  language  of  the  common  law,  the  term 
judgment  is  applied  in  a  limited,  technical  sense,  to  certain  de- 
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terminations  of  the  courts,  which  are  enrolled  in  certain  esta- 
blished forms  and  phrases.  No  other  decision  or  sentence, 
however  important  or  final  it  may  be,  is  denominated  a  judg- 
ment. It  is  equally  true,  that  in  pure  English,  and  in  the  ordi- 
nary sense  of  the  term,  it  is  applied  to  any  determination  of  a 
cause  by  a  court  of  justice.  The  judgment  of  the  court  is  the 
final  sentence  or  decree  of  the  court.  The  expressions,  "  er- 
rors, correction  of  errors,  judgments  in  the  supreme  court,  and 
questions  of  law,"  which  occur  in  the  constitution,  are  not  there 
used  as  terms  of  art.  They  are  used  in  the  ordinary  and  ge- 
neral sense  of  those  expressions.  The  constitution  ought 
not  to  be  construed  in  this  or  any  other  part,  with  technical 
strictness  and  severity.  It  is  not  the  act  of  a  bench  of  judges, 
or  a  bar  of  lawyers.  It  is  the  public  act  of  a  numerous  body, 
in  which  the  representatives  of  the  people  speak  in  the  language 
of  the  people,  and  address  themselves  to  all  mankind.  Their 
language  should,  therefore,  be  understood  according  to  the  or- 
dinary and  usual  sense  of  the  terms  which  they  employ. 

The  jurisdiction  of  this  court  is  derived  from  the  constitution, 
and  the  right  of  appealing  to  it  is  given  by  the  constitution. 
The  court  and  its  jurisdiction,  and  the  right  of  appealing  to  it, 
are  unknown  to  the  common  law.  They  owe  their  origin  and 
existence  to  the  constitution ;  and  the  constitution  is  entirely  an 
innovation  upon  the  common  law.  Hence,  the  jurisdiction  of 
this  court  is  to  be  determined  by  the  constitution  itself,  and  not 
by  expositions  or  definitions  derived  from  the  common  law. 

I  also  reject  from  this  view  of  the  question,  the  statute  con- 
cerning this  court.  The  statute  organizes  the  court,  according 
to  the  constitution,  with  such  jurisdiction  as  the  constitution  had 
prescribed.  The  nature  and  extent  of  its  jurisdiction  are  to  be 
sought  and  found  in  the  constitution  itself.  The  powers  of  this 
court  are  as  much  to  be  found  in  the  constitution,  as  the  powers 
of  the  governor,  the  council  of  revision,  or  any  authority 
created  by  the  constitution. 

The  constitution  appears  to  me  to  provide,  that  the  supreme 
judicial  power  of  the  state  shall  be  vested  in  this  court;  that  it 
shall  have  appellate  jurisdiction  only ;  and  that  it  shall  hear  and 
finally  determine  all  causes  which  have  been  determined  in  the 
other  courts,  and  may  be  removed  to  this  court  for  revision, 
These  are  not,  indeed,  the  expressions  of  the  constitution,  but 
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inerrqr.  i  UBe  them  as  perfectly  equivalent  in  sense  and  meaning  to  those* 
used  in  the  constitution.  The  authors  of  the  constitution  ob- 
viously meant,-*that  one  supreme  tribunal  should  be  erected,  to 
which  all  courts  then  existing,  or  which  might  afterwards  be 
created,  should  be  subordinate ;  arid  that  the  administration  of 
justice  in  those  courts  should  not  be  final,  but  should  be  subject 
to  the  revision  of  this  supreme  tribunal.  The  supreme  court 
and  the  court  of  chancery  existed  before ;  and  all  their  deci- 
sions, of  every  kind  and  name,  were  final.  The  object  of  those 
who  formed  the  constitution  evidently  was,  that  those  courts 
should  no  longer  possess  that  final  jurisdiction.  They,  there- 
fore, erected  this  court  with  an  appellate  jurisdiction,  as  broad 
and  ample  as  the  jurisdiction  of  all  other  courts.  They  left  the 
supreme  court  its  name,  but  they  deprived  it  of  that  supremacy 
from  which  its  name  was  originally  derived. 

The  constitution,  indeed,  does  not  alter  the  forms  of  pro- 
ceeding, or  the  modes  of  administering  justice,  which  were  be- 
fore in  use.  But  if  any  form  of  proceeding,  or  mode  of  ad- 
ministering justice,  would  have  before  excluded  the  right  of 
appeal,  then  that  form  or  mode  is  now  so  far  altered  by  the  con- 
stitution, that  an  appeal  must  be  allowed.  The  right  of  appeal, 
given  by  the  constitution,  cannot  be  abridged  by  the  common 
law,  for  so  much  of  that  law  as  interferes  with  the  right  of  ap- 
peal, is  abrogated  by  the  constitution  itself. 

All  judgments  of  the  supreme  court,  by  which  I  mean  in  the 
sense  of  the  constitution,  all  final  determinations  of  causes  in 
that  court,  are,  then,  subject  to  an  appeal  and  revision  in  this 
court. 

But  it  is  said,  that  if  we  depart  from  the  technical  definition 
of  a  judgment  by  the  common  law,  every  decision  or  order  of 
the  supreme  court  will  be  subject  t6  appeal.  This  will  not  be 
the  consequence.  Orders  merely  interlocutory  or  auxiliary  to 
the  prosecution  of  a  suit,  are  not  determinations  of  a  cause. 
No  appeal  can  take  place  until  the  cause  has  terminated  in  the 
supreme  court.  This  was  the  common  law  respecting  writs  of 
error.  A  writ  of  error  did  not  remove  the  cause  until  final 
judgment  had  been  rendered.  This  was  not  altered  by  the  con- 
stitution, because  it  was  not  necessary  to  the  right  of  appeal  that 
it  should  be  altered.  The  party  against  whom  the  supreme 
court  may  decide  has  the  benefit  of  the  constitutional  provision, 
if  he  is  allowed  to  remove  the  cause  after  the  determination  of 
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that  court.     The  rule  of  the  common  law,  that  a  cause  cannot 

be  remoued  by  writ  of  error,  until  after  it  has  been  determined    al^y, 

in  the  inferior  court,  therefore  remains  unaltered.    This  is  an  an-    April,  18H. 

swer  to  all  that  has  been  said  concerning  orders  in  the  progress 

of  a  cause,  rules  upon  parties  and  officers,  and  orders  incidental 

to  the  main  purpose  of  an  action. 

The  proceedings  of  the  supreme  court,  in  this  cause,  were 
judicial  proceedings,  commenced,  conducted,  and  terminated 
before  them.  One  of  the  parties  was  called  into  court  to  an- 
swer the  complaint  of  the  other,  and  the  court,  having  heard 
them  both,  decreed  that  the  party  who  was  in  possession  should 
be  put  out,  and  that  the  other  should  be  put  in.  What  may  be 
the  technical  or  most  proper  name  for  such  proceedings,  it  is 
not  here  necessary  to  inquire  or  determine.  It  is  enough  that 
these  proceedings  have  all  the  essential  characteristics  of  a  suit 
or  action,  and  that  the  court  have  closed  the  litigation  by  a  de- 
finitive decision  between  the  parties.  Whether  the  decision  is 
denominated  a  judgment,  an  order,  an  award,  a  decree,  or  a  sen- 
tence, is  very  immaterial.  They  would  all  be  but  different 
names  for  the  same  thing,  and,  perhaps,  any  of  them  may  be 
applied  to  this  decision  without  violence.  By  whatever  terms 
these  proceedings  may  be  described,  they  were,  in  substance 
and  essence  a  suit  by  one  party  to  recover  the  possession  of 
lands  from  another.  By  whatever  name  the  decision  may  be 
called,  it  is,  in  effect,  a  final  judgment  by  which  the  suit  is  ter- 
minated, and  the  subject  in  controversy  is  awarded  to  one  party 
against  the  other.  The  party  who  has  been  adjudged  to  lose 
his  possession,  may  be  aggrieved  by  this  determination,  and  as 
it  is  the  final  determination  of  a  cause  in  the  supreme  court,  he 
has  a  constitutional  right  to  bring  the  cause  to  this  court  for  a 
final  decision. 

It  is  said  that  this  is  not  a  record.  I  believe  it  to  be  true 
that  no  record  like  this  can  be  found  in  the  books  of  the  common 
law.  But  if  a  record  be  a  history  of  the  proceedings  in  a 
cause,  then  this  is  a  record.  It  is  the  only  record  that  can  be 
made  where  proceedings  like  these  take  place.  The  constitu- 
tional right  of  the  party  to  his  appeal  does  not  depend  upon 
any  English  definition  of  a  record.  It  depends  upon  the  fact 
that  his  cause  has  been  determined  against  him. 

This  question  is,  therefore,  not  {o  be  determined  by  technical 
definitions  and  verbal  criticism,  or  by  the  terms  and  phrases  in 
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which  judgments  have  been,  or  may  be,  expressed.  The  true 
inquiry  is,  whether  the  judicial  proceeding  constitutes  a  cause 
by  itseif,  and*has  received  its  final  decision  in  the  supreme 
court.  If  so,  the  case  contemplated  by  the  constitution  exists, 
and  the  cause  may  be  brought  to  this  court  for  revision. 

It  is  truly  said,  that  the  proceedings  of  the  supreme  court  in 
this  case  were  summary.  This  cannot  affect  the  right  of  appeal. 
Whether  the  proceedings  were  summary  or  plenary,  that  right 
equally  exists.  If  the  proceedings  be  an  action,  or  have  the 
effect  of  an  action,  the  appeal  must  be  allowed.  Whatever 
may  be  the  mode  of  proceeding  adopted  by  the  supreme  court, 
whether  formal  and  usual,  or  extraordinary  and  summary,  it  can 
make  no  determination  of  the  cause  which  will  not  be  subject 
to  the  constitutional  revision  of  this  court.  Whether  the 
mode  of  proceeding  has  the  sanction  of  antiquity,  or  is  alto- 
gether new,  the  right  of  appeal  exists  in  the  party,  and  the  ap- 
pellate jurisdiction  exists  in  this  court.  If  the  mode  of  pro- 
ceeding, adopted  by  the  supreme  court,  be  summary,  or  illegal, 
that  mode  of  proceeding  may  be  the  very  grievance  of  which 
the  party  condemned  has  to  complain.  All  causes  determined 
in  the  supreme  court,  whatever  may  be  the  course  or  mode  of 
proceeding  by  which  they  may  be  conducted  or  determined, 
are  subject  to  the  appellate  jurisdiction  of  this  court. 

It  is  also  said,  that  if  this  appeal  be  allowed,  this  court  may 
be  drawn  into  the  trial  of  facts.  The  answer  to  this  objection 
will  be  found  in  the  principles  already  stated.  If  the  supreme 
court  entertahi  a  cause  in  which  they  try  and  determine  facts,  it 
does  not  follow  that  their  decision  is  final.  The  right  of  ap- 
peal still  exists,  and  it  is  made  the  duty  of  this  court  to  hear  and 
decide  the  cause  upon  an  appeal.  If  the  supreme  court  should 
try  an  issue  of  fact,  without  a  jury,  in  an  action  of  trespass  or 
debt,  it  would  be  the  duty  of  this  court  to  entertain  the  cause 
upon  an  appeal,  and  either  to  decide  that  such  a  mode  of  trying 
the  fact  is  illegal,  or  if  it  be  legal,  then  to  try  the  fact  upon  the 
same  evidence  on  which  the  supreme  court  judged  and  decided. 
It  is  said  that  the  supreme  court  has  a  superintending  au- 
thority, over  all  the  courts  of  law  inferior  to  itself.  This  is 
true,  and  it  ought  to  be  so.  The  superintending  authority,  as 
it  is  called,  is,  in  other  words,  an  appellate  jurisdiction,  over  all 
inferior  jurisdictions.     It  is-  exerted  Avhen  a  party,  aggrieved 
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by  a  determination,  or  some  proceeding  of  the  inferior  court, 
complains  to  the  supreme  court,  and  brings  the  cause  before 
them  for  their  decision.  By  whatever  form  or  mode  of  pro- 
ceeding this  is  done,  it  is,  in  substance  and  effect,  an  appeal 
from  one  court  to  the  other.  The  supreme  court  has  no  ori- 
ginal jurisdiction  in  cases  of  forcible  entries  or  detainers.  The 
original  jurisdiction  in  those  cases  is  vested  in  the  justices  of 
the  peace  ;  but  their  proceedings  may  be  removed  to  the 
supreme  court.  In  this  case  the  supreme  court  held,  that  no 
accident  could  deprive  them  of  their  superintending  authority, 
or  appellate  jurisdiction.  An  accident,  like  the  death  of  the 
justice,  might  defeat  the  ordinary  modes  of  proceeding*  or 
render  them  ineffectual ;  but  the  party  aggrieved  was  not,  for 
that  reason,  to  lose  the  redress  which  the  supreme  court  might 
give  him,  upon  an  appeal  to  them.  Their  appellate  jurisdiction 
must  be  exercised,  because  the  exercise  of  it  Avas  required 
from  them  by  the  party.  They  therefore  held,  that  if  the  writ 
of  certiorari  would  not  bring  the  cause  to  them,  the  cause 
must  come  in  some  other  way.  I  do  not  now  inquire  whether 
tJiey  adopted  a  legal  or  proper  mode  of  proceeding.  They 
also  held,  that  whether  the  judicial  proceedings  of  the  justice 
were  recorded  or  not,  they  must  still  exert  their  superintending 
or  appellate  authority.  Whether  there  was  a  technical  record, 
or  a  technical  judgment,  before  the  justice,  or  not,  were  ques- 
tions which  the  supreme  court  thought  had  no  concern  with 
the  right  of  the  party  to  his  appeal,  or  their  right  to  entertain 
the  appeal,  and  revise  the  cause.  When  they  speak  of  their 
own  interference  upon  affidavits,  they  say  it  is  a  matter  of  ne- 
cessity. If  it  was  a  matter  of  necessity,  it  was  so  because  the 
right  of  appeal  from  the  justice  to  the  supreme  court  could  not 
be  frustrated  by  any  cause  whatever.  The  supreme  court, 
indeed,  appear  to  have  held,  that  nothing  whatever  could  pre- 
vent the  right  of  appeal,  or  the  exercise  of  their  own  appellate 
authority.  In  all  this,  the  supreme  court  took  a  just  view  of 
the  nature  of  appellate  jurisdiction;  and  they  rightly  concluded, 
that  any  particular  or  extraordinary  mode  of  proceeding  in  the 
inferior  court,  could  not  deprive  the  superior  court  of  its  ap- 
pellate jurisdiction. 


/.v  error. 


ALBANY, 
April,   1814. 
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If  these  views  of  the  question  between  the  justice's  court  and 
the  supreme  court  were  correct,  they  are  fully  applicable  t'b 
the  question  between  the  supreme  court  and  this  court.  The 
appellate  jurisdiction  of  this  court  is  as  ample  as  the  appellate 
jurisdiction,  or  superintending  authority  of  the  supreme  court 
over  the  inferior  courts.  If  necessity  will  authorize  a  sum- 
mary mode  of  proceeding,  in  the  supreme  court,  to  enable 
them  to  exercise  their  jurisdiction,  it  must  be  a  strange  neces- 
sity, if  it  should,  at  the  same  time,  make  that  jurisdiction  final. 
It  would  be  a  necessity  that  there  should  be  one  appeal,  and 
no  more  than  one.  It  would  be,  at  once,  a  necessity  to  give 
jurisdiction  to  the  supreme  court,  and  a  necessity  to  take  away 
jurisdiction  from  this  court.  The  constitution  ordains  that  there 
shall  be  no  such  necessity  in  this  state.  If  it  be  necessary  that 
the  supreme  court  should  exercise  its  jurisdiction  over  such 
proceedings,  and  in  this  manner,  the  necessary  consequence  is, 
that  this  court  must  exercise  its  jurisdiction  in  the  same  case. 
I  say  the  necessary  consequence,  because  the  necessity  or 
obligation  to  entertain  the  cause  in  this  court  is  of  the  highest 
kind  ;  since  it  is  derived  from  the  supreme  law,  the  constitution 
itself. 

It  will  be  understood  that  I  have,  throughout,  used  the  word 
appeal,  in  the  general  sense  of  the  term.  The  technical  dis- 
tinctions between  the  different  modes  of  appeal,  whether  by 
writ  of  error,  writ  of  certiorari^  or  otherwise,  are  foreign  to 
the  purpose  of  the  present  inquiry. 

I  am  clearly  of  opinion,  that  this  court  has  jurisdiction  i» 
,  this  case,  and  that  the  cause  is  now  properly  before  this  court 
for  its  determination. 

The  judgment  of  the  justice  seems  to  have  been  a  conviction 
of  Briggs,  and  nothing  more.  The  strict  duty  of  the  supreme 
court  was  to  reverse  or  affirm  the  judgment  of  the  justice.  If 
they  reversed  or  quashed  the  judgment  or  conviction  of  the 
justice,  it  was  not  a  necessary  consequence  that  the  possession 
should  be  restored.  The  party  prosecuting  before  the  supreme 
court  could  not  demand  restitution  as  his  right.  The  court 
might  grant  it  or  not,  as  a  matter  of  discretion.  The  title  is 
not  here  in  question.  The  object  of  the  law,  in  such  cases,  is 
to  protect  persons  who  are  in  quiet  possession,  from  violence. 
It  appears  that  there  had  been  some  struggle  between  these 
parties,  in  which  they  wrested,  or  attempted  to  wrest,  the  pos- 
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session  from  each  other,  at  different  times.  In  deciding  which 
©f  them  shall  have  the  possession,  it  seems  proper,  in  such  cir 
oumstances,  to  look  back  to  the  commencement  of  the  contest, 
and  to  give  preference  to  the  party  who  had  the  first  peaceable 
possession.  The  first  quiet  possession  was  in  Clason,  and  his 
tenants ;  and  it  appears  that  ShotwelVs  possession  was  gained 
surreptitiously. 

As  it  does  not  appear  that  the  possession  was  changed  by  any 
judicial  proceeding  of  the  justice  ;  as  the  first  peaceable  pos" 
session  was  in  Clason ;  and  as  the  case  is,  in  many  respects, 
involved  in  obscurity  and  contradiction,  I  am  of  opinion  that 
the  possession  should  not  have  been  adjudged  to  Shotwell.  To 
award  the  possession  of  land  from  one  party  to  another,  is  a 
sentence  highly  important  to  both.  The  advantage  of  posses- 
sion to  either  party  may  be  great.  It  is  redress  which,  I  think, 
ought  not  to  have  been  given  to  Shotwell,  as  an  act  of  discre* 
tion. 

Entertaining  this  opinion  upon  the  merits  of  the  case,  I  do  not 
find  it  necessary  to  consider  or  express  an  opinion  whether  the 
mode  adopted  by  the  supreme  court,  in  hearing  and  deciding 
the  cause,  upon  the  affidavits  of  the  parties  and  their  witnesses, 
was  proper  or  not. 

My  voice  will  accordingly  be,  that  the  judgment  of  the  su- 
preme court,  awarding  the  possession  to  Shotwell,  ought  to  be 
reversed.  ^ 


/iV  ERROR. 


ALBANY, 
April,  1814. 


Elmendorf,  Bloobgood,  and  Van  Buren,  concurred  with 
Lewis  and  Sanford,  Senators,  that  a  writ  of  error  lies  in  this 
case,  and  that  the  judgment  of  the  supreme  court  ought  to  be 
reversed. 

Cochran,  Wendell,  and  Stewart,  Senators,  were  of  opi- 
nion that  the  writ  of  error  ought  to  be  quashed  ;  and  that,  if  it 
would  lie,  they  were  of  opinion  that  the  judgment  of  the  su- 
preme court  ought  to  be  affirmed. 


Bishop,  Bloom,  Clarke,   Dayton,  Rouse,   Smith,  Stra- 
nahan,  Swift,  Tabor,   and  Van  Bryck.,  Senators,*  were  of  *Fornvemng, 

'  ,  >,      £'  V  ■•',        17.  Fw  affirm- 

opinion  that  the  writ  of  error  was  well  brought,  and  that  the  ing,  5. 
judgment  of  the  supreme  court  ought  to  be  reversed. 


68 


CASES  IN  THE  COURT  OF  ERRORS 


IN  ERROR: 


ALBANY, 
April,  1814 


It  was  thereupon  ordered  and  adjudged,*  that  as  well  the 
judgment  of  the  supreme  court  in  this  matter,  as  the  award  of 
re-restitution  thereupon  made,  be  reversed,  annulled,  &c. ;  and 
that  Isaac  Clason  be  restored  to  the  possession  of  the  premises 
whereof  re-restitution  was  awarded  as  aforesaid,    and  to  all 


Wit  BUR 
V. 

Grace. 

* ■  Jprin,  i8i4.  things  he  hath  lost  by  occasion  of  the  judgment  aforesaid,  and 
the  said  award  thereupon  made  ;  and  further,  that  the  said  Isaac 
Clason  recover  against  the  said  Gilbert  Shotwell,  as  well  his 
costs  and  charges  by  him  sustained  and  expended  in  and  about 
his  defence  in  the  said  supreme  court,  as  his  costs  and  charges 
by  reason  of  the  prosecution  of  the  writ  of  error  in  this  court, 
to  be  taxed  by  the  clerk  of  this  court ;  and  that  the  record  be 
remitted,  &c. 

Judgment  of  reversal 


Solomon  Wilbur,  jun.  Plaintiff  in  error, 

against 
Lawrence  Grace,  jun.      '  Defendant  in  error. 


U  a   person 
uruler  the  age 
•  of  eighteen 
years,   who  is 
not    liable   to 
military  duty, 
voluntarily  en- 
ters   the    ser- 
vice, as  a  sol- 
dier, and  being 
in  actual  mili- 
tary   service, 
deserts,    he 
may  belawftil- 
b/  arrested  as 
adtserlcr ;  and 
a  person    ar- 
resting  him  is 
not    liable    to 
an   action. 
*  Webster's  ed. 
T/nivs.  vol.  5. 
p.  .r>3&. 


This  cause  came  before  this  court  on  a  writ  of  error  from 
the  supreme  court.  For  the  facts  and  the  judgment  of  the  stir 
preme  court  in  the  case,  see  vol.  X.  p.  4j3 — 155« 

J,  Russell,  for  the  plaintiff  in  error,  contended,  that  persons 
under  the  age  of  18  years,  might  be  enrolled  in  the  militia,  and 
unless  they  applied  for  relief,  and  to  be  discharged,  according 
to  the  statute,  they  would  be  subject  to  the  orders  of  their 
commander.  The  8th  section  of  the  statute  (sess.  32.  ch.  16.5.*) 
to  organize  the  militia,  passed  the  29th  March,  1809,  declares 
that  the  age  and  ability  of  any  person  to  bear  arms  shall  be 
determined  by  the  captain  or  commanding  officer  of  the  com- 
pany, with  the  right  of  appeal  to  the  commandant  of  the  regi- 
ment. If  a  person  thus  enrolled  is  not  discharged,  and  can  be 
compelled  to  do  military  duty,  he  must  \ro  equally  liable  to 
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military  service,  when  he   enters   voluntarily.      Though   the  mrrroh. 

enrolment  be  erroneous,  yet  the  officer  acting  under  competent  AL'j^'NY 

legal  authority,  cannot  be  liable  to  an  action.     This  principle  April,  rai4. 

is  laid  down  in  Wilkins  v.  Dcspard,*  and  was  recognised  by  V^^^' 
Kent,  J.  in  the  case  of  Henderson  v.  Brown.]-  _.  v- 

'  '  .  Grace. 

In  the  present  case  there  was  a  jurisdiction  over  the  subject  *  5  Term  Rip. 
matter,  and  a  right  of  appeal  to  the  party  aggrieved.  +  {cairns' . 

Again,  the  detendant  having  voluntarily  joined  the  militia  in  RfP- ,os* 
the  service  of  the  United  States,  he  was,  in  fact,  a  soldier  of  the 
United  States,  and  the  law  of  congress  on  the  subject  applied 
to  him.  He  was  employed  in  the  service  of  the  United  States, 
and  entitled  to  pay,  and  subject  to  the  rules  and  articles  of 
war. 

The  acts  of  infants  are  not,  in  all  cases,  void. J  1717.  ieto.  v 

Foot  and  Paine,  contra,  insisted  that  the  officers  of  the  mili- 
tia had  no  jurisdiction  or  authority  whatever  over  persons  under 
the  age  of  18  years,  or  over  45  years.  If  the  defendant  in 
error  was  not  within  the  laws  of  this  state  or  of  the  United 
States,  relative  to  the  militia,  the  argument  on  the  other  side 
wholly  failed.  These  laws  say  only  that  all  white  male  citrzens; 
above  eighteen,  and  under  forty-five  years  of  age,  shall  be 
enrolled,  &c.  There  is  no  proof,  in  this  case,  that  the  de- 
fendant in  error  ever  was  enrolled.  How,  then,  can  he  be 
deemed  a  militia  man  ?  If  persons  not  within  the  ages  defined 
by  c.,~  statute,  being  enrolled,  may  he  subjected  to  military 
service,  as  well  may  females,  who  should  be  enrolled,  or  Avho 
should  volunteer,  unless  they  were  discharged,  or  appealed  to 
the  commanding  officer,  be  made  subject  to  military  duty. 

Again,  the  order  of  the  governor  was  to  Captain  Lyon's 
company,  &c.  It  did  not  order  out  any  infants  or  substitutes. 
The  defendant  in  error  did  not  belong  to  Captain  Lyon's  com- 
pany.    Bcnnct  was  the  person  ordered  into  service. 

On  the  ground  of  contract,  the  defendant  cannot  be  bound 
at  all,  except  for  necessaries.  The  law  is  clear  and  settled  on 
this  subject. 5  The  moment  an  infant  dissents  from  his  contract,  {  Cm.jae.  <?*»:. 
he  cannot  be  compelled  to  a  performance,  lhe  consent  of  the  333. 
father  or  mother  does  not  alter  the  case  ;  nor  can  it  give  any 
force  or  validity  to  the  agreement.  Nor  did  the  laws  or  go- 
vernment of  tkf*.  Uiiited  Stctfc*;  authorize  such  an  agreement. 


*0  CASES  IN  THE  COUR#  OF  EllRORS 

m  error.        Russell,  in  reply.     The  statute,  it  is  true,  directs  all  male 
Albany,    Persons>  above  eighteen  and  under  forty-five  years  of  age,  to 
April,  .en.    be  enrolled ;  but  the  commanding  officer  is   constituted  the 
Wilblk     JudSe  of  tne  age  and  ability  of  such  persons.     The  term  en- 
GrIcb.       roiiing  is  merely  directory.     Such  as  voluntarily  enter  the  com- 
panies of  light  infantry,  &c,  belong  to  the  companies,  as  much 
as  if  they  had  been  first  enrolled. 

The  69th  section  of  the  militia  act  authorizes  the  com- 
mandants of  companies,  when  there  is  an  order  for  a  draft  from 
the  militia,  to  accept  substitutes  in  place  of  the  persons  drafted. 
There  is  no  reason  for  any  distinction,  in  this  respect,  in  case 
the  whole  company  is  ordered  into  service,  without  any  draft 
being  made. 

That  Colonel  Vosburgh  had  jurisdiction  in  this  case,  is  clear, 
from  the  principle  established  in  the  case  of  Henderson  v. 
Brown,  and  which  is  well  laid  down  by  Thompson,  J.  Here 
was  a  legal  and  proper  warrant  from  the  commandant  of  the 
regiment,  and  the  plaintiff  in  error  was  acting  under  it,  by 
request  of  Captain  Lyon,  ministerially.  A  ministerial  officer  is 
always  protected,  unless  the  insufficiency  of  his  authority  ap- 
pears in  the  warrant  or  order,  under  which  he  acts.  It  does 
not  appear  that  the  plaintiff  in  error  knew,  or  had  any  intima- 
tion, that  the  defendant  in  error  was  under  eighteen  years  of 
age.  Captain  Lyon,  who  is  entitled  to  credit,  denied  any  such 
notice. 

P.  W.  Radcliff,  Senator.  The  real  question  in  this  cause 
is  not  whether  an  infant  under  the  age  of  eighteen  years,  en- 
rolled in  the  militia,  and  neglecting  to  avail  himself  of  his  right 
to  appeal  to  the  commandant  of  his  regiment,  is  or  is  not,  until 
such  appeal,  liable  to  military  service.  It  does  not  appear  by 
the  case,  nor  was  it  alleged  on  the  argument,  that  the  defendant 
ever  resided  within  the  bounds  of  Captain  Lyon's  company,  or 
was  even  enrolled,  or  liable  to  be  enrolled,  therein.  On  the 
contrary,  it  does  distinctly  appear  that  another  person  belonging 
to  that  company,  when  it  was  about  to  march  on  a  tour  of  duty' 
to  the  frontiers,  applied  to  this  defendant,  and,  for  a  reward  stipu- 
lated between  them,  induced  him  to  agree,  with  the  consent  of 
the  captain,  expressly  obtained  for  that  purpose,  to  take  his 
place  in  the  ranks,  as  a  substitute  for  the  former.  This  was  the 
fjrst  moment  at  which  he  appears  to  have  had  any  connexior 
1 
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whatever  with  the  company.     The  question,  therefore,  is,  whe-     ur  errou 
ther  an  infant  under  the  age  of  twenty-one  years  (no  matter    Albany, 
whether    under  eighteen  or  not)  is  bound  by  his  contract  to    APriL  ,8U- 
serve  as  a  substitute  in  a  company  of  militia,  ordered  out  upon      Wilbur 
public  duty.  GlJCF 

The  general  doctrine,  with  respect  to  the  liability  of  infants 
upon  contracts,  is  perfectly  well  settled,  and  universally  un- 
derstood. It  is,  that  no  such  contract  is  binding,  unless  made 
for  necessaries,  or  authorized  by  statute.  If,  indeed,  the  infant 
choose  to  carry  it  into  effect,  he  shall  be  permitted  to  do  so, 
for  his  own  advantage,  and  while  he  continues  in  the  execution 
of  it,  it  shall  be  deemed  a  valid  performance.  But  the  moment 
he  chooses  to  recede  from  it,  and  acts  upon  a  determination  to 
do  so,  its  obligation  ceases,  and  he  is  wholly  absolved.  These 
principles  are  applicable  here,  and  are  perfectly  decisive  of  the 
question  before  the  court. 

The  defendant  having  voluntarily  marched  with  the  company 
to  the  place  designated  in  the  orders,  the  officers  under  whose 
command  he  acted,  would,  undoubtedly,  be  held  justified  for 
any  restraint  imposed,  or  discipline  inflicted  upon  him  while  he 
continued  in  service.  But  the  moment  he  chose  to  avail  himself 
of  his  right  to  withdraw  from  that  service,  their  right  to  control 
him  ceased,  and  there  was  an  end  of  the  contract.  It  follows, 
that  the  plaintiff,  acting  under  the  advertisement  of  the  colonel, 
could  have  no  right  to  take  him  as  a  deserter,  and,  consequent- 
ly, that  the  decision  in  the  court  below  was,  in  all  respects,  cor- 
rect. 

It  has  been,  argued  that  the  contract  was  made  with  the  con- 
sent and  approbation  of  the  father,  who  even  received  a  part 
of  the  consideration  for  it,  and  that  it  is,  therefore,  to  be  held 
obligatory.  But  this  was  not  an  enlistment  unler  the  laws  of 
congress,  allowing  in  certain  cases  the  enlistment  of  minors 
with  the  consent  of  their  parents,  masters,  or  guardians.  It 
cannot,  therefore,  be  supported  on  that  ground.  Nor  can  the 
father's  consent,  in  any  view  of  the  case,  give  it  validity,  or  in 
any  way  affect  the  question.  It  was  still  the  contract  of  an  in- 
fant, and  void,  because  relating  to  a  subject  on  which  he  was 
incapable  of  binding  himself.  And  even  if  it  could  be>egard- 
ed  as  a  contract  of  the  father,  it  would  be  equally  void,  as 
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against  the  son,  and,  therefore,  equally  unavailing  here ;  a  pa- 
rent  having  clearly  no  right  to  bind  his  son  to  milittiry  service. 
The  judgment  of  the  court  below  ought,  ki  my  opinion,  to  be 
affirmed. 

Cochran,  Jones,  Wendell,  and  Stewart,  Senators,  were 
of  the  same  opinion. 

Sanford,  Senator.  A  person  not  liable  to  military  duty, 
voluntarily  enters  the  service,  as  a  soldier,  and  being  actually  in 
military  service,  deserts.  Can  he  be  apprehended  as  a  deserter  ? 
This  is  the  sole  question  in  the  cause.  The  question  is  not 
whether  the  contract  is  valid,  or  void ;  nor  is  it  whether  the 
soldier  is  entitled  to  be  discharged  from  the  service  or  not. 
The  contract  may  be  void,  and  he  may  be  entitled  to  his  dis- 
charge; but  it  does  not  follow  that  he  is  to  be  his  own  judge, 
and  to  discharge  himself  by  desertion.  Any  person  detained 
by  military  authority,  or  military  force,  may  obtain  his  dis- 
charge, if  he  is  entitled  to  it,  by  application  to  the  proper  civil 
authorities. ,  But  a  soldier,  in  actual  service,  cannot  be  allowed 
to  desert,  at  pleasure.  The  right  to  detain  him,  and  to  arrest 
him,  if  he  deserts,  results  directly  and  necessarily  from  the  laws 
of  the  United  States  and  of  this  state,  concerning  the  militia, 
and  military  service.  The  apprehension  of  this  deserter  was, 
therefore,  lawful,  and  the  action  cannot  be  maintained. 

The  judgment  of  the  supreme  court  ought  to  be  reversed. 


A  majority  of  the  court*  being  of  the  same  opinion,  it  was, 
ereupon,  ordered  and  adj 
supreme  court  be  reversed,  &c. 


*  April!,  1814. 

tV\  i7rmrFor  thereupon,  ordered  and  adjudged,  that  the  judgment  of  the 

ajjmning,  5. 


Judgment  of  reversal. 


END  OF  THE  CASES  IN  ERROR. 
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ARGUED  AND  DETERMINED 


SUPREME  COURT  OF  JUDICATURE 


STATE  OF  NEW-YORK, 

I-N   JAXl'ARY  TERM,    1315,  IN   THE  THIRTY-NINTH  YEAR   OF   OUR 
INDEPENDENCE. 


Jackson,  ex  dem.  Gouch,  against  Wood. 

THIS  was  an  action  of  ejectment  for  lot  No.  7.  in  the  town  a  conveyance 
of  Locke,  in  the  county  of  Onondaga,  and  was  tried  before  Mr.  oresta{e7n/«. 
Justice  Thompson,  at  the  Cayuga  circuit,  in  June,  1813.  dud  or writw- 

The  lessors  of  the  plaintiff  gave  in  evidence  the  exemplifi.  und<r  swU 
cation  of  a  patent,  dated  the  13th  of  June,  1791,  to  John  Day, 
for  the  lot  in  question.  He  then  proved  that  Moses. Couch  was 
the  identical  person  who  served  and  was  known  in  the  Nen- 
York  line  of  the  army  by  the  name  of  John  Day,  and  that  he 
was  the  same  person  to  whom  the  patent  was  granted  by  that 
name.  It  was  also  proved  that  Moses  Gouch,  alias  dictus  John 
Day,  was  dead,  and  that  the  lessors  of  the  plaintiff  were  his  heirs 
at  law.  » 

The  defendant  gave  in  evidence  an  instrument  in  writing,  en- 
dorsed on  the  original  patent,  dated  the  19th  of  November,  1792, 
signed  "  John  *+  Day,"  but  without  any  seal,  by  which  he, 
John  Day,  for  the  consideration  of  ten  pounds,  paid  to  him  by 
Benjamin  Prescott,  bargained,  sold,  remised,  released,  and  quit- 
claimed to  the  said  Benjamin  Prescott,  his  heirs  and  assigns,  ail 

Vol.  Xir.  K 
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his  right,  title,  claim,  and  interest,  of,  in,  and  to,  the  premises 
granted  and  described  in  the  patent,  to  have  and  to  hold  the 
same  to  the  said  Benjamin  Prcscctt  and  to  his  heirs  and  assigns, 
to  his  and  their  only  proper  use  and  benefit  for  ever :  and  to 
this  instrument  the  names  of  two  witnesses  were  subscribed. 

There  never  having  been  any  seal  to  the  writing  thus  en- 
dorsed on  the  patent,  it  was  objected,  on  the  part  of  the  plaintiff, 
that  it  amounted  to  no  more  than  a  parol  contract,  and  was  not 
sufficient  to  pass  the  land.  This  point  was  reserved  by  the 
judge,  and  the  defendant  gave  in  evidence  sundry  mesne  con- 
veyances from  Benjamin  Prcscott  to  himself,  all  of  Which  had 
been  duly  recorded  ;  he  also  showed  a  possession  for  seven  or 
eight  years.  A  verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court  on  a  ease,  as  above  stated. 

Seely,  for  the  plaintiff. 

Van  Bur  en,  contra. 

Platt,  J.  delivered  the  opinion  of  (he  court. 

The  single  question  in  this  case  is,  whether  an  cslaic  in  fee 
can  be  conveyed  otherwise  than  by  deed :  that  is  to  say,  whe- 
ther a  seal  is  essential  to  such  conveyance  ? 

The  earliest  mode  of  transferring  a  freehold  estate,  known 
in  the  English  common  law,  was  by  liven/  of  seisin  only.  (Co. 
Lit.  49  b.  48  b.)  But  when  the  art  of  writing  became  common 
among  our  rude  ancestors,  the  deed  of  feoffment  was  introduced, 
in  order  to  ascertain  with  more  precision  the  nature. and  extent 
of  the  estate  granted,  with  the  various  conditions  and  limita- 
tions. This  deed,  however,  was  of  no  validity,  unless  ac- 
companied by  the  old  ceremony  of  livery  and  seisin.  (2  Black. 
Com.  313.) 

The  statute  of  uses  (27  Hen.  VIII.)  gave  rise  to  the  deed  of 
bargain  and  sale;  and  soon  afterwards,  the  conveyance  by 
lease  and  release  was  introduced,  in  order  to  avoid  the  neces- 
sity of  enrolment,  required  by  the  statute  of  27  Hen.  Till. 
(2  Black.  Com.  343.)  By  virtue  of  the  statute  of  uses,  which 
we  have  adopted,  (without  the  proviso  in  the  English  statute 
requiring  the  enrolment  of  deeds,)  the  deed  of  bargain  and 
bale,  now  in  use  here,  is  equivalent  to  the  deed  of  feoffment 
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with  livery  of  seisin,  (2  Black.  Com.  339.  343.)  and  has,  in 
practice,  superseded  the  lease  and  release. 

By  the  common  law,  estates  less  than  a  freehold  might  be 
created  or  assigned,  either  by  deed,  by  writing,  without  seal, 
or  by  parol  merely. 

By  the  29  Car.  II.  c.  3.  (9th  and  10th  sections  of  our  "  act 
for  the  prevention  of  frauds'')  it  was  enacted,  "  that  all  leases, 
estates,  interest  of  freehold,  or  terms  of  years,  or  any  uncertain 
interests  in  lands,  &c.  made  or  executed  by  livery  and  seisin 
only,  or  by  parol,  and  not  in  writing,  and  signed  by  the  parties 
so  making  and  creating  the  same,  shall  have  the  force  and  eiTect 
of  leases  or  estates  at  will  only  ;  excepting  leases  for  three 
years  and  less,"  &c. ;  and  "  that  no  leases,  estates.,  or  interests, 
either  of  freehold,  or  terms  of  years,"  &c.  "  in  any  lands," 
&c.  "  shall,  at  any  time  hereafter,  be  assigned,  granted,  or 
surrendered,  unless  it  be  by  deed  or  note  in  writing,  signed  by 
the   party  so  assigning,  granting,  or  surrendering  the  same," 

Now,  it  is  contended  on  the  part  of  the  defendant,  that  the 
common  law  mode  of  conveyancing  has  been  so  modified  by 
this  statute,  as  to  destroy  the  distinction  between  an  estate  of 
freehold,  and  an  estate  less  than  a  freehold,  as  it  regards  the 
mode  of  alienation  ;  and  that  either  may  now  be  conveyed  by 
"note  in  writing"  without  seal,  as  well  as  by  deed. 

No  direct  decision  appears  to  have  been  made  on  this  point ; 
but  in  the  case  of  Fry  v.  Rkilips,  (•>  Burr.  2o277)  and  in  the 
case  of  Idol  I  i  da;/  v.  Marshall,  (J  Johns.  Rep.  211.)  it  was  de- 
cided, that  a  written:  assignment  of  a  lease  for  ninety-nine 
years  was  valid,  though  not  sealed  ;  upon  the  express  ground, 
'that  it  was  the  sale  of  a  chattel-real,  for  which  the  statute  of 
frauds  requires  only  a  "note  in  writing;*1  plainly  recognising 
the  distinction  between  a  term  for  //ears,  and  zfrcehqid  estate, 
as  to  the  mode  of  conveyance; 

According  to  Sir  U'itliani  lllacksione,  (2  Black.  Cam*  '399. 
&c.,  sealing  was  not  in  general  use  among  our  Sa.von  ancestors. 
Their  custom  was,  for  such  as  could  write,  to  sign  their  names, 
and  to  affix  the  sign  of  the  cross;  and  those  who  could  not 
write,  made  their  mark  in  sign  of  the  cross,  as  is  still  continued 
to  this  day.  The  Normans  used  the  practice  of  sealing  only, 
without  writing  their  names ;  and,  at  the  conquest,  they  intro- 
duced into  England  naxen  seals,  instead  of  the  former  English 
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mode  of  writing  their  names  and  affixing  the  sign  of  the  cross ; 
It  being  then  usual  for  every  freeman  to  have  his  distinct  and 
particular  seal.  The  neglect  of  signing,  and  resting  upon  the 
authenticity  of  seals  alone,  continued  for  several  ages,  during 
which  time  it  was  held,  by  all  the  English  courts,  that  sealing 
alone  was  sufficient.  But  in  process  of  time,  the  practice  of 
using  particular  and  appropriate  seals,  was,  in  a  great  measure, 
disused  ;  and  Sir  William  Blackstone  (2  Black.  Com.  310.)  seems 
to  consider  the  statute  of  29  Car.  II.  c.  3.  (of  which  the  9th 
and  10th  sections  of  our  statute  of  frauds  are  a  copy)  as 
reviving  the  ancient  Saxon  custom  of  signing,  without  dispens- 
ing with  the  seal,  as  then  in  use,  under  the  custom  derived  from 
the  Normans. 

We  have  the  authority  of  that  learned  commentator,  une- 
quivocally in  favour  of  the  opinion,  that  a  seal  is  indispensable 
in  order  to  convey  an  estate  in  fee  simple,  fee  tail,  or  for  life. 
(2  Black.  Com.  297.  312.) 

Such  seems  to  have  been  the  practical  construction,  ever 
since  the  statute  of  Car.  II.  in  England,  and  under  our  statute 
of  frauds  in  this  state ;  and  to  decide  now,  that  a  seal  is  un- 
necessary to  pass  a  fee,  would  be  to  introduce  a  new  rule  of 
conveyancing,  contrary  to  the  received  opinion,  and  almost 
universal  practice,  in  our  community ;  and  dangerous  in  its 
retrospective  operation.  Construing  this  statute  with  reference 
to  the  preexisting  common  law,  and  the  particular  evil  intended 
to  be  remedied,  I  think  the  legislature  did  not  intend  to  dis- 
pense with  a  seal,  where  it  was  before  required,  as  in  a  con- 
ve3rance  of  a  freehold  estate ;  but  the  object  was  to  require 
such  deeds  to  be  signed  also,  which  the  courts  had  decided  to 
be  unnecessary. 

I  construe  this  statute  as  though  the  form  of  expression  had 
been  thus:  "No  estate  of  freehold  shall  be  granted,  unless  it 
be  by  deed  signed  by  the  party  granting ;  and  no  estate  less 
than  a  freehold  (excepting  leases  for  three  years,  &c.)  shall  be 
granted  or  surrendered,  unless  by  deed,  or  note  in  writing 
signed  by  the  grantor."  * 

This  venerable  custom  of  sealing,  is  a  relic  of  ancient  wis- 
dom, and  is  not  without  its  real  use  at  this  day.  There  is  yet 
some  degree  of  solemnity  in  this  form  of  conveyance.  A  seal 
attracts  attention,  and  excites  caution  in  illiterate  persons,  and 
thereby  operates  as  a  security  against  fraud. 
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If  a  man's  freehold  might  be  conveyed  by  a  mere  note  in  albany, 

anting',  he  might  more  easily  be  imposed  on,  by  procuring  his  J^JO^, 

signature  to  such  a  conveyance,  when  he  really  supposed  he  jACkson 

was  signing  a  receipt,  a  promissory  note,  or  a  mere  letter.  f|A;,T 

The  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. («) 


(o)  See    Warren  v.  f.vnch,  (r>  Johns.  Rep.  239.)  as  to  the  origin,  nature  and  use  of 
stab. 


Jackson',  ex  dem.  Houseman,  against  Hart. 


This  was  an  action  of  ejectment,  for  lot  number  26,  in  the      A  patent 

*\     •  «m        ••-     r.  /-\  n0*   vo'd,    but 

township  of  Camillus,  in  the  county  of  Onondaga.  which  has  been 

The  cause  was  tried  before  Mr.  Justice  Piatt,  at  the  Onon-  take,   or    on 

j  ....       T  ,„,  .  an    insufficient. 

daga  circuit,  in  June,  1814.  suggestion,  can 

The  plaintiff  gave  in  evidence  letters-patent  for  the  lot  in  JS^klX 
r;uc .ion,  dated  the  13th  September,  1790,  to  George  Houseman,  ™J^'$!* 
o'/e  of  the  lessors.  that  purpose, 

in  chancery. 

The   defendant   offered  in   evidence  an   extract  from   the  .  it  cannot  be 

.  impeached  in  a 

"  Balloting  Book"  .filed    by  the   commissioners  of  the  land-  collateral  ac 
office,  in  the  office  of  the  secretary  of  state,  concerning  mili-  showing  that 
tary  bounty  lands,  in  the  county  of  Onondaga,  in  these  words  :  intendedfwas 
«  The  dead  of  the  several  regiments."  saonf  and^oT' 

different  name 
"  Names  and  Ranks.       Regt.    Company.       Township.      Lots.  Acres.       Date*  of  Patents.      mentioned  in 
Houseman,  George.         first.     Wendell's  5  26       500  .  September  13,  1790."  the  patent. 

Where  a 

grant  has  been 

A  witness  was  also  offered  to  prove  the  extract  to  be  a  true  pwfe  toA.  B., 

r  but  A.  C.  wa» 

copy  from  the  balloting  book,  as  compared  by  himself.  the  grantee  in 

\1  _        ,  tended,  this  ii 

The  defendant  further  offered  to  prove,  by  parol,  that  no  not  such  a 

.  si  tt  f        i  i  .      „,         latent  ambigu- 

such  man  as  George  Houseman  ever  enlisted  or  served  in  Wen-  itj-  as  win 
dell's  company,  in  the  first  New-York  regiment,  in  the  revo-  admission  ofC 
lutionary  war ;  and  also,  that  a  man  by  the  name  of  George  3ence.evl 
Hosmer  did  enlist  in  Wendell's  company,  in  the  first  regiment 
of  th<°  Keir-York  line,   during  the  war,  and   served   in  that 
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company,  until  his  death,  which  happened  before  the  termina- 
tion of  the  war;  and  that  the  patent  was  issued  in  the  name  of 
George  Houseman,  by  mistake,  and  that  George  Hosmer  was 
the  soldier  entitled  to  the  patent,  and  was  intended  thereby,  and 
that  no  other  military  lot  had  been  balloted  for,  or  granted  to, 
or  in  the  name  of  George  Houseman  or  George  Hosmer;  and 
that  George  Hosmer,  at  his  decease,  left  lawful  issue,  under 
whom  the  defendant  derived  title  to  the  premises  in  ques- 
tion. 

It  was  admitted  that  Camillus  was  the  fifth  military  township ; 
and  the  defendant's  counsel  admitted  that  there  was  a  man  who 
served  as  a  soldier,  in  the  New-York  levies,  by  the  name  of 
George  Houseman.  The  counsel  for  the  plaintiff  objected  to 
the  evidence  thus  offered  on  the  part  of  the  defendant,  and  it 
was  overruled  by  the  judge. 

The  defendant  then  offered  the  extract  from  the  balloting 
book,  and  the  parol  evidence  that  it  was  a  true  extract,  as 
evidence,  that  George  Houseman,  the  patentee,  died  in  service  ; 
and  insisted,  that  if  this  evidence  was  admitted,  the  plaintiff,  as 
the  demise  in  the  declaration  was  laid  in  1810,  ought  to  show 
a  title  in  some  other  of  the  lessors. 

This  evidence  was  also  objected  to  by  the  plaintiff 's  counsel, 
and  overruled  by  the  judge,  under  whose  direction  the  jury 
found  a  verdict  for  the  plaintiff. 

A  motion  was  made,  on  the  part  of  the  defendant,  to  set  aside 
the  verdict,  and  for  a  new  trial. 

Henry,  for  the  defendant,  contended,  that  it  was  competent 

to  the  defendant  to  show  a  mistake  in  the  patent,  or  that  no 

person,  of  the  name  of  the  patentee,    ever  was  in  existence 

•  treJacteon,  capable  to  take;  and  that,  therefore,  the  grant  was  void.* 

ex  dem.  Dick-       jfj,e  evidence  offered  at  the  trial   could  not  have  been   re- 

s.n,  v.  Stanley, 

w  jofai.  top.  jected  on  the  ground  of  its  being  an  extract  from  the  ballot 
book  of  the  commissioners,  for  it  was  necessary  for  the  commis- 
sioners of  the  land-office,  pursuant  to  the  act  of  the  (Jth  April, 

\20YeenUafU  l790,f  to  decide  on  the  person  entitled  to   the  bounty  hind; 

£££**.*$.  and  tnis  k00^  is  tlie  evidence  of  their  decision  on  that  point. 
B.  It  is  true,  nothing  is  said  in  the  statute  about  a  ballot  book,  but 

this  book  is  a  collection  of  the  decisions  of  the  commissioners, 
as  to  the  persons  entitled  to  the  lands. 
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It  is  no  answer  to  say  that  there  was  a  George  Houseman  in     albany, 
the  Kern-York  levies,*  for  the  levies  were  not  entitled  to  bounty  ^J^lJ^^ 
lands,  under  the  act.     They  were  to  be  rewarded  for  their  ser-      Jackso.s- 
viccs  in  a  different  way,     Soldiers  in  the  line  of  this  state,  serv-       HaVrt. 
ing  in  the  army  of  the  United  States,  alone  were  entitled  to  the  ^f^ff* 
military  bounty  lands.  43. 

Again,  if  George  Houseman  is  dead,  the  plaintiff  cannot 
maintain  this  action,  unless  he  can  show  a  title  under  the  heirs 
and  legal  representatives  of  the  deceased  soldier  ;  but  they  are 
not  made  lessors.  And  whether  the  patentee  was  dead  or  not, 
was  a  matter  of  fact  for  the  jury  to  decide. 

6V//,  contra,  insisted  that  the  patent  was  conclusive  in  this 
ease,  and  no  parol  evidence  could  be  received  against  it. 
There  is  an  apparent  contradiction  between  the  case  of  Jackson 
v.  Stanlei/,  and  the  decision  of  the  court  in  the  case  of  Jackson, 
ex  dem  Mancius,  v.  I.anton,-\  which  contains  the  true  doctrine  f  io  Johns. 
on  this  subject,  that  the  only  way  of  avoiding  a  patent  is  by  **'  i 
scire  facias,  or  process  in  chancery.  In  the  former  case,  Kent, 
Ch.  J.,  to  show  that  the  difference  in  the  christian  name  of  the 
patentee  being  a  latent  ambiguity,  extrinsic  evidence  might  be 
resorted  to,  to  explain  the  mistake,  relies  on  cases  decided  hi 
regard  to  wills  or  devises.  Without  adverting'to  the  difference 
between  a  Kill  and  a  patent,  we  contend,  that  the  cases  cited 
would  not  authorize  an  alteration  in  a  will,  like  the  one  con- 
tended for  in  the  present  case,  and  are,  therefore,  not  applica- 
ble.    They  are  two  classes  of  cases: 

1.  Where  there  are  two  persons  of  the  same  name;  and, 

2.  Where,  for  greater  certainty,  the  description  of  the  per- 
son controls,  and  the  name  is  rejected* 

In  class  the  first,  are  the  cases  in  5  Co.  68.,  2  Atk.  373.  239., 
and  3  Atk.  258.  In  the  second  class  of  cases,  are  to  be  found 
6  Term  Rep.  671.  2  Vesey,  216.*  2  Efits  Cas.  Abr.  245. 
Ambler,  175. 

There  is  another  class  of  cases,  where  a  person  has  a  nick- 
name, or  name  by  reputation,  where  the  party  may  plead  that 
he  is  as  well  known  by  that  as  by  his  true  name.J  The  two  \  \  Vesey,  23!. 
classes  of  cases  are  perfectly  reconcilable  with  the  statute  of 
frauds.  They  do  not  contradict  the  ivill.  The  attempt,  in  the 
present  case,  is  not  to  explain  or  to  render  the  description  of 


30 


CASES  IN  THE  SUPREME  COURT 


AtBAKY,  the  person  certain,  but  to  substitute  a  new  and  a  different 
name. 

Great  latitude  has  been  allowed  as  to  letting  in  evidence,  iu 
regard  to  wills,  so  as  to  effectuate  the  intent  of  the  testator. 
But,  in  regard  to  patents,  it  is  presumed  th;it  the  court  would 
hardly  go  the  same  length,  especially  when  the  impolicy  and 
dangerous  tendency  of  admitting  parol  evidence  to  explain 
written  instruments  is  generally  acknowledged. 

As  to  the  admissibility  of  the  books  of  the  commissioners  of 
the  land-office,  no  doubt,  that  the  death  of  a  person  may  be 
proved  in  a  court  by  hearsay  testimony,  or  by  registers  kept  by 
persons  appointed  to  record  births  and  deaths.  But,  Avhere 
hearsay  evidence  is  given,  the  other  party  has  a  right  to  cross- 
examine.  The  commissioners  of  the  land-office  were  not  a 
court,  nor  were  they  directed  or  authorized  to  keep  such  books, 
which  cannot,  therefore,  be  evidence  of  themselves.  The 
commissioners  had  no  power  to  decide  on  the  fact  of  the  death 
of  the  soldier,  nor  did  they  pretend  to  exercise  any  such  pow- 
ers ;  for  they  granted  patents  indiscriminately  to  all  whom  they 
supposed  entitled  to  lands,  without  inquiry  into  the  fact  of  their 
being  alive  or  dead.  These  ballot  books  are  extremely  loose 
and  inaccurate,  and  not  entitled  to  the  distinction  of  being  re- 
ceived as  evidence. 

Again,  it  is  said  that  Houseman  could  not  take  the  land  grant- 
ed, because  he  was  not  a  soldier  in  the  line  of  the  army.  But 
if  the  patent  is  conclusive  as  to  the  name  or  person  of  the 
patentee,  it  is  equally  so  as  to  this  point.  Besides,  this  is  a 
question  \vhich  cannot  be  examined  in  this  action.  If  the  legis- 
lature, who  are  the  sole  dispensers  of  their  own  bounty,  have 
thought  proper  to  grant  land  to  any  person,  his  title  under  the 
patent  cannot  be  disturbed,  as  long  as  the  patent  remains  in 
force.  If  his  title  is  to  be  impeached,  the  patent  must  be  avoid- 
ed by  a  scire  facias,  or  a  suit  in  equity. 


Henry,  in  reply.  We  do  not  mean  to  contend  that  it  is  com- 
petent to  show,  by  parol,  that  the  name  of  the  patentee  is  mis- 
taken. The  question  is,  whether  the  patent  is  not  void,  on  the 
ground  that  there  was  no  *uch  person  as  the  one  named  in  the 
patent,  in  existence,  at  the  time,  capable  of  taking,  or,  in  other 
words,  that  the  patentee  is  a  nonentity;  for  hew  is  a  scire  fa- 
cias to  issue  lo,  or  a  bill  in  chancery  be  lilcd  against,  a  nonen- 
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tity?    We  had  only  to  prove  the  fact  of  non-existence.     We    albanv, 
offered  to  show  that  there  never  was  a  person  of  the  name  of    Jan-  l815- 
George  Houseman  in  the  line  of  the  army,  or  any  person  in  ex-      Jackso* 
istence  to  whom  the  patent  in  question  could  issue.  h*rt. 

Though  the  acts  of  the  commissioners  were  not  judicial,  they 
were  of  that  nature  as  rendered  them,  of  necessity,  evidence. 
Though  a  person  was  a  soldier  in  the  line  of  the  army,  it  did 
not  follow,  of  course,  that  he  was  entitled  to  the  bounty-land, 
for  he  may  have  been  a  deserter.  The  commissioners  having 
power  to  determine  or  designate  the  persons  entitled  to  these 
bounty  lands,  must  necessarily  have  the  power  to  decide  on  the 
identity  of  the  person.  The  description  or  designation  of  the 
person  entitled,  was  the  substratum  of  the  grant,  for  without 
such  a  designation  of  the  person,  no  patent  could  issue.  Sup- 
pose there  had  been  two  persons  of  the  name  of  George  House- 
man, one  alive  and  the  other  dead,  the  commissioners  must  have 
described  the  persons  of  each,  and  the  particular  lot  of  land  to 
which  each  was  entitled.  And  this  description  or  designation 
of  the  persons  would,  necessarily,  be  evidence,  otherwise,  it 
could  not  be  known  to  which  of  the  two  lots  they  were  respec= 
tively  entitled. 

No  doubt,  that  where  a  patent  can  be  repealed,  the  proper 
course  is  to  issue  a  scire  facias  for  the  purpose.  But  where  a 
patent  has  issued  to  a  person  not  in  being,  it  is,  ipso  facto,  null 
and  void.     There  is  no  need  of  any  process  to  repeal  it. 

Platt,  J.  It  is  a  first  principle  in  the  law  of  tenures  that 
the  state  is  the  only  original  source  of  titles;  and  that  the  state 
possesses  a  sovereign  right  to  grant  lands  to  whom  it  pleases^ 
rath  or  without  consideration. 

These  grants  may  be  nade  either  by  statute,  or  by  patent, 
under  the  great  seal,  or  by  any  public  functionary,  designated 
by  law  for  that  purpose. 

In  this  case,  the  public  agents  who  were  entrusted  with  the 
great  seal  for  that  purpose,  have  made  a  grant,  of  record,  in  the 
most  solemn  form,  to  George  Houseman,  a  real  person,  capable 
of  accepting  the  grant. 

On  the  part  of  the  defendant,  it  is  attempted  to  defeat  the  pa- 
tent, by  showing  that  the  bounty  of  the  state  was  misapplied  in 
making  the  grant  to  George  Houseman,  who  eerved  only  as  a 
Vol.  XII.  I. 
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soldier  in  the  levies,  whereas  it  ought  to  have  been  made  to 
George  Hosmer,  who  was  a  soldier  in  the  line  of  this  state,  du- 
ring- the  war. 

It  is  admitted  that  here  are  two  distinct  names,  and  two  real 
persons  corresponding-  with  them. 

I  think  it  is  not  the  province  of  this  court  to  inquire  into  the 
cause  or  motive  which  induced  the  state  to  make  this  grant ;  the 
terms  of  the  patent  being  general,  without  any  consideration 
expressed,  and  containing  no  reference  to  military  services. 
We  have  no  more  right  to  make  this  inquiry  in  the  case  of  a 
patent^  than  in  case  of  a  grant  by  express  and  positive  statute. 

It  is  true,  that  the  state  may  be  deceived,  or  a  grant  may  be 
made  through  mistake,  but  the  plain  remedy  is,  to  vacate  such 
grant  by  scire  facias.  There  is  no  obstacle  to  such  a  proceed- 
ing in  this  case,  as  the  counsel  for  the  defendant  seemed  to  ima- 
gine. George  Houseman  is  admitted  to  have  been  a  real  person, 
and,  therefore,  could  be  summoned  on  scire  facias,  or,  if  he  be 
dead,  as  is  pretended,  he  has  heirs,  or  if  no  heirs,  then  the  lands 
have  escheated. 

But  if  the  state  have  made  an  improvident  or  mistaken  grant, 
the  state  only  can  take  advantage  of  it.  If  the  state,  waives  its 
right  to  vacate  the  patent,  it  seems  to  me  altogether  inadmissible 
that  an  individual  who  happens  to  be  in  possession  of  the  land, 
can  exercise  the  sovereign  power  of  the  government,  in  ques- 
tioning the  validity  of  this  patent,  for  his  own  private  benefit. 

In  the  case  of  Jackson,  ex  dem.  Dickson  and  others,  v.  Stan- 
ley, (10  Johns.  Rep.  133.)  this  court  decided  that  it  was  compe- 
tent for  the  plaintiff  to  prove,  by  parol  evidence,  and  the  bal- 
lot book,  that  a  patent  to  David  Hungerford  was  intended  for 
Daniel  Hungerford.  The  ground  of  that  decision  seems  to  be, 
that  "  the  omission  or  mistake  of  the  christian  name  of  the 
grantee,  rendered  th£  grant  void."  {Humble  v.  Glover,  Cro. 
Eliz.  328.)  And  that  patent  being  void,  it  was  competent  for 
the  legislature  in  that  case,  by  statute,  to  grant  the  same  land  to 
Daniel  Hungerford. 

This  case  is  distinguishable  from  that  above  cited,  in  two  fea- 
tures, 1.  The  alleged  mistake  here  is  in  the  surname,  and  not 
merely  in  the  christian  name  of  the  grantee ;  2.  The  state  has 
not,  in  this  case,  interfered  to  assert  its  right  by  a  new  legisla- 
tive grant  to  the  opposite  claimant, 
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I  think  the  old  remedy  of  summoning  the  patentee  before  a 
judicial  tribunal,  for  the  direct  and  express  purpose  of  showing 
cause  why  the  grant  should  not  be  vacated,  on  the  ground  of 
fraud  or  mistake,  is  .wisest  and  safest,  if  not  the  only  constitu- 
tional mode  of  vacating  such  a  grant.  But  whether  the  legis- 
lature can  dispense  with  all  the  forms  of  judicial  proceedings, 
and  arbitrarily,  upon  an  ex  parte  application,  defeat  a  patent 
by  a  legislative  act,  need  not  to  be  considered  in  this  case,  be- 
cause the  legislature  have  not  attempted  to  assert  the  right  of 
the  state  in  that  mode.  If,  however,  this  case  is  not  distinguish- 
able, in  its  essential  features,  from  the  case  of  Jackson  v.  Stanley, 
(10  Johns.  Rep.  133.)  1  repose  myself  with  entire  satisfaction  on 
the  unanimous  decision  of  this  court,  in  the  case  of  Jackson,  ex 
dem.  Mancius,  v.  Lawton,  (10  Johns.  Rep.  23.)  and  the  authori- 
ties there  cited.  In  that  case,  the  plaintiff  claimed  under  a  pa- 
tent to  George  Mancius,  for  lot  No.  128,  in  the  East  Cayuga  re- 
servation, dated  the  28th  of  October,  1811.  The  defendant, 
Lawton,  offered  to  give  in  evidence  a  patent  to  Stephen  Allen, 
for  the  same  lot,  bearing  date  the  5th  of  March,  1812,  and  also 
offered  to  prove  that  Allen  was  the  occupant  of  the  land,  ha- 
ving, by  law,  the  preemptive  right ;  that  he  had  paid  the  ap- 
praised value  of  the  land,  with  interest,  to  the  state ;  and  that 
the  first  patent  (to  Mancius)  was  issued  by  mistake,  which  evi- 
dence was  overruled  at  the  trial,  and  this  court  sanctioned  that 
decision.  Chief  Justice  Kent,  in  delivering  the  opinion  of  the 
court  in  that  case,  says,  "  The  patent  granted  to  the  lessors  of 
the  plaintiff  being  the  elder  patent,  is  the  highest  evidence  of 
title.  As  long  as  it  remains  in  force,  it  is  conclusive  as  against 
a  junior  patent."  "  Nor  can  the  court  take  notice  of  any  equit- 
able claim  upon  the  government  which  a  third  person  might 
have  had  in  respect  to  the  lands  in  question."  "  If  the  elder 
patent  was  issued  by  mistake,  or  upon  false  suggestions,  it  is 
voidable  only ;  and  unless  letters  patent  are  absolutely  void  on 
the  face  of  them,  or  the  issuing  them  was  without  authority,  or 
was  prohibited  by  statute,  they  can  only  be  avoided  in  a  regular 
course  of  pleading,  in  which  the  fraud,  irregularity,  or  mistake, 
is  directly  put  in  issue."  "  The  regular  tribunal  for  this  pur- 
pose, is  chancery,  founded  on  a  proceeding  by  scire  facias,  or 
l>y  bill  or  information.  It  would  be  against  precedent,  and  of 
dangerous  ronsr-nncne^?  to  titles.  fr>  permit  letters  patent  (which 
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are  solemn  grants  of  record)  to  be  impeached  collaterally,  by 
parol  proof,  in  this  action." 

The  rule  is  indisputable,  that  parol  evidence  cannot  be  re- 
ceived to  contradict  or  vary  a  written  instrument,  of  clear, 
certain,  and  unequivocal  import.  A  latent  ambiguity  may  be 
explained  by  parol  proof,  in  order  to  elucidate  and  explain 
■written  words  of  doubtful  sense  ;  as  if  a  grant  be  made  to  John 
Smith,  and  there  be  several  persons  of  that  name,  parol  evi- 
dence is  admissible,  to  explain  which  of  the  persons  bearing 
the  same  name  was  intended.  So,  parol  evidence  would  be 
admissible  to  prove,  that  George  Houseman  and  George  Hosmer 
are  the  same  person.  But  certainly  it  is  not  explaining  a  latent 
ambiguity,  to  prove  that  a  grant  to  George  Houseman,  a  real 
person,  was  intended  for  another  person  of  the  name  of  George 
Hosmer.  Such  an  extension  of  the  rule  would  destroy  the 
security  of  written  conveyances.  If  a  different  person  may 
be  substituted  by  parol  proof,  for  the  person  certainly  described 
as  grantee  in  a  deed,  there  is  no  other  essential  part  of  the  deed 
which  might  not  be  altered  in  the  same  way.  Such  a  relaxation 
in  the  established  rules  of  evidence,  would  defeat  the  spirit  and 
policy  of  the  statute  of  frauds,  which  requires  conveyances  of 
land  to  be  in  writing.  And  cut  bono  ?  It  is  not  contended 
that  this  patent  enures  to  the  benefit  of  George  Hosmer.  The 
defendant  is  confessedly  without  any  title  to  the  land  in  ques- 
tion. To  impeach  a  public  grant  of  record,  in  this  collateral 
manner,  operates  as  an  unfair  surprise  upon  the  patentee ;  it 
would  supersede  and  abolish  the  safe  and  easy  remedy  by  scire 
facias,  which  is  sanctioned  by  the  wisdom  and  experience  of 
ages,  and,  in  my  judgment,  it  would  be  a  dangerous  innova- 
tion. 

I  am,  therefore,  of  opinion,  that  the  plaintiff  is  entitled  to 
judgment. 


Iates,  J.  and  Van  Ness,  J.  were  of  the  same  opinion. 

Spencer,  J.  not  having  heard  the  argument  in  the  cause, 
;ave  no  opinion. 


Thompson,  Ch.  J.     The  defendant  is  in  possession  under  a 
tide  derived  from  George  Hosmer,  and  is  not,  therefore,  to  be 
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considered  as  standing  on  the  footing  of  a  mere  naked  occu-    a  lb  any, 
pant.    And  if  the  evidence  on  his  part  was  admissible,  it  would     Ja"  '8l5 
show,   conclusively,    not   only   that  George  Houseman,    who      jACKSon 
claims  to  be  the  patentee,  was  not  the  person  intended,  but       H^r 
that  George  Hosmer  was  the  real  patentee.     It  is  not  necessary 
to  establish  the  latter  branch  of  the  alternative  ;  for  the  de- 
fendant may  rest  his  defence  upon  showing  a  title  out  of  the 
lessor  of  the  plaintiff;  and  if  he  can  show  that  the  patent  was 
void,  or  that  the  person  who  claims  to  be  the  patentee  was  not 
the  person  intended,  it  will  be  sufficient. 

The  evidence  offe-ed  was  not  for  the  purpose  of  contradict- 
ing the  patent,  but  to  explain  a  latent  ambiguity,  and  identify  „ 
the  patentee.  It  is  admitted  that  the  premises  are  a  part  of  the 
land  set  apart  as  bounty  lands  for  the  two  regiments  belonging 
to  this  state ;  and  it  was  not  pretended,  in  the  argument,  that 
George  Houseman  came  within  this  description  of  persons. 
Had  the  patent  described  the  patentee,  as  a  soldier  in  Captain  • 
Wendell* s  company,  in  the  first  regiment,  it  would  have  been 
necessary  for  Houseman  to  have  proved  that  he  answered  that 
description,  although  it  would  have  been  extrinsic  evidence. 
And  when  the  patent  is  silent  as  to  description  of  the  patentee, 
I  can  see  no  objection  to  the  admission  of  extrinsic  evidence  to 
identify  the  patentee,  any  more  than  there  would  be  to  testi- 
mony to  identify  and  locate  the  land  granted.  This  is  not 
evidence  repugnant  to  or  contradicting  the  patent.  Nor  is  it, 
in  fact,  evidence  which  is  necessarily  to  make  void  the  patent, 
but  only  shows,  that  he  who  sets  himself  up  as  the  patentee  is 
an  impostor.  Can  it  be,  that  any  man  has  a  right  to  go  to  the 
secretary's  office,  and  if  he  can  find  a  patent  issued  to  a  person 
of  the  same  name  which  he  bears,  that  he  can  avail  himself  of 
such  patent,  and  that  his  identity  is  not  to  be  questioned  ?  It 
is  perfectly  immaterial  whether  the  opposition  to  his  claim  comes 
from  one  of  the  same  name  with  the  patentee,  or  from  any 
other  person  who  has  a  right  to  dispute  his  title ;  and  that  the 
defendant  in  ejectment  has  a  right  to  show  that  the  plaintiff  has 
no  title,  cannot  be  denied. 

Suppose  it  could  have  been  shown  that  George  Houseman, 
who  claims  the  benefit  of  this  patent,  was  a  British  soldier 
during  the  whole  revolutionary  war,  might  not  this  have  been 
done  I    That  may  be  said  to  be  an  extreme  case.     But  if  thf? 
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axbasy,    principle  be  sound  upon  which  the  testimony  offered  was  re- 
Jan.  1815.     jected,  it  would  apply  to  the  case  I  have  put.     For  it  would 
Jackson      be  nothing  more  than  inquiring  whether  the  lessor  of  the  plain- 
er,      tiff  was,  in  fact  and  in  truth,  the  patentee,  or  person  he  pre- 
tended to  be. 

From  the  best  consideration  which  I  have  been  able  to  give 
this  case,  I  cannot  take  it  out  of  the  principles  which  governed 
the  decision  in  Jackson  v.  Stanley,  (10  Johns.  Rep.  136".)  The 
defendant  there  claimed  title  under  David  Hungerford,  being 
the  name  of  the  patentee.  But  upon  the  trial  evidence  was 
admitted  to  show  that  it  was  not  David  Hungerford  who  was  in- 
tended as  the  patentee ;  and  the  competency  of  such  evidence 
was  sanctioned  by  the  opinion  of  the  whole  court.  Indeed, 
the  very  same  evidence,  to  wit,  the  balloting  book,  which  was 
decided  in  that  case  to  be  good  evidence,  has  been  here  re- 
jected. This  evidence  was  admitted  in  that  case  for  the  ex- 
press purpose  of  showing  that  the  patent  was  void,  because  there 
was  no  such  person  as  David  Hungerford,  who  was  entitled 
to  military  lands,  but  that  Daniel  Hungerford  was  the  person 
really  intended.  If  this  was  not  the  principle  which  governed 
that  case,  I  know  not  upon  what  ground  the  plaintiff  could 
recover.  If,  under  the  patent,  the  title  was  vested  in  David 
Hungerford,  it  was  not,  nor  could  be,  pretended  that  the 
legislature  could  devest  him  of  his  title,  and  give  it  to  Daniel 
Hungerford,  the  person  really  intended  as  the  patentee.  The 
patent  to  David  must  first  be  got  rid  of,  before  the  act  of  the 
legislature  could  take  effect,  and  so  it  was  considered  by  the 
court.  Notwithstanding  there  was  a  person  of  the  same  name 
with  the  patentee,  who  claimed  title  to  the  land,  the  court  said 
the  patent  was  void,  because  he  was  not  the  person  intended, 
and  that  it  was  competent  to  show  this  by  parol  evidence ;  and 
if  such  evidence  is  admissible,  that  which  was  offered  in  the 
case  now  before  us  was  conclusive  to  show  that  George  House- 
man was  not  the  person  intended  as  patentee.  We  must,  at  all 
events,  for  the  purposes  of  the  present  motion,  assume  that  the 
proof  would  have  established  that  fact. 

I  am  persuaded,  that  no  solid  distinction  can,  in  principle,  bo 
made  between  this  case  and  that  of  Jackson  v.  Stanley.  The 
great  question,  in  both  cases,  is  whether  parol  evidence  is  ad- 
missible to  show  that  the  perron  claiming  tn  be  the  patentee 
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was  not  the  person  intended.  If  there  be  any  substantial  dif- 
ference in  the  two  cases,  it  is  much  in  favour  of  the  defendant 
in  this  case;  because,  the  mistake  there  was  in  the  christian 
name,  and  it  was  admitted,  on  all  hands,  that  Daniel  Hunger- 
ford,  who  was  the  person  really  intended,  could  not  take  under 
that  patent.  But  in  the  present  case,  the  mistake  is  in  the  sur- 
name, and  it  may  well  be  questioned  whether  George  Hosmer 
may  not  hold  the  title  under  this  patent.  The  law  knows  only 
of  one  christian  name,  but  a  person  may  have  divers  surnames, 
and  it  would  have  been  competent  for  the  defendant  to  have 
shown  that  George  Hosmer  was  known  also  by  the  name  of 
George  Houseman.  (5  Johns.  Rep.  84.  Co.  Lit.  3.  a.  15 
Vin.  tit.  Misnomer,  C.  5,  6.  413.)  And  it  is  expressly  laid 
down  as  a  rule  on  this  subject,  that  in  grants  and  obligations 
the  mistake  of  the  surname  doth  not  vitiate,  because  there  is  no 
repugnancy  that  a  person  should  have  two  surnames.  It  is, 
however,  unnecessary  to  say  that  the  title  vested  in  George 
Hosmer;  it  is  sufficient  for  the  defendant  to  show  that  it  did  not 
vest  in  George  Houseman ;  and  that  the  testimony  offered,  to  es- 
tablish that  fact,  was  admissible,  is,  in  my  opinion,  settled  in  the 
case  of  Jackson  v.  Stanley.  I  am,  accordingly,  of  opinion  that 
e  new  trial  ought  to  be  granted. 


ALBANY, 

Jan.  1815. 


Judgment  for  the  plaintiff. 
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Leal 

w  *j«  Leal  against  Wigkam  and  Phelps. 

iThi'pnato°tne  THIS  was  an  action  of  debt,  brought  by  the  plaintiff,  on  a 
sheriff  for  the  bond,  dated  the  4th  of  September ,  1813,  given  to  him,  as  sheriff 
and  the  debtor  of  Delaware  county,  by  the  defendant,  for  the  gaol  liberties, 

escapee,  bnt  is  **>■:*  #  '  f  "» 

afterwards  re-  granted  to  If  igram,  who  was  in  custody,  at  the  suit  of  lat.  John 
tody',  aod  a  <§•  Scqffield.  The  defendant  pleaded  -non  est  factum,  with  notice 
Eew  sureties, i3  °f  non-damnificatus,  and  other  special  matter, 
fheriff  t0thishe  ^^e  cause  was  tried  at  the  Delaware  circuit,  in  June,  1814, 
does  'thVshe^  De^ore  Mr.  Justice  Spencer,  The  plaintiff  proved  the  bond, 
riff's  right  of  an(j  t{ie  escape  of  Wigram  from  the  limits  of  the  liberties  of  the 

action  at-' lost  *  ° 

the  surety  on   gaol. 

in  conseq..*ncc  The  defendant  offered  to  prove  that  on  the  5th  of  November, 
tw££$e.  1813>  Phelph  °ne  of  the  defendants,  delivered  to  the  sheriff's 
thTheCaPprivi-  deputy  a  notice,  directed  to  the  plaintiff,  requesting  him  to  re- 
lege  of  a  she-  take  Wigram  and  keep  him  in  close  custody,  as  he  wished  to  be 

riff  irom  arrest  "  r  *'. 

in  the  court  of  discharged  as  his  bail,  and  the  deputy  retook  Wigram  and 
the  rules''  ot  brought  him  again  within  the  liberties.  This  evidence  was  ob- 
personai  to  jected  to,  on  the  part  of  the  plaintiff,  but  the  objection  was 
bewaWedland  overruled.  It  did  not  appear  from  the  testimony  given  that 
it^sTdefence  tne  notice  nac*  ever  been  served  on  the  plaintiff,  or  that  he 

against  a  suit  Jjuew    ^y  thing  cf  it. 

brought    a  J  ° 

gainst  him  for      The  defendant  then  produced  in  evidence  a  new  bond  given 

an  escape,  will  x  " 

not  affect  his  by  Wigram  and  one  Isaac  Becker,  as  his  bail,  for  the  limits, 
against  a  sure  dated  the  6th  of  tNovcmber.  The  sheriff  was  not  present  when 
for°"thee  g°aoi  the  bond  was  executed,  nor  was  there  any  formal  surrender  of 
Wigram  by  the  defendant. 

It  appeared  that  a  writ  had  been  issued  out  of  the  Delaware 
court  of  common  pleas,  in  the  name  of  St.  John  #  Scojield, 
against  the  plaintiff,  which  was  a  common  capias,  in  trespass, 
without  any  ac  ctiam  clause,  directed  to  one  or  other  of  the 
coroners  of  the  county,  on  which  the  plaintiff  endorsed  his  ap- 
pearance, the  17th  of  September,  1813,  and  the  coroner  re- 
turned on  the  writ  cepi  corpus.  The  defendant  then  produced 
the  rules  of  the  court  of  common  pleas  of  Delaware,  by  which  it 
is  ordered  that  no  attorney,  northe  clerk,  sheriff,  nor  a  judge  of 
the  court,  should  be  arrested,  but  the  proceeding  should  be  by 
filing  a  bill  against  them,  unless  they  are  sued  with  others. 
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It  appeared  that  an  application  was  made  to  the  court  of    a  leant, 
common  pleas,  in  November  term,  to  discharge  the  sheriff  from  ^^J^J 
the  arrest  in  the  suit  against  him,  which  was  opposed  by  the        seal 
plaintiff's  attorney,  who  produced  a  written  agreement,  signed      WwhJa*. 
by  the  plaintiff*  by  which  he  waived  any  advantage  which  might 
be  taken  of  the  arrest  being  by  writ,  instead  of  a  bill  being 
filed  a^|inst  him,  according  to  the  rules  of  the  court,  and  the 
court  refused  the  application. 

Sherwood,  for  the  plaintiff,  contended  that  there  was  a  valid 
suit  commenced  against  the  sheriff;  for  though,  by  the  rules  of 
the  court  of  common  pleas,  he  was  privileged  from  arrest, 
yet  it  was  competent  to  him  to  waive  that  privilege. 

The  new  bond  could  not  take  away  the  right  of  action  for  a 
breach  of  the  first. 

Root,  contra,  insisted,  that  before  the  sheriff  could  be 
damnified,  every  thing  had  been  done  that  could  be  required ; 
the  debtor  was  surrendered  into  custody. 

As  the  sheriff  could  not  be  arrested,  he  had  a  good  defence 
against  that  action  ;  and  if  he  might  have  used  his  privilege  to 
defeat  the  action,  he  was  not  damnified.  If  he  thought  proper 
to  waive  his  ground  of  defence,  he  ought  to  take  the  conse- 
quences on  himself.  It  was  a  voluntary  abandonment  of  his 
right ;  and  he  ought  not,  therefore,  to  be  allowed  to  bring  an 
action  against  the  surety  on  the  bond  given  for  his  indemnity. 

Per  Curiam.  One  question  made  upon  the  argument  of  this 
case  was,  whether  an  action  could  be  maintained  by  the  sheriff 
upon  his  bond,  until  he  had  been  sued  for  the  escape,  and 
judgment  obtained  against  him.  This  objection  can  arise  only 
qn  the  supposition,  that  the  judgment  which  has  been  recovered 
against  the  sheriff  was  void,  which  we  do  not  think  was  the 
case.  If  that  judgment  had  been  obtained  by  fraud,  or  collu- 
sion with  the  sheriff,  or  if  he  had  waived  any  defence  which 
went  to  the  merits  of  the  action,  and  which  would  have  defeat- 
ed the  recovery  against  him,  it  might  have  been  a  good  objec- 
tion by  the  bail  ;  but  no  such  matter  was  waived.  The  right 
of  being  sued  by  bill,  instead  of  by  writ,  which  he  waived, 
was  a  mere  personal  privilege.  This  did  not  touch  the  merit& 
Vol.  XII.  M 
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of  the  cause,  nor  can  it  be  deemed  to  have  injured  any  other 
person.  All  the  evidence  given  in  relation  to  the  other  bond 
was  irrelevant.  The  escape  relied  on  was  proved  to  have  been 
made  before  the  second  bond  was  given,  and  the  recovery 
against  the  sheriff  was  fop  that  escape.  The  new  bond  was 
prospective,  and  could  not  release  the  surety  on  the  former  bond 
for  the  previous  escape  ;  and  the  plaintiff  is,  accordingly,  en- 
titled to  judgment  in  this  case,  to  indemnify  him  against  the 
recovery  for  that  escape. 


Judgment  for  the  plaintiff. 


Pierce  against  Crafts. 


Indebitatus  IN  ERROR  from  the  court  of  common  pleas  of  Otsego 
b^tliT'/wWer  county.  Crafts  brought  an  action  of  assumpsit  against  Pierce, 
ofkia  *iote*pan'  in  the  court  below.     The  declaration  was  on  the  counts,  for 

able  to  A.   b. 

©r&OTrer,orby  money  lent,  money  paid,  and  for  money  had  and  received  to 
a  note,  against  the  use  of  the  plaintiff.     The  defendant  pleaded  non  assumpsit. 

the  maker. 

At  the  trial,  in  support  of  his  declaration,  the  plaintiff  offered 
in  evidence  two  notes.  The  first  was  as  follows :  "  For  value 
received,  due  William  Douglass,  or  bearer,  fourteen  dollars 
and  fifty  cents,  Avith  interest,  payable  the  1st  March  next. 
Springfield,  8th  November,  1811.  James  Pierce."  The  second 
note  was  dated  December  26,  1811,  and  the  defendant  promised, 
for  value  received,  to  pay  William  Douglass,  or  bearer,  the 
sum  of  eighteen  dollars,  with  interest,  &c.  The  execution  of 
the  notes  by  the  defendant  below  was  admitted ;  but  his  counsel 
insisted  that  they  could  not,  without  further  evidence,  be  ad- 
mitted in  support  of  the  plaintiff's  declaration.  The  court 
below,  however,  overruled  the  objection,  and  directed  the 
jury,  that  the  notes  were  admissible  in  evidence  in  support  of 
the  plaintiff's  action,  and  the  jury  found  a  verdict  for  the  plain- 
tiff for  twenty-five  dollars  and  fifty-five  cents.  A  bill  of  ex- 
ceptions was  tendered  by  the  plaintiff's  counsel  to  the  opinion 
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of  the  court  of  C.  1*.,  on  which  a  writ  of  error  was  brought  to    Albany, 
this  court.  siX!^ 

Pierce 

Seeh/}  for  the  plaintiff  in  error.     Indebitatus  assumpsit  will       Crafts. 
not  lie  in  any  case,  except  where  debt  lies.*     Now,  debt  lies  \s%Jcd^case> 
only  between  the  immediate  parties  to  the  contract.     It  will  Hardra,<M5. 

.  r  l  La.  Kaym. 

not  lie  against  the  accepter 'of  a  bill  of  exchange  ;f  nor  by  an  69. 

i  i  \  i  i  •  ,    +  "  Selwyn's 

endorsee  against  the  maker  of  a  note  ;  nor  where  there  is  not  jv.  p.  469. 

some  privity  between  the  plaintiff  and  defendant.!  ichittym 

t     7i-  Ti      i         ,  ,  ,t-   m  Bilts< 26:{  265. 

In  li ■ay nam  v.  13cnd,§  where  a  note  was  payable  to  L.  T.  or  l  East,  98. 

bearer,  Lord  Elletiborough  held,  that  the  plaintiff  could  not  559.  '3 East,' 

recover  under  the  money  counts,  as  he  was  not  an  original  pi'm] Chltty,$ 

party  to  the  bill.  icnmctofl*. 

§  l  Camp.  N. 
P.  Rep.  175. 

Warner,  contra.  The  act||  concerning  promissory  notes,  ||  1  n.  r.  l. 
taken  from  the  English  statute  of  3  and  4  Anne,  c.  9.  s.  1.,  de-  c^ 
clares  that  all  notes  in  writing  made,  &c.  whereby  such  person 
shall  promise  to  pay  any  other  person,  &c.  his  or  their  order, 
or  unto  bearer,  any  sum  of  money  therein  expressed,  shall  be 
taken  to  be  due  and  payable  as  therein  expressed,  and  shall 
have  the  same  effect,  and  be  negotiated  in  like  manner,  as 
inland  bills  of  exchange,  according  to  the  custom  of  merchants; 
and  that  the  payees  or  endorsees  of  every  such  note,  &c.  shall 
and  may  maintain  their  action,  &c.  against  the  makers  and  en- 
dorsers of  the  same  respectively,  in  like  manner  as  in  cases  of 
inland  bills  of  exchange,  and  not  otherwise. 

A  note  is,  prima  facie,  evidence  of  money  lent  by  the  payee 
to  the  maker,  and,  consequently,  of  money  had  and  received 
by  the  maker  to  the  use  of  the  holder,  and  of  money  paid  by 
the  holder  to  the  use  of  the  maker.**     In  Grant  v.  Vaughan,f\  m  gayhyon 
Lord  Mansfield  says,  "  I  do  not  find  it  any  where  disputed,  ^>  ^  BU[. 
that  an   action  upon  an  indebitatus  assumpsit,  generally,  for  ^7- 
money  lent,  might  be  brought  on  a  note  payable  to  one,   or  1516- 
order. J |  Great  force  arises  from  the  act  of  parliament  of  3  and  ^2Ld. Rayn* 
4  Anne,  putting  notes  merely  on  the  footing  of  inland  bills  of  758-  9ao- 
exchange,  and  particularly  specifying  "  notes  payable  to  bearer." 
And  he  adds,  "  but  on  the  second  count,"  which  was   indebi- 
tatm  assumpsit  for  money  had  and  received  to  the  use  of  the 
plaintiff,  "  the  present  case  is  quite  clear,  beyond  all  dispute. 
For,  undoubtedly,  an   action   for  money  had  and   received  to 
the  plaintiff's  use,  may  be  brought  by  the  bona  fide  bearer  of 
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Albany,  a  note  payable  to  bearer.     There  is  no  case  to  the  contrary. 

J™^^*,  It   was  certainly  money  received  for  the  use  of  the  original 

Pierce  advancer  of  it ;  and  if  so,  it  is  for  the  use  of  the  person  who 

CrIfts.  h™  the  note,  as  bearer." 

174  "s^p  rep'       ^n  Matlock  v.  Harris*  this  doctrine  was  fully  recognised  by 

v.  Lewis,    lb.  Lord  Kem/on. 

182. 

It  is  true,  Lord  Holt  would  not  allow  an  action  of  indebitatus 
i  sJf°iii99'     ^tifotfxtit  °n  the  note,  and  he  was  pertinacious  on  this  head  ;f 
but  he  allowed  the  note  to  be  given  in  evidence  under  the 
general  count.     It  was,  no  doubt,  in  consequence  of  the  opi- 
nion of  Lord  Holt,  that  the  statute  of  3  and  4  Anne  was  passed. 
To  support  the  count  for  money  had  and   received,  it  is  not 
necessary,  in  all  cases,  to  give  positive  evidence  that  the  de- 
fendant has  received  money  belonging  to  the  plaintiff.     It  is 
enough  if  the  facts  proved  afford  a  fair  presumption  that  money 
%  Tutth  v.       has  been  received  to  the  use  of  the  plaintiff.  J 
Ry°h2  °  nS'      Ln  Dimsdale  v.  Lanchester^  Lord  Ellenborough  held,  that 
}  Tes}>3\  p.  an  action  for  money  had  and  received  by  the  endorsee  of  a  note 
Cases,2ou       against  the  maker,  was  maintainable;  that  a  person  who  puts 
his  name  to  a  promissory  note,  thereby  acknowledges  that  he 
has,  in  his  hands,  money  of  the  payee  of  the  note,  and  under- 
takes to  pay  it  to  whoever  is  legally  entitled   to  receive  it.     A 
note  payable  to  J.  S.  or  bearer,  is  payable  to  the  bearer.     J.  S. 
is  a  mere  cypher,  and  the  note  passes  by  delivery,  without  en- 
\\Bayityon      dorsement.     The  person  named   ceases  to  be  a  party  to  it;|| 
Mfoymm  an(*  notes  endorsed  in  blank  pass  by  delivery.     Possession  is, 
724. .9J3, 930.    jn  such  case    evidence  of  title.** 

**  Doug  611. 

683.   2  Dallas,       Want  of  privity  is  no  objection  to  an   action  of  indebitatus 

146.    Chilly  on  l  J  J 

Bids,  9o.  83.      assumpsit,  for  money  had  and  received.     There  are  numerous 
cases  in  which  the  action  has  been  maintained,  without  showing 
tt  l  Cranch's     a  privity  between  the  parties.ff 

Rep.  440.  443. 
aod  cases 

cited-  Secly,  in  reply.     The  case  of  Grant  v.  Vaughan  was  decided 

on  a  point  different  from  the  one  raised  in  the  case.  In  Tat  lock 
v.  Harris,  the  note  was  payable  to  a  fictitious  person,  and  the 
court  considered  it  as  equivalent  to  a  bill  payable  to  bearer. 

U  l  h.  Black.  In  the  case  of  Gibson  v.  Minct,*  decided  in  the  house  of  lords, 
all  the  cases  are  examined  and  reviewed,  and  so  far  as  they  are 
contrary  to  the  doctrine  for  which   we  contend,   are  over 
ruled.  \ 
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Platt,  J.  delivered  the  opinion  of  the  court. 

This  was  an  action  of  indebitatus  assumpsit  for  money  had 
and  received,  money  lent,  &c. ;  and  the  chief  question  is,  whe- 
ther the  promissory  notes  in  the  hands  of  the  plaintiff  below,  as 
bearer,  were  properly  admitted  in  evidence  under  such  a  count  ? 

It  is  clear,  that  as  well  before  as  since  the  statute  making 
notes  negotiable,  the  person  named  as  payee  might  give  such 
note  in  evidence,  under  the  general  counts  for  money  lent,  or 
money  had  and  received,  &c.  (Gierke  v.  Martin,  2  Lord  Raym. 
755.  Story  v.  Atkins,  2  Stra.  719.  Grant  v.  Vaughan,  3  Burr. 
1516.  Smith  v.  Smithy  2  Johns.  Rep.  235.  Arnold  v.  Crane, 
8  Johns.  Rep.  81.) 

The  statute  of  Anne  gave  an  additional  remedy,  but  did  not 
take  away  the  old  one. 

That  statute,  as  we  have  adopted  it,  enacts,  "  that  all  notes 
in  writing,  made  and  signed  by  any  person,  &c.  whereby  such 
person,  &c.  shall  promise  to  pay  to  any  other  person,  &c.  his 
or  their  order,  or  unto  bearer,  any  sum  of  money  therein 
mentioned,  shall,  by  virtue  thereof,  be  taken  and  construed  to 
be  due  and  payable  as  therein  expressed  ;  and  shall  have  the 
same  effect,  and  be  negotiable  in  like  manner,  as  inland  bills 
©f  exchange,"  &c. 

The  effect  of  this  statute  is  twofold  :  first,  in  making  a  pro- 
missory note  evidence,  per  se,  of  money  due  ;  so  that  it  may  be 
declargd  on  like  a  specialty ;  and,  secondly,  in  making  it  ne- 
gotiable. 

If,  as  all  agree,  such  a  note,  before  the  statute,  was  evidence 
of  money  due  from  the  maker  to  the  payee,  so  as  to  support  a 
count  for  money  had  and  received,  I  can  see  no  good  reason 
why  an  assignee,  by  endorsement  or  delivery,  ought  not  to 
have  the  same  remedy.  It  was  the  object  of  the  statute  to  place 
the  assignee  in  the  same  relation  to  the  maker,  as  the  payee 
stood  in  before  ;  and  the  legal  operation  of  the  transfer  is,  that 
the  money  which,  by  virtue  of  the  note,  was  due  to  the  payee 
from  the  maker,  is  now  due  from  the  maker  to  the  assignee. 

These  notes  were  payable  "  to  ll'Miam  Douglass,  or  bearer," 
like  the  form  used  in  bank  notes.  "  Bearer  is  descriptio  pcr- 
sonu  of  the  real  payee.  It  may  be  that  William  Douglass  had 
no  knowledge  of  the  note,  or  is  a  fictitious  person.  The  note, 
however,  is  transferable  by  delivery  merely,  and  possession  was 
evidence  of  property  in  the  plaintiff  below,  prima  facie. 
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It  is  objected  by  the  counsel  for  the  defendant,  that  here  is 
no  privity  of  contract  between  these  parties  ;  and  several  au- 
thorities were  cited  to  show  that  indebitatus  assumpsit  will  not 
lie,  except  between  privies. 

To  this  objection  there  are  two  answers :  first,  there  is  a  legal 
privity  of  contract  between  the  maker  of  a  negotiable  note  and 
the  assignee  or  bearer  in  this  case.  It  is  a  contract  to  pay  the 
money  to  whoever  may  become  entitled  to  it  by  transfer,  as 
bearer ;  and  such  privity  commences  as  soon  as  the  bearer  be- 
comes so  entitled.  Secondly,  it  is  not  true  that  the  action  for 
money  had  and  received  can  only  be  grounded  on  privity  of 
contract.  It  lies  against  the  finder  of  money  lost.  It  is  the 
proper  action  to  recover  money  obtained  by  fraud  or  deceit. 
If  a  man,  without  my  authority,  receive  money  due  to  me,  I 
may  recover  it  of  him  in  this  form  of  action ;  and  certainly,  in 
these  cases,  there  is  no  privity  of  contract. 

Another  objection  is,  that  this  general  form  of  action  subjects 
the  defendant  to  unfair  surprise.  This  objection  is  too  large. 
It  would  apply  with  equal  force  to  all  the  cases  above  stated, 
and  to  many  others  in  which  this  action  is  confessedly  appro- 
priate. And  besides,  the  defendant  may  always  protect  himself 
against  surprise,  by  demanding  a  bill  of  particulars.  (Tidd's 
Prac.  534.) 

In  the  case  of  Waynam  v.  Bend,  (1  Campb.  N.  P.  175.)  pre- 
cisely like  the  present  case,  Lord  Ellenborougk  decided  tfcat  the 
right  of  giving  a  promissory  note  in  evidence  under  the  gene- 
ral money  counts,  is  confined  to  the  original  party  to  whom  it 
was  made  payable.  But  this  was  a  nisi  prius  opinion;  and  as 
the  plaintiff*  in  that  case  recovered  on  another  count,  as  en- 
dorsee of  the  same  note,  it  never  became  material  to  revise  that 
decision. 

That  opinion  of  Lord  Ellenborougk  contradicts  the  decisions 
of  several  of  his  illustrious  predecessors. 

In  the  case  of  Tatlock  v.  Harris,  (3  D.  8r  E.  174.)  it  was  de- 
cided that  an  endorsee  of  a  bill  of  exchange  may  recover 
against  the  accepter,  under  a  count  for  money  had  and  re- 
ceived, and  Lord  Keni/on  there  says,  "  In  making  this  decision, 
we  do  not  mean  to  infringe  a  rule  of  law,  which  is  very  pro- 
perly settled,  that  a  chose  in  action  cannot  be  transferred ;  but 
we  consider  it  as  an  agreement  between  all  the  parties  to  ap- 
1 


OF  THE  STATE  OF  NEW-YORK. 


95 


propriate  so  much  property  to  be  carried  to  the  account  of  the 
holder  of  the  bill-*' 

In  the  case  of  Grant  v.  Vaughan,  (3  Burr,  1516.)  it  was  de- 
cided that  indebitatus  assumpsit  for  money  had  and  received, 
was  a  proper  action  to  recover  the  value  of  a  bill  of  exchange, 
by  the  bearer  against  the  drawer;  and  Lord  Mansfield  there  says, 
"  Undoubtedly,  an  action  for  money  had  and  received  to  the 
plaintiff's  use,  may  be  brought  by  the  bona  fide  bearer  of  a 
note,  made  payable  to  bearer.  There  is  no  case  to  the  con- 
trary." The  case  of  Crugcr  v.  Armstrong  and  another,  (3  Johns. 
Cases,  5.)  supports  the  same  doctrine. 

Another  exception  to  the  record  in  this  case  is,  that  the  judg- 
ment purports  to  be  rendered  upon  a  verdict  for  27  dollars  and 
55  cents,  whereas  it  appears  by  the  bill  of  exceptions  that  the 
verdict  was  for  25  dollars  and  55  cents  only. 

To  this  I  think  it  a  sufficient  answer,  that  it  is  not  strictly  the 
office  of  a  bill  of  exceptions  to  ascertain  the  amount  of  the 
verdict.  The  clerk  received  and  enrolled  the  verdict  under 
the  direction  of  the  court,  and  we  must  presume  the  record  to 
be  made  up  according  to  the  official  entry  of  the  clerk,  which 
is  the  best  evidence  in  the  case. 

The  court  are  of  opinion  that  the  judgment  below  ought,  to 
be  affirmed. 

Judgment  affirmed. 
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Jackson 

B   v-  Jackson,  ex  dem.  Wickham,  against  Belknap. 

Where  by  the      THIS  was  an  action  of  ejectment  for  land  in  the  to'wn  of 

£fe!hgSed  Lumbcrland,  in  the  county  of  Sullivan,  tried  before  Mr.  Justice 

fhe^nrveyS'  Y<ltes>  at  tne  Sullivan  circuit,  in  September,  1814,  when  a  ver- 

fithWd  Wto  fnct  vvas  ta^en  lor  tne  plaintiff,  subject  to  the  opinion  of  the 

■ell  s'ich  lands  court,  on  the  following-  case : 

of  W.     as    C.  ° 

*hrUldto  dhaCv°e  ^^e  plamt'ft  Save  *n  evidence  an  act  of  the  legislature,  en- 
become  forfeit-  titled  "  an  act  to  authorize  the  treasurer  of  this  state  to  pay  to 

ed   hy  '.he  at-  r    •* 

taiBderof  w ,  sundry  persons  the  several  sums  of  money  therein  mentioned," 

under  the   act  *   ~  ,       ,  .  "  -     '■  :.-J  , 

of  Octnbcr,  passed  the  6th  ot  April,  \  ( 92.  This  act,  after  reciting  that 
the*  moneys  a-  William  Cockburn,  pursuant  to  the  act  of  the  9th  of  March, 
tccIj5  saie°mto  k>"30,  had  his  accounts  and  demands  against  John  Weatherhead, 
&ce  tro»tUreo'f  whose  estate,  by  his  attainder,  had  been  forfeited  to  the  people 
which    the      0f  ^[s  state,  liquidated  and  certified;  but  that  all  the  moneys 

treasurer    was  '        1  '  •> 

to  pay  the  de   arising  from  the  estate  which  had  come  into  the  hands  of  the 

mand  of  C.  a-  ° 

gainst  w.  and  treasurer  had   been  paid  out  to  other  creditors,  &c.  enacted 

the     surveyor  Jr 

general  sold  ail  « that  if  the  said  William  Cockburn  shall  discover  any  estate, 
win  a  certain  forfeited  by  the  attainder  of  the  said  John  Weatherhead,  to  the 
1°!  0action  of  surveyor  general,  and  not  before  disposed  of,  it  shall  and  may 
*??"&!£?  be  lawful  for  the  surveyor  general  to  sell  the  lands  so  dis- 
ing  under  the  covered  at  public  vendue,  to  give  a  conveyance  of  the  same 
surveyor    ge  |-0  tne  purchaser  or  purchasers  thereof,  without  warranty,  and 

neral,    it   was  r  ...  ,        .        .  ,  , 

held  that  the  to  pay  the  moneys  arising  trom  such  sales  into  the  treasury,  and 
stature,'  and  the  treasurer  shall,  out  of  such  moneys,  pay  the  demands  of  the 
wrvlyw-  gene?  said  William  Cockburn,"  &c. 

ml  /«de"  eS  The  plaintiff  also  gave  in  evidence  a  deed  from  Simeon  De- 
Efficient  tUto  "?'^>  tne  surveyor  general,  to  the  lessor  of  the  plaintiff,  for  lot 
enable    the     -vf      4    -m  t^e  geventh  division  of  the  Minisink  patent,  the  pre- 

plaintiff  to  re-  , 

cover.  mises  in  question,  of  a  moiety  of  which  the  defendant  was  in 

possession.     This  deed  was  dated  the  22d  of  February,  1810. 

The  plaintiff  next  gave  in  evidence  the  will  of  Catharine 
Dodge,  of  the  city  of  New-York,  dated  the  6th  of  October, 
1774,  by  which  she  devised  to  John  Weatherhead  a  lot  of 
ground  in  the  said  city,  and,  also,  her  messuages,  lands,  tene- 
ments, and  hereditaments,  situate,  &c.  in  the  Mi nisi nk  patent, 
whice  were  purchased  by  her  grandfather,  Cornelius  Dodge,  of 
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John  Cholwell,  and  it  was  admitted,  that  on  the  division  of  the    albany, 
Minisink  patent,  the  lot  in  question  fell  to  John  Cholwell,  one 
of  the  original  patentees. 

The  premises  were  vacant  until  about  the  year  1792  or  1793, 
Avhen  one  Burton  entered  and  built  a  log  house  and  a  saw  mill, 
but  without  pretending  to  claim  any  title  to  the  land.  After 
being  in  possession  some  time,  he  leased  his  improvements  to 
two  persons,  who  remained  in  possession,  as  his  tenants,  for  se- 
veral years,  and  then  abandoned  the  lot.  The  premises  re- 
mained vacant  three  or  four  years,  when  Burton  again  entered, 
with  his  son-in-law,  Huickman,  and  took  possession  of  his 
former  improvement ;  but  neither  Burton  nor  Huichnan  ever 
claimed  any  thing  more  than  the  mere  naked  possession  of  the 
land. 

In  1807  Burton  sold  his  possession  to  Allison  Buckbec,  who 
transferred  it  to  the  lessor  of  the  plaintiff. 

About  three  years  before  the  trial,  Huichnan  sold  his  posses- 
sion to  the  defendant- 
After  the  lessor  had  obtained  the  deed  from  the  surveyor- 
general,  Huickman  said  he  thought  the  lessor  had  treated  him 
ill,  in  refusing  to  admit  him  as  a  partner  in  the  purchase  of  the 
lot,  according  to  the  promise  which,  he  alleged,  the  lessor  had 
made  to  him. 

The  case  was  argued  by  J.  Duer  and  Sudani,  for  the  plaintiff, 
and  by  P.  Buggies  and  S.  Jones,  jun.  for  the  defendant. 

Per  Cur.iA:,r.  The  lessor  of  the  plaintiff  claims  title  to  the 
premises  in  question  under  a  deed  from  the  surveyor-general, 
bearing  date  the  twenty-second  day  of  February,  1810,  and 
which  was  given  under,  and  pursuant  to,  the  provisions  of  an 
act  of  the  legislature  of  the  sixth  of  April,  1792,  which,  after 
reciting  a  claim  which  William  Cockburn  had  against  John 
Weatherhead,  authorized  the  surveyor-general  to  sell  such  lands 
of  Weatherhead  as  Cockburn  should  discover  to  have  become 
forfeited  by  the  attainder  of  Weatherhead,  and  which  should 
not  have  been  before  discovered.  This  act,  and  the  deed  from 
the  surveyor-general,  were,  prima  facie,  enough  to  entitle  the 
plaintiff  to  recover ;  and  nothing  was  shown  on  the  part  of  the 
defendant,  in  any  manner,  to  rebut  this  evidence  of  title.     The 
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surveyor-general  was  a  public  officer,  executing  a  special  trust 
reposed  in  him  by  the  act  referred  to.  He  was  only  authorized 
to  sell  such  lands  as  Cockburn  should  discover  to  him,  to  have 
become  forfeited  by  the  attainder  of  Weatherhead.  It  is  to  be 
presumed,  therefore,  that  due  inquiry  was  made  by  him, 
whether  the  premises  in  question  were  such  lands ;  and  although 
this  inquiry  was  ex  parte,  it  was  made  under  the  authority  of 
the  statute,  and  the  title  given  in  pursuance  thereof  is*  to  be 
received,  in  the  first  instance,  as  given  conformably  to  the 
requisites  of  the  act.  Neither  the  possession  taken  by  Burton 
in  the  year  1792,  or  by  him  and  Huichnan  in  the  year  1302, 
were  under  claim  or  pretence  of  title.  They  were  mere  naked 
possessions,  and  must  be  deemed  to  have  been  held  subservient 
to  the  title  of  the  real  owner ;  and  whatever  right  Burton  had 
was  purchased  by  the  lessor  of  the  plaintiff  in  the  year  1 807. 
The  only  claim  set  up  by  the  defendant,  is  the  possession  pur- 
chased of  Huichnan,  about  three  years  before  the  trial.  After 
the  lessor  of  the  plaintiff  had  obtained  his  deed  from  the  sur- 
veyor-general, Huichnan  complained  that  he  had  treated  him 
ill,  in  not  admitting  him  a  partner  in  the  purchase,  according  to 
his  promise.  This  amounted  to  a  recognition  of  the  plaintiff's 
title.  The  time  is  not  stated,  with  precision,  when  these  com- 
plaints or  confessions  were  made  ;  but  it  must  be  presumed  it 
was  before  Huichnan  sold  to  the  defendant.  No  objection  was 
made  to  the  evidence  ;  and  if  the  confessions  were  made  after 
he  had  parted  with  his  interest,  Avhatever  it  was,  the  testimony 
would  have  been  inadmissible.  The  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 
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Walsh  and  GallaghaR  against  Ditrkin  and  others. 
THIS  was  an  action  of  assumpsit.     The  declaration  contain-    T1,at  another 

.....  action  between 

ed,  beside  the  usual  money  counts,  a  special  count  for  work  the  same  par- 
and-  labour,  and  services  done  as  agents  of  the  defendants,  &c.  same  cause,  is 
The  defendants  pleaded,  in  abatement,  another  action  brought  cTrcuk^omtof 
by  the  plaintiffs  against  the  defendants,  pending  in  the  court  of  l£e  Firjn^ 
'  the  United  States  for  the  fifth  circuit  and  Virginia  district,  beheaded"?,! 
upon  the  same  promises  and  undertakings  as  are  set  forth  in  the  ab.atfn>«r>tofa 

1  r  o  ■  glllt  ln  a  court 

declaration  in  this  suit.     To  this  plea  there  was  a  demurrer,  and  of  this  state, 
joinder  in  demurrer. 

P.  W.  Radcliff,  in  support  of  the  demurrer. 
-    In  the  case  of  Bo/me  <£•  Seymour  v.  Jot/,*  this  court  decided  *9j0kns.Rep. 
that  the  pendency  of  a  suit  in  a  foreign  court,  or  a  court  of  221" 
another  state,  between  the  same  parties,  for  the  same  cause  of 
action,  was  no  stay  or  bar  to  a  suit  in  the  courts  of  this  state. 
Debt  does  not  lie  on  a  judgment  in  the  court  of  another  state. 
Such  judgment  is  merely  prima  facie  evidence.     So  that,  not- 
withstanding the  judgment  in  a  foreign  court,  the  party  may  be 
sued  here.     It  may  be  a  question,  whether  this  matter  should 
be  pleaded  in  bar  or  in  abatement. 

Antkon,  contra.  Another  action  pending  for  the  same  cause 
may  be  pleaded  in  abatement.f  , 

The  case  of  Imlay  v.  Ellesfen.l  in  the  court  of  K.  B.  in  Abat  <H-)  2<- 

Bac.  Ab.  AbaU 

England,  is  directly  contrary  to  the  decision  of  this  court  in  (M.) 
Bonne  A'  Seymour  v.  Joy. 

The  rule  as  to  foreign  courts  or  foreign  states  is  not  appli- 
cable in  this  case.  The  government  of  the  United  States 
extends  over  the  whole  country,  and  embraces  the  whole- 
people.  It  cannot,  as  to  any  particular  state,  be  regarded  as  a 
foreign  government ;  nor  are  its  courts  foreign  tribunals. 

Radcliff  in  reply.  The  case  of  Imlay  v.  Ellesfen,  arose  on 
a  motion  to  discharge  the  defendant  on  common  bail,  a  matter 
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wholly  in  the  discretion  of  the  court.   Here  there  is  a  demurrer 
to  the  plea,  which  goes  to  the  right  of  action. 

Any  of  the  courts  of  the  United  States  out  of  the  state  of 
New-York,  are,  as  it  respects  the  courts  of  this  state,  foreign. 
Why  are  the  courts  in  Ireland  and  Scotland  regarded  as  foreign  ? 
It  is  not  because  they  are  transmarine,  but  because  they  are 
out  of  the  jurisdiction  of  England.  There  is  no  relation  be- 
tween the  jurisdiction  of  any  court  in  this  state  and  the  circuit 
court  of  the  United  States  in  the  Virginia  district.  They  are 
totally  distinct  and  independent  tribunals,  in  distinct  and  inde- 
pendent jurisdictions.  That  court  is  bound  to  conform  to  the 
laws  of  the  United  States  and  of  Virginia,  not  to  the  laws  of 
New- York. 


Yates,  J.  delivered  the  opinion  of  the  court.  To  say  that 
the  proceedings  of  a  court  under  the  government  of  the  United 
States  could,  in  any  respect,  be  received  and  treated  like  those 
of  a  foreign  tribunal,  by  a  court  of  one  of  these  states,  would 
seem  to  involve  an  absurdity.  The  present,  however,  is  such 
a  case,  and,  at  the  same  time,  it  is  perfectly  reasonable  that  ju- 
risdiction should  be  retained,  to  avoid  the  embarrassments 
which  would  inevitably  ensue,  if  proceedings  in  the  circuit 
court  of  the  United  States  could  arrest  the  progress  of  a  suit 
broug'ht  in  this  court. 

From  the  peculiar  organization  of  the  government  of  the 
United  States,  composed  of  several  independent  sovereignties, 
associated  for  purposes  specified  in  the  general  compact,  it  is 
not  at  all  surprising  that  in  exercising  concurrent  powers,  quea- 
tions  should  be  presented  perfectly  new,  and,  of  course,  not  sus- 
ceptible of  elucidation  by  cases  in  the  books,  exactly  analo- 
gous. 

For  a  correct  decision  of  those  questions,  therefore,  princi- 
ples in  some  measure  applicable  to  each  particular  case  must  be 
resorted  to. 

The  rule  in  the  English  courts  is,  that  the  pendency  of  a 
suit  in  a  foreign  court,  by  the  same  plaintiff  against  the  same 
defendant,  for  the  same  cause  of  action,  is  no  stay  or  bar  to  a 
suit  instituted  in  one  of  their  courts.  It  is  the  deGnitive  judg- 
ment on  the  merits  only  which  is  by  them  considered  conclu- 
sive, and  we  have  frequently  declared  so  as  to  suits  instituted  in 
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the  courts  of  our  sister  states.     The  reasons  assigned  by  this    albany, 
court,  in  the  case  of  Bownc  &  Seymour  v.  Joy,  (9  Johns.  Rep.     Jaa-  ,815- 
22 1 .)  appear  to  me  to  be  perfectly  satisfactory.  Those  reasons  are,       w  Al«h 
that  the  judgment,  at  least,  if  not  a  recovery  in  one  suit,  might       rjun^iw. 
be  pleaded  puis  darrein  continuance  to  the  other  suit,  and  if  the 
two  suits  should  even  proceed,  pari  passu,  to  judgment  and  ex- 
ecution, a  satisfaction  of  either  judgment  might  be  shown  upon 
audita  querela,  or  otherwise,  in  discharge  of  the  other. 

This  court  has  no  greater  connexion  or  interference  with  the 
court  of  the  United  States  for  the  fifth  circuit  and  Virginia 
district,  than  it  has  with  any  of  the  other  state  courts.  The 
same  principles,  consequently,  are  applicable,  and  may  be  urged 
with  equal  propriety,  in  favour  of  retaining  jurisdiction  here. 
They  are  tribunals,  in  this  respect,  as  independent  of  each 
other  as  they  are  of  foreign  courts. 

The  case  of  Imlay  v.  E  lief  sin,  (2  East,  453.)  relied  on  by 
the  defendant's  counsel,  does  not  interfere  with  this  doctrine, 
nor  is  it  applicable  to  the  present  case.  That  was  an  applica- 
tion to  the  discretion  of  the  court ;  the  defendant,  by  leave  of 
a  judge  at  his  chambers,  was  holden  to  special  bail  on  an  affida- 
vit made,  and  in  support  of  a  rule  to  discharge  the  defendant  on 
common  bail,  a  counter  affidavit  was  received  to  show  that  he 
had  before  been  holden  to  bail  in  Norway.  The  rule  was  re- 
fused, and  Lord  Ellenbo rough,  in  giving  the  opinion  of  the 
court,  says,  "  The  question  here  is,  whether  we  have  presented 
to  us,,  with  sufficient  distinctness,  that  the  defendant  stands  in 
the  situation  of  having  been  holden  to  bail  in  Norway,  so  that 
the  plaintiff  has  the  same  security  for  his  demand,  and  might 
have  all  the  benefit  of  prosecuting  his  suit  there,  which  he  has 
here."  The  court  of  K.  B.  not  knowing  what  the  laws  of  Nor- 
way were,  in  that  respect,  did  not  feel  themselves  warranted  to 
take  from  the  plaintiff  the  benefit  he  was  entitled  to  from  their 
laws. 

There  is  a  manifest  distinction  between  an  application  to  be 
discharged  on  common  bail,  which  (if  granted)  would  not  ar- 
rest further  proceedings  in  the  cause,  or  a  plea  like  the  present, 
going  to  destroy  the  remedy  in  this  court  altogether,  or,  at  least, 
during  the  pendency  of  another  action  in  a  foreign  court.  The 
former  is  a  decision  resting  in  the  discretion  of  the  court,  who 
might,  with  propriety,  advert  to  equitable  circumstances  in  their 
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determination*  But  a  question,  like  the  present,  not  resting  in 
discretion,  and  involving  the  jurisdiction  of  the  court,  the  law- 
appears  to  me  to  be  too  explicit  to  be  misunderstood.  Nor  can 
I  perceive  that  the  principles  laid  down  by  Lord  Ellenbo rough, 
on  a  motion  for  a  discharge  on  common  bail,  are  at  all  appli- 
cable. The  plea,  in  this  instance,  is  bad,  and  there  must  be 
judgment  of  respondeat  ouster. 


Merritt  and  Merritt  against  Ceason. 


A  memoran- 
dum of  a  con- 
tract   for    the 
purchase    of 
rye.  written  by 
the  broker  em- 
ployed to  make 
the    purchase, 
with     a    lead 
pencil,    in    hi3 
book,     in    the 
presence  of  the 
vendor,      the 
names   of  the 
vendor      and 
vendee,    and 
the  terms    of 
the    purchase, 
being    in    the 
body    of    the 
memorandum, 
but    not    sub- 
scribed  by  the 
parties;  it  was 
held    to   be    a 
sufficient     me- 
morandum   in 
writing  within 
the    statute  of 
frauds.     (Sess. 
10.  c.  44.  s.  15.) 
The  authori- 
ty of  the  agent 
need  not  be  iu 
writing.      A 
broker    is    the 
agent  of  botti 
parties ;      and 
the   neglect  of 
the    agent    to 
give  a  copy  of 
the   memoran- 
dum of   the 
contract  to  the 
vendee      will 
not  affect   the 
rights    of    the 


THIS  was  an  action  of  assumpsit,   tried    at  the  New-York 
sittings,  in  April  last,  before  Mr.  Justice  Yates. 

John  Townsend,  a  witness  for  the  plaintiffs,  testified  that  he 
was  a  broker,  and  was  employed  by  the  defendant  to  purchase 
rye.  On  the  18th  of  February,  1812,  he  applied  to  Isaac 
Wright  8r  Son,  the  agents  of  the  plaintiffs,  in  New- York,  and 
agreed  to  purchase  of  them  10,000  bushels  of  rye,  at  one  dollar 
per  bushel,  and  they  authorized  him  to  sell  the  same  to  the 
defendant,  on  the  terms  agreed  on ;  the  witness  informed  the 
defendant  of  the  terms  of  sale,  and  was  directed  by  him  to  make 
the  purchase  accordingly.  The  witness  then  went  to  Wright 
#  Son,  and  closed  the  bargain  with  them,  as  agents  of  the  plain- 
tiffs, and  in  their  presence  wrote  in  his  memorandum-book,  with 
a  lead-pencil,  as  follows:  "  February  1 8th,  bought  of  Daniel  fy 
Isaac  Merritt,  (the  plaintiffs,)  by  Isaac  Wright  Sr  Son,  1 0,000 
bushels  of  good  merchantable  rye,  at  one  dollar  per  bushel, 
deliverable  in  the  last  ten  or  twelve  days  of  April  next,  along 
side  any  vessel  or  wharf  the  purchaser  may  direct,  for  Isaac 
Clason,  of  New-York,  payable  on  delivery."  All  the  other 
memoranda  in  the  same  book  were  written  with  a  lead  pencil. 
Soon  after  the  purchase  was  thus  completed,  the  witness  in- 
formed the  defendant  of  it,  but  did  not  give  him  a  copy  of  the 
memorandum. 

The  plaintiff  repeatedly  tendered  the  rye  to  the  defendant, 


vendor. 
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according  to  the  terms  of  the  agreement,  particularly  on  the    albany, 
14th  and  30th  days  of  April,  and  the  defendant  refused  to  ac-  ^V^L 
cept  any  pay  for  it.     On  the  1st  of  Mai/,  the  plaintiffs  addressed      Mermtt 
a  letter  to  the  defendant,  giving  him  notice,  that  unles  she  receiv-      cluo*. 
ed  and  paid  them  for  the  rye,  according  to  the  contract,  they 
should,  on  Tuesday,  (the  4th  of  Mat/,)  at  noon,  cause  the  same 
to  be  sold  at  public  auction,  at  the   Tontine  coffee-house,  and 
hold  him  accountable  for  the   deficiency,  if  it  should  sell  for 
less  than  the  price  mentioned  in  the  contract,  and  the  expenses. 
The.  defendant  continuing  to  refuse  to  receive  the  rye,  or  to 
pay  for  it,  it  was,  according  to  the  notice,  sold  at  public  auc- 
tion, and  the  present  suit  was  brought  to  recover  the  difference 
between  the  net  proceeds  of  such  sale  and  the  contract  price. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  court  on  a  case  containing  the  facts  above  stated,  and 
which  either  party  was  to  be  at  liberty  to  turn  into  a  special 
verdict. 


Wells,  for  the  plaintiffs.  The  points  in  this  cause  have  been 
repeatedly  discussed  and  settled.  Townsend,  the  broker,  acted 
as  the  agent  of  both  parties ;  as  such  agent  he  was  conipetent 
to  make  a  contract  obligatory  on  both.  It  is  distinctly  stated 
that  he  was  an  agent  for  both  parties ;  besides,  he  was  a  broker, 
and,  as  such,  is  the  agent  of  both. 

To  make  the  contract  valid,  within  the  statute  of  frauds,* 
it  is  not  necessary  that  the  writing  should  be  actually  signed  by 
the  party  or  his  agent.  Signing  does  not,  ex  vi  termini,  mean 
that  the  name  of  the  party  should  be  subscribed.  It  is  enough 
if  the  contract  be  in  writing,  and  authenticated  by  him.  The 
name  may  be  at  the  top,  or  in  any  part  of  the  contract  or 
instrument.f  In  Wright  v.  Darmah,%  the  distinction  is  made 
between  a  memorandum  made  by  one  of  the  parties,  and  as- 
sented to  by  the  other,  and  a  memorandum  made  by  a  third 
person.  The  written  memorandum,  in  this  case,  contained 
every  thing  that  was  necessary  to  show  the  contract  between 
the  parties.  No  parol  evidence  was  requisite,  to  explain  their 
intention,  or  the  terms  of  the  agreement.  This  is  the  true  test 
of  the  validity  of  a  contract,  under  the  statute  of  frauds.  The 
authority  of  the  agent  need  not  be  in  writing.  § 
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ALBAsr,  Baldwin,  contra.  How  a  person  can  be  the  agent  of  both 
parties,  is  not  easy  to  comprehend.  An  auctioneer  is  no  further 
the  agent  of  the  purchaser  than  to  put  down  his  bid.  A  broker, 
if  he  is  agent  for  the  vendor,  is  bound  to  sell  for  the  highest 
price;  if  he  is  agent  for  the  buyer,  it  is  his  duty  to  purchase  at 
the  lowest  price  that  can  be  obtained.  He  is,  in  such  case, 
acting  in  two  distinct  characters,  having  distinct  duties  to  "per- 
form, in  direct  opposition  to  each  other.  The  English  courts 
have  proceeded  on  erroneous  principles,  in  regard  to  this  sub- 
ject. 

Again,  as  to  bought  and  sold  notes,  as  they  are  called,  the 
mere  memorandum  in  the  broker's  book  is  not  enough.  He 
must  give  a  copy  of  the  note  to  the  buyer,  and  another  to  the 
seller.  Besides,  the  place  of  delivery  is  not  mentioned  in  the 
contract. 
* l  Tin.  k Pull.  In  Champion  v.  Plume r,*  it  was  held,  that  a  memorandum 
signed  by  the  seller  only  was  not  sufficient.  The  plaintiffs,  in 
this  case,  were  not  bound,  and  if  they  were  not,  neither  can 
the  defendant  be  bound. 
f  15  East,  103.  In  Cooper  v.  Smith,f  there  was  no  signature  of  either  partyf 
and  the  court  held,  that  the  reading  over  the  memorandum  to 
the  purchaser,  and  his  assenting  to  it,  was  not  sufficient  to  bind 
him. 

Again,  the  memorandum,  in  this  case,  was  written  with  a 
lead  pencil.  Is  this  such  a  writing  as  was  intended  by  the 
statute  of  frauds  1  If  it  is,  then  a  writing  on  a  slate,  or  with 
chalk,  on  a  door  or  wall,  would  be  a  good  memorandum  within 
the  statute.  It  may  be  completely  effaced,  in  a  moment,  with 
a  piece  of  India  rubber,  and  another  contract  written  in  its 
place  without  the  possibility  of  detecting  the  fraud.  This 
would  not  be  the  case  if  it  were  written  with  ink.  Such  a  wri- 
ting, in  pencil,  cannot  satisfy  the  object  of  this  statute.  It  is 
rio  better  than  tracing  characters  in  the  sand. 

It  is  said  that  the  signature  of  the  party  is  not  requisite.  But 
where  are  the  cases  in  which  such  a  doctrine  is  to  be  found  ' 
In  the  cases  relative  to  wills,  the  devise  was  written  by  the  tes- 
tator, though  not  subscribed  by  him.  If  an  instrument  or 
memorandum  is  not  written  by  a  party,  its  not  being  signed  or 
subscribed  by  him,  is  evidence  that  he  does  not  intend  it  to  be 
regarded  as  his  contract.     It  would  be  extremely  injurious  to 
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give  authority  to  brokers  to  bind  parties,  by  such  loose  memo- 
randa of  a  contract. 

Merritt 

D.  B.  Ogdcn,  on  the  same  side.     I  do  not  deny,  that,  accord-      ClIs<w. 
ing  to  the  cases  decided,  a  broker  is  to  be  considered  as  the 
agent  of  both  parties,  and   that  his  authority  need  not  be  in 
writing.     But  to  make  a  valid  agreement  within  the  statute  of 
frauds,  the  writing  must  be  signed  by  the  party  himself  who  is 
to  be  charged,  or  by  his  authorized  agent.     If  the  contract  is 
made  by  the  principal,    it  must  be  signed  by  him ;  if  by  his 
agent,  it  must  be  signed  by  the  agent.     I  do  not  say  it  must  be 
subscribed,  but  it  must  be  signed  in  some  part  of  the  contract. 
In  Clinan  v.  Cooke*  the  agreement  was  signed  by  the  agent,  t\schoaiesS{ 
and  it  being  shown  that  he  was  an  agent,  his  principal  was  held  ffi™*''  !***' 
to  be  bound. 

In  all  the  cases  cited,  where  the  agreements  were  held  bind- 
ing, it  will  be  found  that  they  were  signed  by  the  agent,  who 
delivered  a  note  of  the  bargain  and  sale.  The  point  raised  here 
was  not  discussed  or  decided  in  Bailey  v.  Ogden. 

Again  ;  it  is  worthy  of  consideration  what  sort  of  writing  was 
intended  by  the  statute,  which  was  made  to  prevent  frauds  Chat 
might  arise  from  trusting  to  the  memory  of  witnesses,  by  re- 
quiring a  permanent  and  unchangeable  evidence  of  the  con- 
tract. A  writing  in  ink  is  indelible,  or  if  effaced  and  altered, 
the  erasure  or  alteration  may  be  easily  detected,  which  would 
not  be  the  case  of  a  writing  with  a  lead  pencil. 

S.  Jones,  jan.  in  reply.  The  object  of  the  statute  of  frauds 
was,  that  the  terms  of  the  contract  should  be  precise  and  cer- 
tain, and  properly  authenticated.  If  these  essential  points  are 
obtained,  the  statute  pays  little  regard  to  form.  Isaac  Clasoa, 
the  purchaser,  by  Townscnd,  his  agent,  is  mentioned  in  the 
memorandum,  and  that  is  a  sufficient  signing.  It  is  not  neces- 
sary that  the  agent  should  sign  as  agent,  when  he  puts  down  the 
name  of  his  principal.  Besides,  the  agent  informed  Clason  of 
the  contract,  and  he  made  no  objection  to  it. 

The  broker  is  the  go-between  of  the  parties.  lie  goes  to  the 
vendor  and  inquires  his  price  ;  he  then  goes  to  the  vendee,  to 
know  if  he  will  give  the  priee  demanded,  and  if  he  assents,  he 
concludes  the  bargain  with  the  vendor.     Here  is  no  conflict  of 
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Clason. 


duties.  His  agency  for  both  parties  is  clear  and  simple.  He 
is  the  means  of  communication  between  them.  They  speak  and 
act  through  him.  He  stands  indifferent  between  them.  The 
case  of  Cooper  v.  Smitk,  turned  on  the  sufficiency  of  the  memo- 
randum, not  on  the  signing  of  the  party  or  his  agent. 

Either  party  may  demand  a  copy  of  the  memorandum  from 
the  broker.  As  to  the  danger  of  fraud,  from  the  memorandum 
being  written  with  a  lead  pencil,  the  same  danger  would  exist, 
if  it  were  written  in  ink.  If  the  broker  were  disposed  to  be 
fraudulent,  he  might  easily  contrive  to  alter  the  agreement,  or 
substitute  another  in  its  place.  But  this  danger  wholly  ceases, 
where  each  party  has  a  copy  of  the  note  or  memorandum  made 
0  by  the  broker.  And  it  is  a  rule  of  convenience  in  England, 
but  not  an  indispensable  requisite,  that  copies  of  the  memoran- 
dum should  be  delivered  to  the  parties. 


Platt,  J.  delivered  the  opinion  of  the  court.  The  only 
point  is,  whether  the  memorandum,  made  by  John  Townscnd, 
was  a  sufficient  memorandum  of  the  contract,  within  the  statute 
of  frauds,  to  bind  the  defendant. 

It  is  objected  by  the  defendant's  counsel, 

1.  That  the  memorandum  is  not  "in  writing,"  being  made 
with  a  lead  pencil  only. 

2.  That  it  is  not  "signed'"  by  the  defendant,  nor  by  his 
agent. 

3.  That  it  is  not  binding  on  the  defendant,  because  his  agent 
did  not  furnish  him  with  a  copy  of  it. 

I  have  no  doubt  that  the  memorandum  required  by  the  sta- 
tute, may  as  well  be  written  with  a  lead  pencil  as  with  a  pen 
and  ink ;  and  it  is  observable  that  in  most  of  the  reported  cases 
on  this  head,  the  memoranda  were  written  with  a  lead  pencil, 
and  no  counsel,  until  now,  has  ever  raised  that  objection. 

I  think  it  clear,  also,  from  the  authorities,  that  this  memo- 
randum was  signed  according  to  the  statute. 

It  is  not  disputed,  that  the  authorization  of  the  agent,  for 
such  purpose,  need  not  be  in  writing.  In  the  body  of  this 
memorandum  the  name  of  Isaac  Clason,  the  defendant,  is 
written  by  his  agent,  whom  he  had  expressly  authorized  to  make 
this  contract.  The  memorandum,  therefore,  is  equally  binding 
on  the  defendant  as  if  he  had  written  it  with  his  own  hand ; 
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and  if  he  had  used  his  own  hand,  instead  of  the  hand  of  his 
agent,  the  law  is  well  settled  that  it  is  immaterial,  in  such  a  case, 
whether  the  name  is  written  at  the  top,  or  in  the  body,  or  at  the       Sawui 
bottom  of  the  memorandum.     It  is  equally  a  signing  within  Ocha/iss.Cp.' 
the  statute.     (Saunderson  v.  Jackson  arid  another,  2  Bos.  &  Pull. 
237.     1  Esp.  199.     1  P.  Wms.  770.  note  1.) 

The  third  objection  is  absurd.  If  the  defendant's  agent  neg- 
lected his  duty,  in  not  furnishing  his  employer  with  a  copy  of 
this  memorandum,  it  certainly  cannot  affect  the  rights  of  the 
plaintiffs,  under  that  agreement. 

The  memorandum  states  with  reasonable  certainty  every  es- 
sential part  of  the  agreement.  The  court  are  of  opinion  that 
the  plaintiffs  are  entitled  to  judgment. 


Judgment  for  the  plaintiffs. 


SaltSs  and  others  against  The  Ocean  Insurance  Com- 
pany. 


THIS  was  an  action  on  a  policy  of  insurance,  dated  the  it  is  the  duty 
fifth  of  December,  1810,  upon  the  freight  of  the  ship  Hudson,  when  thTfhip 
at  and  from  Riga  to  New-York.  The  policy  was  valued  and  ^^during*" 
underwritten  for  7,000  dollars.     The  cause  was  tried  at  the  last  the  V07ase' to 

procure  ano- 

April  sittings  in  New-York.     The  abandonment  was  duly  made  ther  vessel,  if 

x  "  •'in   his    power, 

to  carry  on  the 
cargo,  to  its 
destined  port ;  but  he  is  not  bound  to  seek  another  vessel  out  of  the  port  of  distress,  or  out  of  a  port 
immediately  contiguous  thereto  ;  and  i«-part  only  of  the  cargo  is  sent  to  its  port  of  destination,  in  ano- 
ther vessel,  the  insurer  on  freight  is  not  entitled  to  a  deduction  or  allowance  for  the  freight  earned  oa 
that  part;  unless  he  shows  that  the  goods  were  delivered  to  the  insured  at  the  port  of  destination;  or 
that  they  had  notice  of  their  arrival  and  situation. 

It  seems,  that  if  the  cargo  is  of  such  a  nature,  that  it  is  impracticable  to  reship  and  transport  it  to  its 
place  of  destination,  without  an  expense  equal  to  its  value,  or  nearly  so,  or  without  manifest  detriment 
to  the  owners,  it  may  be  sold  at  the  port  of  distress,  and  need  not  be  sent  on  in  another  vessel. 

Insurance  oa  freight  from  Riga  to  Nero-  York.  The  bulk  of  the  cargo  consisted  of  hemp,  and  the  residue 
of  manufactured  goods  and  iron.  The  vessel  sprung  a  leak,  and  put  into  Kinsale  in  distress,  where,  on 
a  survey,  she  was  found  incapable  of  prosecuting  her  voyage,  unless  repaired  at  an  expense  equal  to 
her  value:  and  tue  master,  with  the  advice  of  the  merchant*  and  others  at  Kinsale,  sold  the  hemp  at 
Kinsale,  and  shipped  the  residue  of  the  cargo  in  another  vessel  to  Acw  York,  which,  however,  was  not 
capa1  le  qf  taking  more  than  one-third  of  the  hemp,  as  there  was  no  machinery  to  pack  and  stow  it  in  the 
Russian  .node,  it  was  held,  that  the  insured  were  entitled  to  recover  for  a  total  loss  of  the  freight,  it  not 
appearing  that  the  goods  reshipped  for  NetvYork  had  reached  there,  or  that  any  freight  had  been 
earned. 
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Albany,    on  the  21st  August,  1811,  and  the  usual  preliminary  proof  of 

vJj^^    interest  and  loss  given. 

Saltus  The  cargo  of  the  Hudson,  for  the  voyage  insured,  consisted 

Ocean  Ins. Co.  °f  15  tons  of  manufactured  goods,  80  tons  of  iron,  and  171 
bundles,  containing  about  126  tons  of  hemp,  shipped  on  ac- 
count of  the  plaintiffs,  who  were  also  owners  of  the  vessel. 

The  master  testified  that  the  Hudson  sailed  from  Riga,  in 
Russia,  on  the  ninth  of  October,  1810,  bound  to  Netv-York. 
In  the  North  Sea  she  experienced  boisterous  weather,  and  began 
to  leak;  and  when  off  the  coast  of  Ireland,  her  leak  had  so  much 
increased,  that  it  was  thought  necessary  to  put  into  Klnsale,  to 
repair,  and  she  arrived  at  that  place  on  the  twelfth  of  November. 
She  was  there  surveyed  and  repaired,  without  unlading  her  cargo. 
On  the  twenty-eighth  of  December,  she  set  sail  again  for  New- 
York,  and  after  being  at  sea  about  three  days,  and  having  pro- 
ceeded about  500  miles  on  her  course,  she  encountered  a  very 
heavy  gale  of  wind,  and  received  a  very  heavy  stroke  of  the 
sea,  which,  as  the  master  supposed,  started  a  plank  near  her 
keel,  as  she  immediately  began  to  leak  very  fast,  so  that  she 
could  not  be  kept  free  with  both  pumps ;  and  the  gale  and  force 
of  the  sea  was  so  great,  as  would,  in  the  opinion  of  the  master, 
have  endangered  any  vessel  in  the  same  situation.  It  became 
necessary  to  seek  a  port  to  refit,  and  the  commander  of  an 
-  English  frigate,  who  spoke  the  Hudson,  sent  his  carpenter  on 
board  to  examine  her,  and  advised  the  master  to  abandon  her, 
as  the  leak  was  so  bad.  The  master,  however,  bore  away  for 
Kinsale,  which  he  again  reached,  on  the  twelfth  of  January, 
1811,  where  he  run  the  ship  into  the  mud,  to  prevent  her 
sinking.  Another  survey  of  the  vessel  was  then  made,  and  it 
was  judged,  that  from  her  state,  and  the  high  price  of  labour 
and  materials  at  Kinsale,  she  could  not  be  repaired  for  less  than 
her  value,  which  was  also  the  opinion  of  the  master,  as  it  would 
be  necessary  to  take  off  the  sheathing.  The  cargo  was  landed, 
and  the  vessel  sold  at  auction,  which  was  judged  boat  for  the 
interest  of  the  concerned. 

On  the  survey  last  mentioned,  they  took  off,  under  the  mizen 
chains,  on  the  larboard  side,  a  plank  about  1-  feet  in  length, 
and  found  three  or  four  rotten  timbers,  from  which  it  was  con- 
cluded that  there  were  other  timbers  rotten.  But  if  the  timbers 
had  not  been  rotten,  she  could  not  have  been  repaired  but  at 
an  enormous  expense,  owing  to   the  high  price  of  materials 
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and  labour.  The  master  further  stated,  that  had  he  known  the  alba  nt, 
state  of  the  vessel,  at  Riga,  he  would  not  have  sailed  from  that  3*n  l815- 
place,  at  that  season,  without  having  her  thoroughly  repaired,  (TliS 

which  might  have  been  done  at  Riga  for  half  the  expense  ocran'ns  Cp 
which  the  repairs  would  have  cost  at  Kin  sale ;  but  he  had  no 
doubt,  that,  in  ordinary  weather,  the  vessel  would  have  per- 
formed the  voyage  in  safety,  without  repairs  ;  and  that  any 
other  vessel,  however  sound,  could  hardly  have  withstood  the 
storms  the  Hudson  experienced.  From  his  subsequent  know- 
ledge of  the  vessel,  he  was  led  to  believe,  that  when  she  left 
Riga,  she  was  insufiicient  for  the  voyage,  though  she  might 
have  been  competent  for  a  summer  voyage ;  and  at  the  time  of 
her  departure,  her  sails  and  rigging  were  in  good  order,  and 
were  so  when  she  was  sold  at  Kinsale. 

The  master  hired  a  Baltimore  vessel,  called  the  Friendship, 
for  200  pounds  sterling,  at  Kinsale,  to  bring  home  the  manu- 
factured goods  and  iron,  composing  part  of  the  Hudson's  cargo. 
This  vessel  was  not  one  fourth  loaded,  but  the  hemp  could  not 
have  been  taken  out  of  the  Hudson,  in  bales ;  and  the  rebinding 
and  stowing  it,  in  another  ship,  would  have  been  equal  to  its 
value ;  and  in  the  state  in  which  it  was,  the  Friendship,  in  ad- 
dition to  the  other  goods,  could  not  have  taken  more  than 
thirty  tons  of  the  hemp.  There  were  only  two  other  American 
vessels  at  Kinsale,  neither  of  which  was  bound  to  the  United 
States,  and  they  had  cargoes.  There  were  twelve  or  more 
American  vessels  at  Cork,  which  is  16  miles  from  Kinsale.  The 
master  made  no  attempt  to  procure  any  of  them  to  bring  home 
the  hemp,  which  he  supposed  they  would  have  done,  on  a  freight. 
The  hemp  was  landed  and  sold  at  auction  at  Kinsale,  princi- 
pally to  Cork  merchants,  and  the  average  price,  as  appeared  by 
the  account  of  sales,  of  Harvey,  Deaves  &  Harvey,  the  mer- 
chants under  whose  direction  it  was  sold,  was  sixty-one  pounds 
sterling  per  ton.  It  appeared  that  the  hemp  is  packed  and 
stowed  in  Russia  by  the  means  of  machinery  and  screws,  and 
that  there  were  no  such  machinery  or  screws  at  Kinsale,  so  that 
it  could  not  be  shipped  in  the  usual  manner ;  and  if  stowed  loose, 
it  would  not  pay  a  freight.  The  master  acted  by  the  advice  and 
opinion  of  Harvey,  Deaves  Sr  Harvey,  the  merchants,  and  he  also 
consulted  the  two  American  captains  there.  He  said  the  hemp 
could  not  have  been  sufficiently  compressed  by  jack-screws, 
about  which  he  made  no  inquiry.     It  would  have  required  two 
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Albany,    or  three  vessels,  of  the  size  of  the  Hudson,  to  have  brought 
^L^.  home  the  hemp,  without  its  being  packed  and  stowed  in  the 

saltus       Russian  manner. 
©cba/ins.  Co.       Tfte  Hudson,  on  her  arrival  at  Kinsale,  had  performed  about 
one  third  of  her  voyage.     The  goods  on  board  the  Friendship, 
on  her  arrival  at  New- York,  were  seized  by  the  collector  of  the 
customs. 

Several  witnesses  for  the  defendants,  acquainted  with  the 
Russia  and  Irish  trade,  stated  their  opinion,  that  the  hemp  might 
have  been  packed  with  jack-screws  ;  that  in  consequence  of  the 
non  intercourse  law,  it  might  have  been  reshipped  to  this  coun- 
try for  a  fourth  or  an  eighth  of  the  usual  freight ;  and  that  four 
tenths  of  the  voyage  was  performed,  from  Riga  to  Kinsale,  as 
to  the  distance. 

It  appeared,  from  the  testimony  of  the  carpenter  who  re- 
paired the  ship,  in  1810,  just  before  she  sailed  for  Russia,  that 
her  timbers  were  sound  ;  and  that,  in  his  opinion,  she  was  not 
only  seaworthy,  but  a  remarkably  strong,  well-built  vessel ; 
that  the  rotten  timbers,  in  the  place  described  by  the  master, 
could  not  render  the  vessel  unseaworthy. 

It  was  agreed  that  the  amount  of  general  average,  if  any 
was  claimable,  should  be  adjusted  by  persons  to  be  appointed 
by  the  court. 

The  judge  charged  the  jury,  that  if  they  found  the  vessel 
seaworthy ;  and  if,  in  their  opinion,  the  hemp  could  not  be 
reshipped  in  a  merchantable  condition,  or  the  expenses  of  re- 
shipment  and  transportation  to  New-York,  in  another  vessel, 
would  have  increased  the  freight  to  more  than  a  moiety  of  the 
freight  as  valued  in  the  policy,  they  ought  to  find  a  verdict  for 
the  plaintiffs  for  the  amount  insured,  as  for  a  total  loss,  deduct, 
ing  a  pro-rata  freight  from  Riga  to  Kinsale,  being  four  tenths 
of  the  voyage  insured,  and  that  the  defendants  were  not  entitled 
to  any  allowance  or  deduction  on  account  of  the  iron  and  ma- 
nufactured goods  which  were  transported  to  New-York  in  ano- 
ther vessel. 

The  jury  found  a  verdict  for  the  plaintiffs  for  a  total  loss,  or 
4,935  dollars  and  thirty  cents,  after  deducting  a  pro  rata  freight 
of  four  tenths,  equal  to  3,291  dollars  and  19  cents;  and  they 
also  found  a  general  average  of  274  dollars  and  67  cents,  to 
be  adjusted  by  the  direction  of  the  court. 
1 
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A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new    albany, 

.   ,  Jan.  1815. 

trial.  <^^ss^s 

Saltus 

Griffin,   for  the  defendants,  contended,  1.  That  the  vessel  ouAshi.Co. 
was  not  seaworthy,  when  the  policy  attached. 

2.  That  the  assured  ought  to  have  sent  home  the  whole  cargo, 
by  another  vessel.  Abbot,  195.  Schicffelin  v.  Columbian  Insu- 
rance Company,  (9  Johns.  Rep.  21.) 

3.  If  the  assured  were  unable  to  bring  home  the  whole  cargo* 
in  another  vessel  or  vessels,  their  inability  to  do  so  arose  from 
the  peculiar  nature  of  the  cargo,  which  circumstance  ought 
not  to  affect  the  insurers.  3  Johns.  Cases,  93.  3  Johns.  Rep. 
321.     1  Johns.  Cases,  293. 

4.  That  the  defendants  were  entitled  to  an  allowance  or  de- 
duction for  that  part  of  the  cargo  which  arrived  at  New- York, 
its  port  of  destination.  Abbot,  244.  Park,  70,  71.  2  Johns. 
Cases,  233. 

Hoffman  and  T.  A.  Emmet,  contra,  insisted,  1 .  That  the  plaintiffs 
were  entitled  to  recover  as  for  a  total  loss,  without  any  deduc- 
tion for  pro  rata  freight;  and,  2.  That  the  jury  having  found  a 
total  loss,  and,  also,  found  the  pro  rata  deduction,  that  the  judg. 
ment  ought  to  be  for  the  whole  amount,  being  8,326  dollars  39 
cents,  together  with  the  general  average. 

Yates,  J.  delivered  the  opinion  of  the  court.  There  can 
be  no  reasonable  doubt  of  the  seaworthiness  of  the  vessel 
when  the  policy  attached.  The  captain  does  not  declare,  satis- 
factorily, what  her  situation  really  was  when  she  left  Riga; 
but  is  explicit  as  to  her  ability  to  perform  the  voyage  had  he 
experienced  ordinary  weather ;  and  he  says,  that  a  perfectly 
sound  vessel  would  hardly  have  withstood  the  storm  he  ex- 
perienced, yet,  if  he  had  known  her  situation,  he  would  not 
have  gone  in  her.  This  opinion,  however,  appears  to  be 
formed  altogether  on  the  discovery  of  the  decayed  timbers  in 
her  at  Kinsale.  The  carpenter  states  that  the  rottenness-  of 
those  timbers,  in  the  part  of  the  vessel  described  by  the  master, 
could  not  make  her  unseaworthy,  as  little  or  no  stress  could 
come  on  the  place  where  they  were  found.  The  weight  of 
evidence  appears  decidedly  in  favour  of  her  seaworthiness, 
and,  of  course,  warranted  the  verdict  of  the  jury,  and  tney  hav- 
ing passed  upon  it.  their  decision  ought  to  be  conclusive. 
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albant,        The   policy  being  on  freight,  it  is  urged  that  the  master 
jlLn  >!8liL    ou8ht  to  have  sent  home  the  whole  cargo  by  another  vessel  or 
vessels. 

That  the  master  has  a  right  to  hire  another  vessel  and  carry 
on  the  cargo,  so  as  to  entitle  him  to  his  freight,  has  at  all  times 
been  allowed;  and  the  decision  of  this  court,  in  Schieffelin  v. 
New-York  Insurance  Company,  (9  Johns.  Rep.  21.)  establishes 
the  principle  that  it  is  his  duty  to  find  another  vessel  by  which 
to  carry  the  jgoods  to  the  place  of  destination,  if  it  is  in  his 
power  to  do  so.  It  never  was  intended  by  this  decision  to  make 
it  incumbent  on  the  master  to  procure  a  vessel  elsewhere,  out 
of  the  port  of  distress,  or  out  of  a  port  immediately  contiguous ; 
and  such  limitation  is  perfectly  correct,  because  the  extension 
of  this  rule,  as  contended  fur,  would  be  attended  with  insur- 
mountable difficulties  and  embarrassments  to  masters.  In  the 
present  case  he  would  have  been  obliged  to  travel  sixteen  miles, 
the  distance  between  Kinsale  and  Cork,  and  what  his  conduct 
ought  to  be,  if  the  distance  had  been  greater,  could  not  be  as- 
certained. It  would  be  requiring  an  act,  as  a  duty,  the  extent 
of  which  the  master  could  not  at  all  times  know  or  understand. 
A  due  regard,  therefore,  to  the  protection  of  masters  of  vessels, 
as  well  as  the  interest  of  the  assured,  renders  some  limitation 
indispensable ;  and  that  must  necessarily  be  by  confining  the  in- 
quiry or  search  for  another  vessel,  to  the  same  port,  and  no 
other,  unless  it  be  a  port  contiguous  and  at  hand.  In  this  case, 
no  vessel  could  be  obtained  at  Kinsale;  he  was,  therefore,  un- 
der no  obligation  to  procure  one  at  Cork ;  and  such  being  the 
true  and  correct  definition  of  the  master's  duty,  it  was  not  ne- 
cessary for  the  plaintiff  to  show  that  the  attempt  had  been  made 
to  procure  a  vessel  at  Cork. 

Admitting,  however,  that  it  would  be  the  captain's  duty, 
with  an  ordinary  cargo,  to  procure  a  vessel  at  Cork  to  send  it 
on,  no  such  obligation  could  possibly  exist  in  this  case,  as  the 
situation  of  the  cargo  rendered  a  reshipment  improper. 

It  appears  evident  that  the  master,  throughout  the  whole  bu- 
siness, acted  in  good  faith.  He  consulted  one  of  the  most  re- 
spectable mercantile  houses  at  Cork,  as  well  as  two  American 
captains,  who  were  there  at  the  same  time,  and  who  saw  the 
situation  of  the  cargo.  They  all  concurred  in  advising  the 
sale  of  the  hemp,  no  doubt  from  a  conviction  that  to  carry  it 
to  the  place  of  destination  would  be  detrimental  to  the  owners. 
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It  appears  that  it  would  have  required  three  or  four  vessels  of  the  Albany, 
Hudson"* s  size  to  take  it,  in  consequence  of  its  elasticity ;  and  ^^^/ 
that  the  Friendship  could  have  carried  but  thirty  tons  of  it.  The       Saltus 

V. 

captain  could  not,  therefore,  be  chargeable  with  negligence  for  Ochan  iss.Co 
not  separating  the  article  and  shipping  so  small  a  part  of  it 
loose,  and  at  an  extra  expense,  when  obliged  to  dispose  of  the 
residue.  It  would  have  been  a  measure  manifestly  against  the 
interest  of  the  owners,  for  all  the  witnesses  agree  that  a  reship- 
ment  of  the  hemp,  in  a  merchantable  condition,  Would  have  in- 
creased  the  expenses  enormously ;  and  some  of  them  declare 
that  to  stow  it  in  a  vessel,  as  it  had  before  been  in  the  Hudson, 
would  have  made  the  expense  equal  to  its  value,  for  the  want 
of  proper  machinery  for  the  purpose,  at  Kinsale ;  and  such 
must  have  been  the  opinion  of  the  jury,  under  the  directions 
given  them,  and  expressed  by  their  verdict,  that  those  expenses 
would  have  amounted  to  a  sum  so  extravagant,  as  to  forbid  a  re- 
shipment  with  such  a  cargo.  It  is,  therefore,  to  say  the  least, 
extremely  questionable  whether  the  master,  who  acted  in  good 
faith,  was  not  perfectly  justifiable.  Having,  however,  before 
shown  that  the  inquiry  ought  to  be  confined  to  the  same  port, 
or  one  contiguous  to  it,  it  is  not  necessary  to  decide  this*  cause 
on  any  other  ground. 

It  is  contended  that  the  underwriters  ought  to  be  allowed 
the  amount  expended  on  account  of  a  part  of  the  cargo  which 
reached  its  port  of  destination. 

They  are  certainly  not  entitled,  upon  any  principle,  to  a  de- 
duction beyond  a  proportionate  allowance  for  freight  actually 
earned  ;  and  to  authorize  such  deduction,  it  was  incumbent  on 
the  defendants  to  show  that  those  articles  had  been  delivered  to 
the  plaintiffs,  at  the  port  of  destination,  or  to  bring  home  to 
them  notice  of  their  arrival  and  seizure,  but  no  delivery  or  no- 
tice to  them  appeared  on  the  trial.  They,  therefore,  cannot 
claim  a  compensation  in  this  instance. 

Judgment  for  the  plaintiflk 
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ALBANY, 
Jan    1815. 


Ogdbn  against  The  New-York  Firemen  Insurance 
Company. 

lDes"pf"CaetTnd  THIS  was  an  action  of  assumpsit,  brought  to  recover  back 
St'peteSrgX  Part  of  the  premium  paid  by  the  plaintiff  to  the  defendants,  on 
tSch' aet"co?  two  Poncies  of  insurance,  on  vessel  and  freight,  dated  the  liith 
Uari,  Al&rs,  of  August,  1812.  The  voyage  described  in  the  policies  was, 
mngo sound,"  "at  and  from  Malta  to  St.  Petersburgh,  with  liberty  to  touch 
&c  ioi  apremi-  at  Cagliari,  Algiers,  Tangicrs,  and  Wingo  Sound,  and  to  seek, 

um  at  and  after  .     -         .    .  .  ,      '  .  ,, 

th.  rate  of  40  wait  for,  join  and  leave  convoy  at  any  time  during  the  voyage, 
return  15  per  The  premium  was  declared  to  be  "  at  and  after  the  rate  of 
8etntpissen  tLe  forty  Per  cent'  to  return  fifteen  per  cent,  if  the  vessel  passes  the 
Gut  ofGibrai-  Quf  0f  (nbraltar  on  or  before  the  20th  of  June  last,  and  the 

iar  on  or  betore  J  ' 

the    2oth    of  rigk  ends  without  loss,  or  fifteen  per  cent,  if  the  risk  ends  in 

June,  and  the  *  r 

risk  ends  with-  safety  at  Gottenburgh. 

per  ceni  if  the  Wingo  Sound  is  the  outer  road  or  harbour  of  Gottenburgh. 
safety  at  Gotten-  The  vessel  sailed  on  the  voyage  insured  the  4th  of  July, 
ve«u?i \-aiiedon  1812,  and  passed  the  Gut  of  Gibraltar,  on  the  9th  of  July ;  on 
JnfeS^pals"  the  mh  of  Jul!/>  bein8"  in  the  English  channel,  she  met  with 
abmitar  on  °^  v'°^ent  adverse  winds,  in  consequence  of  which  she  came  to 
yhe  9i«li2°f  Ju\  anenor  *n  *-ne  Do7v?is  for  safety.  The  supercargo  wrote  to  the 
on  the  nth  of  correspondent  of  the  assured  at  London,  for  information  as  to 

July,    on    ac-  ...... 

count  of  ad-  the  political  situation  of  the  northern  ports,  and  as  to  the  ad- 
was  obliged  to  vance  of  the  French  armies  towards  St.  Petersburgh.  The  fol- 
choT  in°  the  lowing  day,  and  during  the  continuance  of  the  same  gale,  the 
Mfety?:  afnd  supercargo  received  an  answer  to  his  letter,  informing  him  of 
there  hearing  tjie  advance  of  the  French  armies,  and  their  probable  success, 

of  the  advance  l 

of  the  French  and  advising  him  to  come  to  London.     The  supercargo  con- 
arms  and  state  *-"  r  ° 
of  the  ports  in  eluded  to  do  so,  and  accordingly  proceeded  to  London,  but  be- 

the  north,  the   e  ,  .      ,       ,    ,  7  , 

master  con  tore  the  arrival  of  the  vessel  at  that  place,  accounts  were  re- 
don  the  pro'e  ceived  of  the  declaration  of  war  by  the  United  States  against 
voyage  and  go  Great  Britain,  and  the  vessel  and  cargo  were  seized  by  the 
whefe  thel'es-  Port  admiral,  and  were  afterwards  condemned  as  droits  of  ad- 

sel  and   cargo  miraWv 

were  seized,  on  ""rait}  . 

hearing  of  the 

war  between  the  United  Stales  and  Great  Britain. 

It  was  held  that  the  risk  was  divisible  ;  and  that  the  underwriters  heing  discharged,  by  the  act  of  the 
insured,  from  all  risk  from  Gotttnbur?,h  to  St.  ftttrsburgh,  were  bound  to  return  the  15  per  ceut.,  the  stipu- 
lated premium  for  such  risk 
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At  the  New- York  sitting?,  in  Mai/  last,  a  verdict  was  taken  for  alb  ant, 

the  plaintiff  for  3,194  dollars,  being  the  amount  of  premium  to  Jan  l815- 

be  returned,  subject  to  the  opinion  of  the  court  on  a  case,  as  ogden 

above  stated,  with  liberty  to  either  party  to  turn  the  same  into  firkm.In8.Co. 
a  special  verdict. 

D.  B.  Ogden,  for  the  plaintiff.  The  defendants  having,  by 
the  voluntary  act  of  the  master,  been  released  from  the  risk  of 
the  voyage  beyond  Gottenburgh,  and  the  risk  having  ended 
safely,  the  plaintiff  is  entitled  to  the  stipulated  return  of  premium 
for  that  portion  of  the  voyage.*  *Marsh.ontm, 

It  will  be  said,  perhaps,  that  the  policy  is  to  be  construed       ' 
strictly  according  to  its  terms,  and  that,  as  the  vessel  never  went 
to  Gottenburgh,  the  risk  did  not  end  in  safety  there.     But  the 
rule  is,  that  the  policy  is  to  be  construed  according  to  the  evi- 
dent intention  of  the  parties,  and  not  according  to  the  words.f  \  Audhy  v. 
The  discharge  of  the  underwriter  from  all  the  risk,  is  equiva-  pur  * u?.' ^ 
lent  to  arriving  in  safety.  tMarsh-  676- 

By  the  act  of  the  insured,  in  this  case,  the  enterprise  was 
voluntarily  abandoned;  the  risk  from  Gottenburgh  to  St.  Pc- 
tersburgh  was  never  run,  and  the  insurers  were  wholly  dis- 
charged from  it.  They  ought,  therefore,  to  return  the  fifteen 
per  cent.,  the  estimated  premium  for  that  risk.  In  Dagleish  v. 
Brooke,^  Lc  Blanc,  J.  says,  "  the  term,  safe  arrival,  is  with  re-  $15  East,2d5, 
ference  to  the  responsibility  of  the  underwriters;"  and  as  the 
ship  and  goods,  in  that  case,  had  both  arrived  at  a  spot  which 
released  the  underwriters  from  all  responsibility,  it  was  for  the 
benefit  of  the  underwriters  to  construe  it  as  an  arrival  at  the 
port  of  discharge,  so  as  to  release  them  from  any  further  risk, 
and  that  entitled  the  insured  to  a  return  of  premium. 

A  person  ought  not  to  be  paid  for  a  risk  he  has  never  in» 
curred,  and  therefore,  where  there  are  two  distinct  points  of 
time,  or  distinct  voyages,  either  in  the  contemplation  of  the 
parties,  or  by  the  usage  of  trade,  only  one  of  which  is  per- 
formed, the  premium  ought  to  be  returned  in  the  other,  though 
both  are  contained  in  one  policy.*  }  Park  m  fm 

516.  and  cases 
cited. 

Wells  and  S.  Jones,  jun.  contra.  "We  do  not  pretend  that  the 
insured  are  not  entitled  to  a  return  of  premium  where  no  risk 
has  been  run.  But  we  must  look  at  the  terms  of  the  contract 
between  the  parties  in  this  case.     The  fifteen  per  cent,  is  to  be 
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ALBANY,     returned,  M  if  the  risk  ends  in  safety  at  Gottenburgh."      The 

•^J^-     words  "  in  safety,"  are  important,  and  must  have  some  meaning 

Ogden       and  effect ;  but  on  the  reasoning  of  the  plaintiff's  counsel  they 

Fibkm.i'ks.Co.  must  be  struck  out  of  the  policy. 

This  is  not  an  insurance  at  and  from  Malta  to  Gottenburgh, 
for  twenty-five  per  cent.,  and  if  the  vessel  proceeds  thence  to 
St.  Petersburgk,  then  fifteen  per  cent,  more  to  be  paid  ;  but  it 
is  on  a  voyage  from  Malta  to  St.  Petersburgk,  for  a  premium 
of  forty  per  cent.  The  return  of  the  fifteen  per  cent,  depend- 
ed on  the  double  contingency  of  the  vessel  arriving  at  Gotten- 
burgh, and  arriving  there  in  safety.  It  was  not  to  be  returned 
if  the  vessel  arrived  at  that  place  after  being  shattered  by  a 
storm,  so  as  to  subject  the  underwriters  to  a  loss.  Where  the 
risk  is  entire,  and  has  once  commenced,  though  the  time  of  its 
continuance  be  ever  so  short,  there  can  be  no  return  of  pre- 
mium.    This  subject  was  fully  discussed  in  the  case  of  Hen- 

*9  Johns.  Rep.  dricks  v.  Commercial  Insurance  Company,*  which  was  decided 
on  that  principle.  The  risk  commenced  on  the  vessel's  leaving 
Malta,  and  if  she  had  been  lost  the  next  day  after  her  departure, 
the  insured  could  not  have  claimed  a  return  of  any  part  of  the 
premium.  But  it  is  argued  that  the  deviation  in  this  case  was 
equivalent  to  a  safe  arrival  at  Gottenburgh.  On  this  principle, 
every  deviation  which  discharges  the  underwriters  from  their 
responsibility,  would  entitle  the  insured  to  a  return  of  premium. 
In  the  case  of  Audley  v.  Duff,  the  vessel  sailed  with  convoy, 
and  the  fleet  being  dispersed,  she  run  for  Portsmouth,  and  ar- 
rived, and  the  only  question  was,  whether  this  was  sailing  with 
convoy. 

tJPflrfc,527.  In  Mycrv.  Gregson,]  the  vessel  was  warranted  to  sail  on  or 

before  the  1st  of  August,  to  return  eight  guineas  of  the  pre- 
mium, if  she  sailed  with  convoy.  The  vessel  did  not  sail  until 
September,  and  the  underwriters  were  wholly  discharged  from 
the  policy,  and  whether  she  sailed  with  convoy  or  not  could 
make  no  difference.  The  premium  was  voluntarily  paid  into 
court.  The  question  as  to  the  return  of  premium  was  not  be- 
fore  the  court.  The  only  point  decided  was,  that  where  the 
risk  is  entire,  and  has  once  commenced,  there  can  be  no  return 
of  premium.  Marshall,  though  he  refers  to  this  case,  states  the 
proposition  broader  than  the  case  will  warrant;  but  Park,  in 
referring  to  the  same  case,  lays  down  no  such  position,  but 
merely  states  the  general  rule,  which  no  person  will  dispute. 
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T.  A.  Emmet,  in  reply.     There  is  no  adjudged  case  precisely 
like  the  one  before  the  court,  and  the  only  point  is  as  to  the  ap- 
plication of  general  principles.     It  is  a  sound  principle,  that    ""ocdhn" 
contracts  are  to  be  construed  and  understood  according  to  the  fwem.^ss.Co. 
clear  intent  of  the  parties. 

In  this  case,  as  it  regards  the  underwriters,  the  risk  ended  in 
safety  before  reaching  Gottenburgh.  What  reason  can  there  be 
why  the  premium  should  not  be  returned  in  this  case,  as  well  as 
in  the  case  of  her  safe  arrival  at  that  place?     The  defendants  '    ,: 

can  show  no  possible  injury  from  the  breaking  up  of  the  voyage 
without  going  to  Gottenburgh ;  on  the  contrary,  they  are  saved 
from  the  risk  of  loss,  which  would  have  existed  had  she  pro- 
ceeded until  her  arrival  at  that  port. 

The  meaning  of  the  clause,  as  to  the  return  of  the  fifteen 
per  cent.,  is,  that  if  no  loss  happens  before  the  vessel  reaches 
Gottenburgh,  and  she  does  not  go  beyond  that  port,  then  so 
much  of  the  premium  is  to  be  returned.  The  argument  that 
this  is  an  entire  risk  from  Malta  to  St.  Petersburgh,  and  there- 
fore, it  having  commenced,  the  entire  premium  is  to  be  re- 
tained, would  apply  to  every  case  of  an  apportionment  and  re- 
turn of  premium.  For  certain  purposes,  for  the  benefit  of  the 
underwriters,  the  contract  is  considered  entire ;  but  for  other 
purposes,  it  is,  also,  considered  as  divisible.  This  is  like  a  voyage 
at  and  from  New-York  to  Lisbon,  and  at  and  from  Lisbon  back 
to  New-York,  and  if  the  voyage  ends  in  safety  at  Lisbon,  so 
much  of  the  premium  is  to  be  returned. 

The  principle  is  correctly  laid  down  by  Park*  which  is   *  Park,  lm. 
supported  by  the  case  of  Steve?ison  v.  Snotv.f     In  case  of  a  \  km-  1237." 
deviation,  though  a  return  of  premium  cannot  be  demanded  for  f  j8C'  BL  ****' 
the  risk  which  has  begun  to  run,  yet  it  may  be  demanded  for 
such  part  of  the  risk  as  has  not  commenced.     Marshall^  says,   t  Marsh,  ins. 
"  if  it  be  stipulated  that  there  shall  be  a  return  of  part  of  the  ™S' 
premium   for  sailing  with  convoy  and  arrival,  and  in  conse- 
quence of  a  breach  of  warranty,  or  the  non-performance  of 
some  stipulation,  or  of  a  deviation,  the  underwriters  be  dis- 
charged before  the  ship  can  sail  with  convoy,  the  insured  shall 
be  entitled  to  the   stipulated  return  of  premium,  because  the      # 
discharge  of  the  underwriters  is,  to  them,  equivalent  to  a  sail- 
ing with  convoy  and  arrival."     If  we  generalize  this  position, 
(and,  to  be  a  principle  of  law,  it  must  be  generalized,)  it  is 
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axbany,  this :  that  wherever  the  commencement  of  a  risk,  for  which  a 
^^^^  premium  has  been  received,  has  been  prevented,  by  any  cause 
Ogdsn       whatever,  the  insured  is  entitled  to  a  return  of  premium. 

Fjrem.  Ins.  Co.  It  is  said  that  Marshall  is  not  supported  in  his  position,  by  the 
case  he  cites ;  but  he  is  clearly  supported  by  the  case  of  Steven- 
son v.  Snow,  and  Marshall  himself  is  no  weak  authority. 

J£l*i9  520  ASain>  in  TlJrie  v«  Fletcher,*  Lord  Mansfield  says,  "thafthe 
underwriter  receives  the  premium  for  running  the  risk  of  in- 
demnifying the  iusured,  and  to  whatever  cause  it  be  owing,  if 
he  does  not  run  the  risk,  the  consideration  for  which  the  pre- 
mium was  paid,  fails,  and  he,  therefore,  ought  to  return  it."  The 
present  is  an  admitted  case  of  deviation,  which  wholly  dis- 
charged the  underwriters  from  the  risk ;  and  though  no  case 
precisely  similar,  as  to  the  facts,  is  to  be  found,  yet  the  general 
principle  which  is  to  govern  the  decision  is  clear,  and  perfectly 
applicable. 

Thompson,  Ch.  J.  delivered  the  opinion  or  the  court. 
This  is  an  action  to  recover  back  part  of  the  premium  paid 
on  two  policies  of  insurance  on  a  voyage  from  Malta  to  St. 
Peter sburgh.  The  policy  contains  several  special  stipulations, 
as  to  touching  and  staying  at  intermediate  ports.  The  clause 
relating  to  the  premium  is  as  follows :  "  At  and  after  the  rate 
of  forty  per  cent.,  to  return  fifteen  per  cent,  if  the  vessel  passes 
thq  Gut  of  Gibraltar  on  or  before  the  twentieth  of  June  last, 
and  the  risk  ends  without  loss  ;  or  fifteen  per  cent,  if  the  risk 
ends  in  safety  at  Gottenburgh."  And  it  is  for  the  return  of  the 
fifteen  per  cent,  last  mentioned,  that  this  action  is  brought. 

While  on  the  voyage,  and  in  the  English  channel,  the  super- 
cargo received  such  information,  as  to  induce  him  to  abandon 
the  voyage  to  Pelersburgh,  and  go  to  London.  The  argument 
urged  on  the  part  of  the  defendants  against  the  return  of  pre- 
mium, is,  that  the  arrival  in  safety  at  Gottcnburgh,  was  the 
condition  upon  which  the  premium  was  to  be  returned ;  and  the 
vessel  not  having  arrived  there  at  all,  the  condition  has  not 
been  performed.  This  does  not  appear  to  me  to  be  a  fair  in- 
4  terpretation  of  this  provision  in  the  policy.  It  would  be  too 
rigid  a  construction,  and  obviously  against  the  intention  of  the 
parties.  The  premium  is  paid  for  the  risk  assumed  and  run  by 
the  underwriters.  And,  although  the  policy  covers  the  whole 
voyage,  from  Malta  to  St.  Petcrslmrgh,  if  the  assured  should 
1 
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choose  to  end  it  at  the  latter  place,  yet  the  stipulation  as  to  the  albant, 
return  of  premium  manifestly  shows,  that  in  the  contemplation  ^^J^ 
of  the  parties,  circumstances  might  occur,  which  would  render  ocdbn 
it  advisable  to  end  the  voyage  at  Gottcnburgh.  The  voyage  firem.i'ns.Co. 
must,  therefore,  be  considered  divisible,  and  the  premium  fol- 
lows such  divisibility.  The  risk  from  Gottcnburgh.  to  St.  Peters- 
burgh,  was  calculated  at  fifteen  per  cent.,  for  that  sum  was  to 
be  returned,  in  case  the  risk  on  that  part  of  the  voyage  was  not 
run.  The  risk  is  the  consideration  for  the  premium,  and  it  was 
master  of  perfect  indifference  to  the  underwriters,  whether  the 
vessel  arrived  at  Gottcnburgh  or  not.  The  assured  had  the  election 
of  terminating  the  voyage  there;  and  if  it  was  broken  off  before, 
the  vessel  was  never  on  the  voyage  from  Gottcnburgh  to  St. 
Petersburgh,  and  the  policy  never  attached,  so  far  as  it  relates 
to  that  part  of  the  voyage.  The  arrival  in  safety  at  Gottcnburgh, 
cannot  be  presumed  to  be  the  contingency  upon  which  the  fif- 
teen per  cent,  was  to  be  returned.  It  was  the  exoneration  of 
the  underwriters  from  all  risk  beyond  Gottenburgh,  which  enti- 
tled the  assured  to  a  return  of  premium,  according  to  the  fair 
and  reasonable  interpretation  of  the  policy.  The  plaintiff  is, 
accordingly,  entitled  to  judgment. 

Spenser,  J.  not  having  heard  the  argument,  gave  no  opi- 
nion. 

Judgment  for  the  plaintiff. 

m 
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ALBANT, 

Jan     1315. 

Tappen 

Kain.  Tappex  against  Kain  and  another,  Executors  of  Rhea. 

Pursuaot  to       THIS  was  a  scire  facias  on  a  judgment,  obtained  in  1809, 

surrogate,    for  by  the  plaintiff,  against  the  defendants,  on  a  report  of  referees 

the  wiwe'reai  in  the  cause,  for  129  dollars  and   17  cents.     The  defendants 

was  sold  to  his  pleaded  plcne  administravit.    At  the  last  Ulster  circuit  a  verdict 

atettip°auction  was  ta^en  f°r  tne  plaintiff,  subject  to  the  opinion  of  the  court, 

a.  bid  off  the  on  the  follow  ins  case  : 

estate,  for  the  ° 

exf -cutors,    at      The  whole  real  estate  of  David  Rhea,  the  testator,  was  sold 

25  dollars;  and 

the   executors  by  his  executors,  pursuant  to  an  order  of  the  surrogate.    Robert 

deed  to  a., who  Rhea,  a  brother  of  Stephen  Rhea,  one  of  the  executors,  bid  off 

the^esute  to  the  estate,  at  the  sale,  for  the  executors,  at  25  dollars.     The 

who^after8'  sa'e>  under  the  order  of  the  surrogate,  was  admitted  to  be  re- 

sam^foT^ioo  gular-     The   executors  gave  a  deed  to  Robert  Rhea,  and  he 

dollars,  but  no  reconveyed   to   them.      The  executors,   afterwards,  sold  the 

sale-money  J 

■was  i.aid  into  game  premises  for  2,500  dollars.     No  money  arising  from  the 

the  office  of  the  v  '  **, 

surrogate.  sale  was  ever  brought  into  the   ofnce  of  the  surrogate.     The 

judgment  whole  amount  of  assets  administered  by  the  executors,  at  the 


rs  oi  R*  time  of  the  report  of  the  referees  abovementioned,  was  admit 


against  the  ex- 
ecutors ol    R., 

and1  ndcenatss,  ted,  pro  hac  vice,  to  be  2,000  dollars.     The   amount  of  the 

"km   Pad?rini  inventory  was  381  dollars  and  37  cents. 

stravit.   it  ap-      jt  was  ap-reed,  that  if  the  plaintiff  was  entitled  to  judgment, 

pearpd  that,  at  o  >  r  j       o 

the  time  of  the  the  court  should  determine  the  amount  of  such  judgment.     But 

judgment,   the  .    . 

executors  had  if  the  court  should  be  of  opinion  that  the  defendants  were  not 
IssTtl  to   the  liable,  or  had  maintained  their  plea,  then  a  nonsuit  was  to  be 

amount  of  MOO  , 

dollars,  and    entered. 

try  Snooted      The  case  was  submitted  to  the  court,  without  argument. 

to  381  dollars 
and  37  cents  : 

On  a  scirejndas      Platt,  J.  delivered  the  opinion  of  the  court. 

to  revive    the  ,       ,      ,  ,  i  .1  , 

judgment  There  can  be  no  doubt  but  that  the  executors  are  responsible 

tutors  of8  R ,  for  the  whole  avails  of  the  lands  sold  by  them,  to  wit,  2,500 
being  ""admit"  dollars;  but  by  the  twenty-second  section  of  the  "act  relative 
held,  "that™8  to  the  court  of  probates,"  &c.  (1  K  &  R.  304.  1  N.  R.  L.  452.) 

though  the  ex 
ecutors     were 

liable  for  the  whole  proceeds  of  the  estate  sold,  bein§  2,500  dollars,  yet,  that  under  the  act,  (1  A'.  R.  L. 
4b'Z.  eess.  36.  c.  78.  s.  26.)  they  were  not  responsible  immediately  to  the  treditors  of  the  testator,  hut  to 
the  surrogate,  as  trustees  commissioned  by  him  to  sell ;  and  that  when  the  yvhole  real  estate  is  sold  by  or- 
der of  the  surrogate,  the  money  paid  in  to  his  office  becomes  equitable  assets,  and  is  to  be  distributed  pari 
passu,  and  not  according  to  the  rule  of  common  law. 

The  truth  or  falsehood  of  the  plea  of  plene  admimttravit  is  to  be  determined  by  reference  to  the  inven- 
tory only. 
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it  is  enacted,  "  that  the  avails  of  such  sale,  where  the  order  is 
to  sell  'part  of  the  real  estate  only]  shall  be  considered  assets 
in  the  hands  of  the  executors  or  administrators  for  the  payment 
of  debts."  "  But  where  the  whole  real  estate  is  ordered  to  be 
sold,  the  moneys  arising  therefrom  shall  be  brought  into  the 
court  of.  probates,  or  office  of  the  surrogate,"  &c. ;  and  there 
distribution,  after  public  notice,  is  to  be  made  according  to 
the  rule  of  equitable  assets ;  that  is,  among  all  the  creditors, 
pari  passu,  without  regard  to  grades,  &c. 

It  appears  to  me,  that,  under  this  statute,  the  executors  are 
not  responsible,  at  law,  immediately  to  the  creditors,  where 
the  whole  real  estate  is  sold  ;  and  the  truth  or  falsity  of  the  plea 
of  pie ne  administravit  must  be  determined  upon  reference  to 
the  amount  of  the  inventory  only.  That  was  381  dollars  and 
37  cents,  and  it  is  admitted  that  the  executors  have  duly  paid 
debts  to  the  amount  of  2,000  dollars;  and,  therefore,  the  plea  is 
true.  Qua  executors,  they  have  fully  administered.  Under  the  sta- 
tute, they  are  trustees,  immediately  responsible  to  the  surrogate, 
who  commissioned  them  to  sell  the  real  estate ;  and  when  the 
avails  are  paid  to  the  surrogate,  a  different  rule  of  distribution 
prevails  from  that  which  governs  executors  and  administrators 
at  common  law. 

For  aught  that  appears,  the  executors  in  this  case  may  have 
sold  the  lands  on  credit,  as  they  are  authorized  to  do  by  statute, 
and  therefore  have  not  paid  over  the  avails  to  the  surrogate. 

Judgment  of  nonsuit  must  be  entered. 
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ALBANY, 
Jan.  1815. 

Tappkn 

v. 

Kun. 


Judgment  of  nonsuit. 


Vor.Xll. 
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ALBANY, 
Jan.   1815. 

Mayor,  &c.  of 
New-York      '£in,:  j\IAYOR,    AldEBMEN,    AND  CoMilONALTY  OF    THE  ClTY    OF 

Ordrknan.  New-York  against  Ororenan. 

d«fetoVecovw  THIS  was  an  action  of  debt  for  3,000  dollars,  for  ce'r tain 
penalties  to     penalties.     The  declaration  contained   three  counts.     The  first 

the  amount  of 

3,000   dollars,  count  stated,  that  by  an  act  of  the  legislature  passed  the  second 

brought  by  the  J  &•*..! 

mayor,  aider-  of  April,  1.J06,  entitled  "an  act  for  the  better  government  of 

men,  and  com-     ,  .  „    -,         x_  ,  ,.  .  . 

monaity ofthe  the  city  of  Isew-lork,  and  to  grant  certain  additional  powers 
Forfc,  under'a  and  rights  to  the  mayor,  aldermen,  and  commonalty  thereof," 
dinince  of  the  &c-  (sess-  29-  c-  *  26-  s-  J  3-)  ihe  plaintiffs  were  empowered  to 
dedarfncTtt  Pass'  ano-  to  Provide  for  the  due  execution  of,  ordinances,  as 
unlawful   for    (hey  may  deem  proper,  for  the  prevention  of  fires,  &c.  ;  "  and 

within  certain  also  to  regulate  the  keeping,  carting,  conveying,  or  transport- 
limits,   in  the  r  ,  "  .       , 
city,   to  keep  ing  of  gunpowder,  or  any  other   combustible,  &c.  within  the 

a    greater      bounds  of  the  said  city,  and  to  provide  for  the  forfeiture  there- 

sjj^poands, "at"  of,  if  the  same  shall  be  kept  contrary  to  such  law,"  &c.     "  And 

or^any'o^e  f°r  tne  more  effectual  and  perfect  execution  of  the  laws  and 

lnaCa  a certain  ordinances  of  the  mayor,  aldermen,  and  commonalty,"  it  was, 

manner     pre-  by  tjie  i^th  section  of  the  same  act,  declared,  »  that  in  all  cases 

scribed,      and      J  . 

that  the  person  not  otherwise  provided  for  in  this  act,  it  shall  and  maybe 

offending,    &c. 

should    forfeit  lawful   for  the  said  mayor,  &q.  from  time  to  time,  to  impose 

the  gunpmvdtr  .        ,  ,  .  ,  .. 

so  unlawfully  penalties  for  the  non-observance  oi  the  same,  not  exceeding 
thesum"oM25  two  hundred  and  fifty  dollars,''  &c.  That  in  pursuance  of  the 
Jy'iM^uX  said  act,  the  plaintiffs,  on  the  2d  March,  1«12,  made  a  by-la  w 
ww^r°fro'1  or  ordinance,  by  which,  among  other  things,  it  was  ordained, 
kept,   and  in  t|iat  jt  should  not  be  lawful  for  any  person  to  have  or  keep  any 

thai  proportion  J    *  r 


po 

V 
i propoi 

for  a  greater  quantity  of  gunpowder,  at  one  time,  exceeding  tncntii-ci^ht 

or  less  quanti  •  .  . 

ty,  &c,    and  pounds'  weight,  in  any  one  place,  &c.  within  certain  boundaries 

which    ordi- 
nance   was 

passed  by  virtue  of  (he  authority  given  by  an  art  of  the  legislature,  (sess.  20.  c.  120.  s.  15  )  passed  the 
l!(l  April,  1806,  for  the  better  government  of  the  city  of  A'ov  York,  A;c.  authorising  the  corporation  to 
make  ordinances,  &c.  to  regulate  the  keeping,  &c.  of  gunpowder,  &c.  and  lo  provide  for  the  forfeiture 
thereof,  if  kept  contrary  to  such  hy-law  or  ordinance ;  and  further  's  l(>  )  empowering  the  corporation 
to  impose  penalties,  in  all  cases  not  otherwise  provided  for  in  the  act,  for  the  non  observance  of  such  hy- 
laws  and  ordinances,  not  exceeding  250  dollars,  it  was  lull,  that  the  plaintiffs  could  not  exact,  as  penal- 
tics  for  any  one  offence,  or  lor  the  violation  ol  the  by-laws,  in  any  one  transaction,  a  greater  sum  ihan 
250  dollars. 

And  whether,  under  the  powers  rested  in  the  corporation  by  the  act  of  the  2d  April,  1806,  the  corpo- 
ration could  impose  any  penalty  beyond  \\\v  furfrilurr  of  the  gunpowder  so  unlawfully  kept  P     Qitnrr 

Rut,  at  any  ratp,  the  corporation,  in  passing  the  by-law  in  qilfStion,  exceeded  the  power  given  by  the 
act  of  the  legislature.  Whether,  under  the  general  powers  conferred  by  the  charters  of  the  corporation] 
they  had  authority  to  pass  such  a  by-law,  and  the  action  can  be  supported  on  that  authority  alone  •' 
QHOT&  But  the  act  of  thp  legislature,  on  the  subject  matter  of  the  by-law,  having  bit  n  passed  at  the 
instance  of  the  corporation,  it  so  far  operates  as  a  limitation  of  the  general  and  undefined  powers  in  the 
dmrtcrs. 
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therein  specified;  and  that  the  said  quantity  of  twenty-eight    albant, 
pounds  should    he  separated  into  four  parcels,  and  be  kept  in     Jjn   l815- 
four  different  stone  or  tin  vessels,  &c.     And  that  if  any  person  maVor.&c.o» 
should  keep  a  greater  quantity  of  gunpowder,  at  one  time,  than     *  Ewv_  08K 
twenty-eight  pounds,  in  any  one  place,  &c.  or  if  the  said  twenty-     °RDRIl;<*s. 
eight  pounds  should  not  be  kept  in  the  manner  directed,  that 
such  person  should   forfeit  all  the   gunpowder  so  kept  contrary 
to  the  ordinance,  and  should  also  forfeit  the  sum  of  125  dollars 
for  every  hundred  weight  of  gunpowder,  and  in  that  proportion 
for  a  greater  or  less  quantity,  to  be  recovered,  with   costs  of 
suit,  in  any  court  having  cognizance  thereof. 

That  after  passing  the  act  and  ordinance  aforesaid,  to  wit, 
on  the  2d  of  Jtme,  1313,  the  defendant  did  keep  a  greater 
quantity  of  gunpowder  than  twenty-eight  pounds,  to  wit,  the 
quantity  of  200  pounds,  at  one  time,  &c.  in  one  place,  &.C. 
whereby  an  action  has  accrued,  &c.  to  demand  and  have  from 
the  defendant  the  sum  of  250  dollars,  &c. 

The  second  count  was  grounded  on  the  by-law  or  ordinance 
of  the  corporation  only,  made  in  pursuance  of  the  authority 
vested  in  them  by  their  charters,  and  by  a  law  of  the  2d  March, 
1812,  &c.  and  a  breach  of  the  ordinance  by  the  defendant,  in 
keeping  1,100  pounds  of  gunpowder,  at  one  time,  in  one  place, 
by  which  an  action  accrued  to  the  plaintiffs,  to  demand  and 
have  of  the  defendant  the  sum  of  2,375  dollars,  parcel  of  the 
3,000  dollars  above  demanded. 

The  third  count,  like  the  first,  was  grounded  on  the  act  of 
the  legislature  of  the  2d  April,  130G,  granting  certain  additional 
powers  and  rights  to  the  corporation  of  New- York,  and  the 
by-law  or  ordinance  of  the  corporation  in  pursuance  thereof, 
as  above  mentioned,  and  stating  a  breach  of  the  ordinance  by 
the  defendant,  in  keeping  1,100  pounds  of  gunpowder  at  one 
time,  in  one  place,  &c.  contrary,  &c.  by  which  an  action  had 
accrued  to  the  plaintiffs,  to  demand  and  have  of  the  defendant, 
other  1,375  dollars,  &.C. 

To  this  declaration  the  defendant  demurred,  and  the  plaintiffs 
joined  in  the  demurrer,  and  the  same  was  submitted  to  the  court 
without  argument. 

Spencer,  J.  delivered  the  opinion  of  the  court.  In  de- 
ciding on  this  demurrer,  the  court  confines  itself  to  the  man- 
ner of  executing  the  power  conferred  by  the  statute,  and  to 
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Albany,  the  consideration  of  the  general  powers  of  the  corporation, 
^^^  under  their  charters.  We  do  not,  at  present,  intend  to  express 
Mayor,  &c.  of  any  opinion,  whether,  under  the  act  of  1806,  the  corporation 

Newark    coujj  impOSe  a  penalty  beyond  the  forfeiture  of  the  powder; 

Ordkenan.  for  admitting-  that  they  could  both  forfeit  the  powder,  and  im- 
pose a  pecuniary  penalty,  we  are  of  opinion  that  the  power 
conferred  by  the  act  has  not  been  well  or  properly  executed. 

The  act,  in  authorizing  the  imposition  of  penalties  for  the 
non-observance  of  by-laws  to  be  passed,  and  in  restraining  the 
penalty  to  250  dollars,  clearly  manifested  an  intention,  on  the 
part  of  the  law-makers,  that  no  more  than  that  sum  should  be 
exacted  as  a  penalty  for  any  one  offence,  or  for  the  violation  of 
the  by  laws  in  any  one  transaction. 

Should  a  different  construction  prevail,  the  limitation  in  the 
amount  of  the  penalty  would  be  nugatory,  and  a  penalty  to  the 
amount  of  250  dollars  might  be  repeated,  not  upon  the  offence 
itself,  but  upon  the  quantity  of  the  offence.  The  by-law  im- 
poses a  penalty  of  125  dollars  for  every  hundred  weight  of  gun- 
powder kept  contrary  to  its  provisions,  and  this  very  case  is  an 
illustration  of  the  excess  of  the  power  granted;  for  in  the  third 
count,  1,375  dollars  are  claimed  for  one  single  offence,  and  ele- 
ven forfeitures  are  insisted  on,  where  there  has  been  but  one  of- 
fence. There  is  no  limit  to  the  principle  set  up  in  the  by-law. 
With  the  same  propriety,  the  penalty  of  125  dollars  might  have 
been  imposed  on  every  pound  of  gunpowder,  or  even  on  every 
grain,  kept  contrary  to  the  by-law. 

The  case  of  Crups  v.  Durdcn,  (Conp.  640.)  is  not  unlike  the  pre- 
tensions set  up  by  the  plaintiffs  here :  Crups  was  convicted  in  four 
convictions  for  exercising  the  trade  of  a  baker  on  the  Lord's  day, 
and  for  selling  hot  loaves  contrary  to  the  statute.  Lord  Mansfield 
said,  on  the  construction  of  the  act  of  parliament,  "  the  offence 
is,  exercising  his  ordinary  trade  on  the  Lord's  day,  and  that  with- 
out any  fractions  of  the  day,  hours,  or  minutes ;  it  is  but  one  entire 
offence,  whether  longer  or  shorter  in  point  of  duration,  or  whe- 
ther it  consist  of  one  or  a  number  of  particular  acts ;  that  there 
was  no  idea  conveyed  by  the  act,  that  if  a  taylor  sews  on  the 
Lord's  day,  every  stitch  he  takes  is  a  separate  offence ;  and  (he 
adds)  there  can  be  but  one  entire  offence  on  one  and  the  same 
day;  killing  a  single  hare  is  an  offence,  but  the  killing  ten 
more  the  same  day  will  not  multiply  the  offence,  or  the  penalty 
imposed  for  killing  one." 
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In  the  present  case,  it  is  impossible  to  believe  that  the  legis-     Albany, 
lature  meant  to  confer  a  power  at  variance  with,  and  subversive    ^"|""|*\ 
of,  the  very  limitation  coupled  with  the  power  granted.     The  M*von,&co» 
offence  of  keeping  gunpowder  contrary  to  such  by-laws  as  the       HWV.  onK 
safety  of  the  city  of  New-York  might  require,  was  the  mischief    °RDRBNAN- 
intended  to  be  prevented ;  and  the  legislature  considered  a  pe- 
nalty, not  exceeding  250  dollars,  a  sufficient  mulct  to  remedy 
that  mischief.     The   by-law  is  a  plain  and  manifest  excess  of 
power,  in  inflicting  a  penalty,  and  in  applying  it,  not  to  the  offence 
itself,  but  to  the  quantity  of  the  offence,  and  thus  transcending 
the  limitation  of  the  penalty  by  the  legislature. 

Though  the  act  of  1806  contains  no  recitals,  stating  that  it 
Avas  passed  on  the  application  of  the  corporation  of  New-  York, 
yet  we  must  presume  that  it  was  so  passed,  it  being  almost  the 
invariable  course  of  proceeding,  for  the  legislature  not  to  in- 
terfere in  the  internal  concerns  of  a  corporation,  without  its 
consent,  signified  under  its  common  seal.  If  it  be  conceded, 
that  the  by-laws  in  question  were  authorized  by  the  general 
powers  conferred  by  the  charters,  upon  which  we  express  no 
opinion,  the  application  by  the  corporation  to  the  legislature, 
and  the  latter  having,  in  several  instances,  legislated  on  the  sub- 
ject matter  of  the  by-law,  operates  as  a  limitation  to  any  gene- 
ral and  undefined  powers  in  the  charters.  For  this  reason  we 
are  of  opinion  that  the  second  count  cannot  be  supported,  if  it 
rests  solely  on  the  charters  ;  and  if  it  is  intended  to  be  ground- 
ed on  the  act  of  1306,  the  reasoning  already  applied  to  the 
other  counts  extends  to  that. 

Judgment  for  the  defendant. 
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Jan    1815. 

GtTHRIE 

rucsLEY.  Guthrie  against  D.  and  J.  Pugslet. 

for "  breach™  THIS  was  an  action  of  covenant  for  a  breach  of  the  cove- 
cmienant.     on  nant  Qf  seisjn  [n  a  deed.     The  defendants,  by  their  deed,  dated 

the     covenant  •' 

oi  seisin  in  a  1 7  th  November,  180T,  conveyed  to  the  plaintiff,  in  fee,  a  lot  of 

deed,     it     ap-  ■>  j  r 

ppared,     that  land,  in  the  town  of  Norwich,  in  the  county  of  Chenansro.     The 

the  title  of  the     ,  .*«.',  .  Z       .   . 

defendants  was  deed  contained  the  usual  full  covenants  of  seisin,  power  to  sell, 

derived     from    c,  , 

the    will    of  ice.  and  warranty. 

who  de\ i'Ldto  The  title  of  the  defendants  to  the  premises  so  conveyed,  was 
tow™  "Vglve  claimed  under  the  will  of  their  father,  who  died  in  July,  1804, 
unto  my'Two  soon  after  making  his  will,  which  was  dated  21st  July,  1804. 
BonvDjandJ.,  jje  jeft  two  sons,  the  defendants,  and  four  daughters.     The  de- 

all  land  I  may  '  ° 

die  possessed  of  vise  to  his  sons  was  as  follows:  "  I  give  and  bequeath  unto  my 

in  the  town  of  /»'"'.       i_ 

M."  whidi  in  two  sons,  David  and  John,  all  land  I  may  die  possessed  of  in  the 
mises  convey  town  of  Stanford,  and  county  aforesaid ;  likewise  all  land  I  may 
j.  to  the  plain-  die  possessed  of  in  the  town  of  Norwich,  county  of  Chenango,  and 
held  that  "by  state  aforesaid."  The  premises  conveyed  by  the  defendants 
and  j  Took  on-  were  admitted  to  be  part  of  the  land  included  in  this  devise. 
ly  a  life  es-       The   cause  was  noticed  for  trial  at  the  Dutchess  circuit,  in 

tate ;   but  that 

as  they  were  August,  1814,  when  a  case  was  agreed  on,  containing  the  facts 
heirsatiaw,to  above  stated.     And  it  was  agreed,  that  if  the  court  should  be  of 

two  xirths  of  i  lie  ....  ,....»,  .   .     ,  •     j 

lands  convey  opinion  that  the  plaintiff  was  entitled  to  recover,  a  judgment 
their  covenant  should  be  entered,  as  upon  a  verdict,  for  such  sums  as  the  court 
broken  only  h!  should  award  ;  but  that  if  the  court  should  be  of  opinion  that 
r)fato\ifFwouid  the  plaintiff  was  not  entitled  to  recover,  then  judgment  should 
be  entitled  to  j3e  entered  for  the  defendant  as  upon  a  verdict. 

recover  d;ima-  r 

ges    only   in       Xhe  case  was  submitted  to  the  court,  without  argument. 

proportion     to 
the    value     of 

which  the  title  Thompson,  Ch.  J.  delivered  the  opinion  of  the  court.  There 
h,  loVir  sixths  is  no  other  part  of  the  will  that  can  be  called  in  aid  of  this 
ration  "moneys  devise,  and  explanatory  of  the  intention  of  the  testator.  It  is 
but \s"t\Z''ifi  therefore  very  clear,  that  the  devisees  took  only  an  estate  for 
estate  of    the  jj(e>  Xhiey  had  not,  consequently,  an  estate  of  inheritance,  in  fee 

defendants    in  •>  '  *  •" 

the  four  sixths  simple,  according  to  the  covenant  in  their  deed.     The  cove- 
passed  to  the  '      '  ° 
plaintiff,        by 

their  deed,  tlie  value  of  such  life  estate  must  be  deducted;  nor  was  intetrui  to"  be  allowed  during 
the  lives  of  the  defendants,  as  during  that  time  the  plaintiff  could  not  be  called  on  for  mesne  profits; 
and,  under  the  s.<i  cial  circumstances  of  the  case,  the  court  awarded  a  rcnire  to  a  jury  to  assess  the  da- 
mages of  the  plaintiff  on  those  principles. 
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nant  has,  therefore,  been  broken.  But  the  defendants,  as 
appears  by  thecase,  are  entitled,  as  heirs  at  law,  to  two  sixths 
of  the  land  conveyed  by  them.  Their  covenant  is,  therefore, 
only  broken  in  part ;  and  the  question  is,  what  shall  be  the 
measure  of  damages  where  there  is  a  part  failure  of  title  only  ? 
The  rule  of  damages,  as  settled  by  this  court  in  the  case  of 
Morris  v.  Phelps,  (5  Johns.  Rep.  49.)  is,  to  recover  damages 
in  proportion  to  the  value  of  the  part  for  which  the  title  has 
failed,  which  in  this  case  would  be  four  sixths  of  the  con- 
sideration money  and  the  interest,  was  it  not.  for  another 
circumstance  which  attends  this  case,  which  is,  that  the 
defendants,  under  the  will  of  their  father,  took  a  life  estate 
in  the  whole  of  the  land,  and  this  estate  will  pass  to  the 
plaintiff  under  their  deed.  He,  therefore,  has  a  title  in  fee 
to  two  sixths  of  the  land,  and  an  estate  for  the  lives  of 
the  defendants,  in  the  whole  ;  so  that  no  rule  adopted  in  any  of 
the  cases  on  this  subject  heretofore  decided  by  this  court,  will 
reach  the  present  case.  Nor  is  there  any  settled  rule  of  law 
by  which  the  damages  are  to  be  ascertained,  without  having 
recourse  to  a  jury  to  assess  them,  as  they  must  depend,  princi- 
pally, upon  the  value  of  the  estate  during  the  lives  of  the  de- 
fendants, which  must  be  deducted  from  the  four  sixths  of  the 
consideration  money.  Nor  ought  interest  to  be  allowed  during 
these  lives ;  for  no  one,  during  that  time,  will  have  a  right  to 
turn  the  plaintiff  out  of  possession,  or  call  upon  him  for  the 
mesne  profits,  which  is  the  reason  why  interest  is  allowed  to  be 
recovered.  A  venire  must,  therefore,  be  awarded,  for  a  jury, 
to  assess  the  damages,  under  the  special  circumstances  of  this 
«ase. 


ALBANY, 
Jan    1815. 
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Firem. Ins. Co.     WAljM&ar  and  Walden  against  The  New-York  Firemen 

Insurance  Company. 

The  insured      THIS  was  an  action  on  a  policy  of  insurance,  on  the  ship 

is  not  bound  to  r  J  7  * 

disclose  to  the  Suffolk,  Cartivright,  master,  from  Belfast  to  Lisbon,  and  thence 
circumstances  to  New-  York.  The  cause  was-  tried  at  the  Nerv- York  sittings  in 
risks  which  the  April  last,  when  a  bill  of  exceptions  was  taken  by  the  de- 
aacsiime,0eand  fendants  to  the  evidence  admitted  by  the  judge,  and  to  his 
ctdehdT/a  charge  to  the  jury. 

ther  express  or  The  Su.folk  sailed  from  New-Orleans  in  September,  1810,  for 
implied.^  Belfast,  but  on  the  way  thither  was  compelled  to  put  into  the 
Ted,unsoiicited,  Havanna,  in  the  island  of  Cuba,  for  a  supply  of  water.     While 

is  not  hound  to  . 

disclose  cir-  in  the  Havanna,  the  master  of  the  ship  drew  a  bill  on  the  plain- 
fative  to  the  tiffs,  for  about  800  dollars,  in  favour  of  a  mercantile  house  in 
rATie^hi'^or  that  place,  which  bill  was  never  accepted  or  paid  by  the  plain- 
caVe'iessneffl08  ^s>  *°r  these  reasons :  that  they  had  had  information  from  the 
and    want   of  cai>tain  that  the  vessel  put  into  the  Havanna  merely  for  water  ; 

economy  in  the         r  r  j 

master,  provi-  and,  that  the  bill  was  unaccompanied  with  any  account  or  in 

ded    they    do  '  •  i      ,    , 

not  tend  to  im-  formation  of  repairs  or  supplies  furnished  the  vessel  there.  The 

peach   his   ho-  A  ,  .-    ;.    '.  __ 

nesty.  vessel,  after  a  short  stay  in  the  Havanna,  resumed  her  voyage 

To  constitute    „,-,,..  1.1  z»i  •   •         r 

barratry,  there  for  Beljast ;  but  by  reason  of  damage  arising  from  tempestuous 
Ment  totent  weather,  she  was  compelled  to  put  into  Cork,  in  Ireland,  where 
miLhe  employ  sne  arrived  on  the  18th  of  January,  1811 ;  and,  having  under- 
eomDetenV  °f  Sone  thorough  repairs,  left  there  on  the  29th  of  April,  and 
and1'"'  ' odd  arrivetl  in  Belfast  on  the  3d  of  May. 
general    cha-       rpne  vessei  an(j  cargo  had  been  placed  by  the  plaintiffs  under 

racter;    hut  °  ,       «   ,-,  o    rt  r  ■ 

facts  or  iufor-  (,lie  general  direction  and  control  of  Cropper  ft  Co.,  of  Liver- 
his  careless  pool,  and  while  at  Cork,  Harvey  ft  Co.  acted  as  agents  for  the 
gaoce,  anil*  ship.  On  the  19th  of  March,  1811,  Harvey  ft  Co.  wrote  a 
JJfie^Sot  letter  to  Cropper  ft  Co.,  stating  that  "a  vessel  had  got  foul  of 
risakeofalharlrae  the  Suffolk,  and  carried  away  her  bowsprit ;  that  they  feared 
St'  beddisdod-  tliat  Cal)tam  Cartwright  was  careless  of  his  business,  and  that 
Sld-  his  amount  of  repairs  and  expenses  would  astonish  them  all ; 

that  they  had  no  control  further  than  to  recommend,  as  he  was 
his  own  master ;  that  his  detention  had  been  very  great,  yet  he 
seemed  very  easy  under  it."  A  copy  of  this  letter  was  trans- 
mitted by  Cropper  ft  Co.,  in  a  letter  of  the  23d  of  March,  1811, 
to  the  plaintiffs,  in  which  they  say,  "  This  day  wc  shall  write 
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again   [to  Car  tn  right]    pointedly,  and   urge  that  necessity  of    albant, 
economy  and  despatch  which  we  early  enjoined  him  to  observe.     *™L^\ 
All  that  in  us  lies  shall  be  done  to  get  the  Suffolk  on  to  Belfast,       Waldxn 
and  to  guard  your  interest ;  but  if  a  master  of  a  ship  will  not  Firhm.i.n».c». 
do  his  best,  an  agent  is  placed  in   ungrateful   circumstances. 
The  accident  to  his  bowsprit  will  cause  some  further  (but  we 
hope  not  much)  delay  to  pursuing  her  voyage.*' 

The  above  letters  were  received  by  the  plaintiffs  before  insu- 
rance was  effected,  but  they  were  not  communicated  to  the 
insurers,  nor  was  the  circumstance  of  the  bill  drawn  by  Cart- 
wright  at  the  Ilavatwa,  on  the  plaintiffs,  nor  the  letters  immedi- 
ately following  from  the  plaintiffs  to  Cropper  <$•  Co. 

In  answer  to  the  above-mentioned  letter  from  Cropper  #  Co. 
the  plaintiffs,  on  the  10th  of  Mai/,  1811,  write,  "that  they 
had  received  their  letters  of  the  19th  and  25th  of  March,  which, 
confirm  their  apprehensions  as  to  Captain  Cartwright's  conduct; 
that  if  he  is  still  under  their  control,  they  wish  them  to  discharge 
him,  if  they  can  procure  another  master  well  qualified ;  and 
not  to  pay  him  any  thing,  but  leave  it  to  them  to  settle  with  him 
in  New-York;  and  to  transmit  to  them  their  accounts  of  advances 
to  him.  with  necessary  vouchers.'*'  In  a  subsequent  letter  of 
the  13th  of  May,  to  the  same  persons;  the  plaintiffs  say,  "An- 
nexed is  a  copy  of  our  last,  to  which  refer ;  and  we  confirm 
our  instructions  then  given,  as  to  the  dismissal  of  Captain  Cart- 
wright  from  the  command  of  our  ship  Suffolk,  if  you  should 
think  it  necessary  to  our  interest." 

The  above  letters  were,  at  the  trial,  given  in  evidence  on 
the  part  of  the  defendants ;  the  plaintiffs  likewise,  afterwards, 
offered  in  evidence  the  letter  of  the  13th  of  May,  above  men- 
tioned, and  which  had  previously  been  read  on  the  part  of  the 
defendants,  which  was  objected  to,  but  was  admitted  by  the 
judge,  and  his  opinion  excepted  to  by  the  defendants. 

The  ship  left  Belfast  on  the  2d  of  July,  with  instructions  to 
proceed  to  Lisbon,  and  from  thence  to  New-York.  She  arrived 
at  Lijbon  on  the  14th  of  July,  and  having  taken  in  eighty  moy;1 
of  salt,  for  which  the  master  gave  a  bill  of  lading  to  deliver  the 
same  in  New  York,  she  left  Lisbon  on  the  19th  of  August,  after 
being  cleared  out  for  New-York,  with  verbal  directions  from 
the  consignees  at  Lisboti  to  proceed  to  New-York.  Two  weeks 
before  the  ship  Mt  Lisbon,  the  master  expressed  to  bis  mate  an 
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albany,  intention  of  going  to  New-Orleans ;  but  on  being  questioned 
^^^J  by  one  of  the  consignees  at  Lisbon,  who  had  heard  a  report  of 
Waldbn  his  having  given  such  an  intimation,  he  denied  it,  and  declared 
Fihem.Ins.Co.   Ins  intention  to  be  to  proceed  to  New-York. 

The  vessel,  notwithstanding,  proceeded  to  New-Orleans,  and, 
as  was  stated  in  the  deposition  of  the  mate,  the  master,  instead 
of  pursuing  what  he,  the  deponent,  understood  to  be  the  usual 
course  from  Lisbon  to  New*Orleans,  for  vessels  drawing  no  more 
water  than  the  Suffolk,  steered  for  Antigua,  and  passed  just  to 
the  north  of  it ;  thence  between  St.  Bartholomews  and  Barbuda ; 
thence  to  the  northward  of  the  Virgin  Islands,  Porto  Rico,  and 
Hispaniola,  and  thence  through  the  Old  Straits.  While 
passing  through  the  Straits,  the  ship  came  to  an  anchor,  and 
her  cables  were  parted ;  whereupon,  by  the  direction  of  the 
captain,  the  cables  were  cut  close  to  the  vessel,  for  which  the 
mate,  as  he  stated  in  his  deposition,  believed  there  was  no  ne- 
cessity- After  this,  the  ship  proceeded  for  Mat anzas,  in  the  island 
of  Cuba,  where  she  arrived  on  the  7th  of  October,  and  the  cap- 
tain went  to  the  Havanna  to  obtain  a  new  cable  and  anchor, 
which  were  brought  on  board  the  ship  about  the  18th  of  October ; 
she  was,  notwithstanding,  unnecessarily  detained  by  the  master 
until  the  29th  of  November. 

While  at  Matanza's,  the  captain  hypothecated  the  ship  to  one 
Francis  Drake,  for  1,563  dollars ;  but  how  the  debts  which  were 
thus  secured  had  arisen,  or  how  the  money  raised  by  the  bot- 
tomry had  been  appropriated,  did  not  appear.  He  likewise 
gave  a  bill  of  lading,  on  account  of  some  advances  made  to 
him,  of  the  salt  on  board  his  ship,  to  one  Modem,  a  merchant 
at  Matanzas,  to  be  delivered  to  one  Morgan,  at  New-Orleans. 

The  vessel  arrived  at  New-Orleans  in  December,  1811.  The 
agent  for  the  plaintiffs  at  New-Orleans,  by  the  direction  of  the 
plaintiffs,  demanded  of  the  captain  to  deliver  up  the  ship  to 
them,  which,  on  his  refusing  to  do,  he  proceeded,  in  the  district 
court,  to  dispossess  the  master,  and,  during  the  pendency  of  such 
proceedings,  the  ship  was  libelled  in  the  parish  court  of  New- 
Orleans,  on  the  bottomry  bond  to  Drake,  and  was,  by  the 
order  of  the  court,  sold  for  the  benefit  of  all  parties.  The  salt 
on  board  of  the  Suffolk  was  claimed  by  Morgan,  by  virtue  of 
the  before-mentioned  bill  of  lading  to  Madan  ;  and  on  the  plain- 
tiff's agent  opposing  the  delivery  of  it  to  him,  an  attachment 
was,  at  the  instance  of  Morgan,  issued  out  of  the  parish  court 
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of  New-Orleans  against  the  salt,  and  also  the  ship;  and,  by  albawy, 
order  of  the  court,  the  salt  was  appraised,  and  bonded  by  the  Jan  I816- 
plaintiffs'  agent.  Walmm 

The  judge  charged  the  jury,  that  the  evidence  of  barratry  FihkmM.ss.Co. 
was  conclusive,  and  that  the  insured  were  not  bound  to  com- 
municate to  the  insurers,  at  the  time  of  making  insurance,  any 
of  the  letters  above  mentioned  which  were  in  their  possession, 
nor  any  of  the  circumstances  within  their  knowledge  respecting 
the  master  of  the  ship.  The  jury  found  a  verdict  for  the  plain- 
tiffs, and  the  defendants  excepted  to  the  opinion  of  the  judge  ; 
and  the  bill  of  exceptions,  according  to  the  directions  of  the 
statute,  was  returned  to  this  court ;  on  which  a  motion  was  made 
to  set  aside  the  verdict,  and  for  a  new  trial. 

S.  Jones,  jun.  for  the  defendants.  The  conduct  of  the  master 
did  not  amount  to  barratry  ;  but  we  shall  not  discuss  that  ques- 
tion. 

The  principal  objection  is,  that  there  was  a  material  conceal- 
ment on  the  part  of  the  plaintiffs.  The  letters  and  other  matters 
relative  to  the  conduct  and  character  of  the  master,  in  their 
knowledge,  at  the  time  the  insurance  was  effected,  ought  to 
have  been  disclosed  to  the  defendants. 

It  is  a  general  and  well-settled  rule,  that  every  fact  and  cir- 
cumstance which  could  influence  the  mind  of  a  prudent  and 
intelligent  insurer,  in  determining  whether  he  will  underwrite 
the  policy,  or  not,  is  material,  and  ought  to  be  communicated 
to  him.*     So,  a  suppression  of  circumstances,  a  knowledge  of  *Man&.  on  Ins. 
which   might  have  induced   the    insurer  to  demand  a  higher  3  Jfwr.  i909. 
premium,  will  vitiate  the  policy.f     Even  doubtful  rumours  re-  +  3 ihiias.'m. 
specting  the  safety  of  a  ship  have  been  held  material,  and  the  \&    i  ^'^ 
concealment  of  them  will  avoid  the  policy.J  £'{"  Luifrdaie 

The  safety  and  success  of  the  voyage  insured  materially  de-  v  'Jhx'!?- 
pend  on  the  character  and  conduct  of  the  master.     It  is  of  the  t  2  p  nms. 
greatest  importance  to  the  insurer  to  know  whether  the  master  Mmk.  171— 
be  prudent,  vigilant,  and  discreet;  or  improvident,  careless,  and  m  ^0.  am 
extravagant,  in   the  management  of  the  business  and  property 
entrusted  to  his  charge.     The  barratry  of  the  master  is  one  of 
the  perils  insured  against,  and  the  insurer  is,  therefore,  interest- 
ed in  being  informed  of  those  habits  of  extravagance  and  care- 
lessness, which  naturally  lead  persons,  in  that  situation,  to  the 
commission    of  barratry.     That   the  master  had  a   fair   cha- 
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Albany,    racter  when  lie  sailed  from  New-York,  is  an  additional  reason 
^^^J  for  requiring  from  the  insured  a  communication  of  the  facts 
Walden      relative  to  his  subsequent  bad  conduct,  as  the  defendants,  rely- 
FiremJns. Co.  ™g  on  tnat  previous  fair  character,  would  be  more  easily  in- 
duced to  take  upon  themselves  the  risks  of  the  policy.     It  is 
the  moral  conduct  of  the  master,  in  relation  to  his  trust,  in 
■which  the  insurers  are  interested,  for  it  is  against  his  fraudulent 
conduct  that  they  have  insured.     Whatever  may  be  his  charac- 
ter or  conduct,  in  this  respect,  his  nautical  skill  may  be  the 
same.     The  bad  character  of  the  master,  therefore,  cannot  be 
said  to  come  within  any  implied  warranty  as  to  seaworthi- 
ness. 

Griffin  and  T.  A.  Emmet,  contra.  In  case  of  a  warranty  9 
express  or  implied,  no  communication  is  required  on  the  part 
of  the  insured.  Seaworthiness  is  an  implied  warranty.  It  is  a 
a  part  of  this  implied  condition  that  the  ship  should  have  every 
thing  necessary  to  her  safe  navigation,  such  as  a  sufficient  crew, 
*  7  Term  Rep.  and  a  captain  of  competent  nautical  skill.*  The  nautical  skill 
of  the  master,  is  at  the  risk  of  the  insured.  It  is  a  matter  for 
which  they  undertake.  So  far  as  any  other  quality  entering 
into  his  general  character  goes  to  his  fitness  for  the  employ- 
ment, it  also  enters  into  his  nautical  character  and  competency. 
It  is,  therefore,  a  part  of  the  implied  warranty  of  the  assured, 
that  the  master  shall  have  ordinary  integrity,  or  a  good  general 
character,  at  the  place  from  whence  the  vessel  sails,  or  when 
the  risk  commences. 

The  extravagance  of  the  master  in  repairs,  is  nothing;  far  if 
he  expends  more  than  he  ought,  the  owners,  not  the  insurers, 
must  pay  the  eicess.  A  bad  captain  for  the  owners,  may  be  a 
very  good  one  lor  the  insurers. 

Again,  the  letters,  the  concealment  of  which  is  complained 
of,  contained  only  hints  and  suspicions ;  and  the  real  objection 
is,  thai  the  insured  did  not  communicate  these  suspicions  and 
apprehensions,  which  might  have  injured,  very  unjustly,  the 
character  of  the  master.     It  is  facts,  not  suspicions,  which  the 
insured  Is  bound  to  disclose.     It  is  not  every  thing  which  in- 
creases Ihfe  risk,  the  concealment  of  which  will  vacate  the 
i  Touiminv.    policy.f     In  the  case  of  Haywood  v.  Rodger  s,±  which  was  an 
Ic£m2I  °'"P'  insurance  at  and  from   Trinidad,    the  insured  had  received  a 
890.596.'        letter  from  the  captain,  informing  him,  that  he  had  been  obliged 
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to  have  a  survey  on  the  ship,  at  Trinidad,  on  account  of  her     ai.banv, 
bad  character,  but  the  survey  which  accompanied   the  letter  ^JJ^JJJ^ 
gave  the   ship  a  good   character,    it  was  held,  that  the  non-      Walden 
disclosure  of  the  loiter  and  survey  to  the  insurers,  did  not  vacate  p4VMviX8.c^ 
the  policy ;  though,  if  they  had  been  communicated,  it.  would 
have  enhanced  the  premium.  To  constitute  such  a  concealment 
as  will  vitiate  the  policy,  it  must  be  of  something  palpably 
material  to  the  risk,  and  about  which  there  can  be  no  doubt. 

Again,  the  insured  could  not  certainly  know,  at  the  time 
the  policy  was  underwritten,  who  was  the  captain,  for  they  had 
previously  written  to  their  correspondents,  Cropper  Sc  Co.,  au- 
thorizing them,  in  their  discretion,  to  discharge  Cart  might,  and 
appoint  another  captain. 

Wells,  in  reply.  The  assured  had  received  such  information 
of  the  conduct  of  Captain  Cartwright,  as  had  destroyed  all  then- 
confidence  in  his  integrity.  It  was  not  a  matter  of  mere  sus- 
picion or  rumour.  It  was  believed  by  them  to  be  true,  and 
they  acted  on  that  belief,  as  to  the  fact  of  his  misconduct.  In 
Spcrry  v.  The  Delaware  Insurance  Company,*  Washington,  J.  *  Marsh.  /»«. 
held,  that  even  if  the  materiality  of  the  communication  was  m  (a)  nofe 
doubtful,  it  ought  not  to  be  withheld,  for  it  is  the  duty  of  the 
insured  to  give  the  other  contracting  party  an  opportunity  of 
judging,  equally  with  himself. 

The  moral  character  of  the  captain  is  not  included  in  the 
implied  warranty  of  seaworthiness,  which  extends  only  to  the 
nautical  skill  of  the  captain  and  crew.  Yet  this  moral  character 
may  be  very  essential  to  be  known  by  the  insurers,  in  regard 
to  the  risk  of  barratry  assumed  by  them.  If,  under  the  implied 
warranty  of  seaworthiness,  the  insured  were  to  be  considered 
as  warranting  the  moral  character  of  the  master,  that  warrant} 
would  extend  also  to  the  crew,  which  will  hardly  be  pretended. 
Such  a  doctrine  would  put  an  end  to  the  business  of  insurance. 
All  that  Ave  contend  for  is,  that  the  insured  shall  not  employ  a 
master  or  agent  whom  they  know  to  be  destitute  of  integrity,  or 
.  incompetent.  As  regards  the  implied  warranty  of  seaworthi- 
ness, the  knowledge  or  ignorance  of  the  insured  as  to  the  fact, 
makes  no  difference. 

It  is  said  to  be  a  part  of  the  implied  warranty,  that  the  mas- 
ter had  a  good  general  character  at  the  place  of  departure: 
Now  the  fact  is,  that  the  master,  in  this  case,  had  lost  all  cha- 
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Albany,    sacter  before  he  arrived  at  Belfast.    If  so,  then,  on  the  doc- 

•**JV^-     trine  of  the  plaintiffs,  there  has  been  a  breach  of  the  warranty, 

Walden      which  puts  an  end  to  the  contract.     But  how  is  the  warranty, 

FiremJns.  Co.  as  *-°  *ne  moral  character  of  the  master,  to  be  reconciled  with 

the  undertaking  of  the  assured  to  indemnify  against  the  barratry 

or  fraudulent  conduct  of  the  master  ? 

The  whole  doctrine,  as  to  concealment,  rests  on  this  princi- 
ple, that  it  is  not  the  duty  of  the  insurer  to  inquire,  but  that  of 
the  insured  to  disclose. 

Pxatt,  J.  delivered  the  opinion  of  the  court.  This  case  is 
presented  in  the  form  of  a  bill  of  exceptions,  and  the  counsel 
for  the  defendants  move  to  set  aside  the  verdict  on  the  following- 
grounds  :  viz. 

1.  That  improper  evidence  was  admitted. 

2.  That  the  judge  misdirected  the  jury. 

3.  That  the  verdict  is  against  law  and  evidence. 

The  question  of  undue  concealment  in  this  case  presents  two 
aspects : 

First,  in  regard  to  seaworthiness,  which  implies  a  warranty 
on  the  part  of  the  assured  that  the  ship  shall  be  in  a  fit  condition 
for  the  voyage,  with  all  her  equipments;  and,  also,  that  she 
shall  have  a  competent  master  and  crew. 

Secondly,  the  express  warranty  in  the  policy  agaiust  bar- 
ratry. 

With  respect  to  the  first,  it  is  not  necessary  that  there  should 
be  any  representation ;  because  the  seaworthiness  of  the  ship  is 
an  implied  condition  of  the  contract  of  insurance. 

The  rule  is,  that  there  should  be  a  representation  of  every 
fact  within  the  knowledge  of  the  assured  which  is  material  to 
the  risk  incurred  by  the  underwriter ;  except  it  be  covered  by 
a  warranty  on  the  part  of  the  assured.  (Shoolbred  v.  Nutt,  Park, 
300.)  Both  parties,  therefore,  as  to  the  facts  which  constitute 
seaworthiness,  have  a  right  to  remain  silent  at  the  time  of 
making  the  contract;  and  then,  if,  in  fact,  the  ship  be  not  in 
all  respects  seaworthy  at  the  time  when  the  risk  was  to  com- 
mence, the  policy  is  void. 

Unseaworthiness,  under  this  policy,  (which  is  in  the  com. 
mon  form,)  is  at  the  risk  of  the  assured ;  and,  therefore,  they 
are  not  bound  to  disclose  any  thing,  unsolicited,  on  that  sub- 
ject. 
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If  we  suppose  a  policy  wherein  the  underwriter  expressly    albany, 
warrants  the  ship  to  be  seaworthy,  then,  indeed,  the  duty  of    Jan-  1815- 
making  disclosures  would  apply  with   full   force  against  the      Waldbn 
assured.      If  the  underwriter,  however,  (upon  the  ordinary  f,otmvi.n8. Cb» 
policy,)  chooses  to  make  inquiries,  the  assured  is  bound  to  an- 
swer truly.  (Hat/mood  v.  Rodgcrs,  4  East,  590.) 

The  practice  of  omitting  to  make  inquiries  as  to  seaworthi- 
ness, arises,  I  presume,  from  this. prudent  consideration,  that 
every  material  disclosure  on  that  subject  would  lessen  the  obli- 
gation of  the  implied  warranty  on  the  part  of  the  assured  ;  and 
the  underwriter,  wishing  to  leave  that  obligation  unimpaired 
and  unqualified,  generally  chooses  to  receive  no  communica-  - 
tions  as  to  the  condition  of  the  ship  or  the  character  of  the 
master.  For  so  far  as  the  representation  extends,  according  to 
the  truth  of  facts,  the  implied  warranty  of  seaworthiness  ceases 
on  the  part  of  the  assured. 

The  case  of  Shoolbred  v.  Nutt,  (Park,  300.  1  Marsh.  415.) 
was  an  insurance  upon  a  ship  from  Madeira  to  Charleston.  The 
ship  had  sailed  from  London  to  Madeira.  The  plaintiff  procured 
insurance,  without  communicating  to  the  underwriters  two  let- 
ters which  he  had  received  from  his  captain  the  day  before  he 
effected  the  insurance,  stating  "  that  the  ship  had  arrived  at. 
Madeira,  but  was  very  leaky ;  and  that  the  pipes  of  wine  on 
board  of  her  had  been  half  covered  with  water."  But  it  was 
proved  at  the  trial,  that  the  leak  had  been  completely  stopped 
before  she  sailed  from  Madeira.  Lord  Mansfield  decided,  that 
it  was  enough  that  the  ship  actually  sailed  in  good  condition 
when  the  risk  commenced,  and  that  the  assured  were  not  bound 
to  disclose  the  information  contained  in  the  letters. 

The  case  of Haywood  v.  Rodgcrs,  (4  East,  590.  1  Marsh.  4f6.) 
was  an  insurance  upon  a  ship  from  Trinidad  to  London.  The 
assured  had  received  a  letter  from  his  captain,  informing  him, 
"  that  he  had  been  obliged  to  have  a  survey  on  the  ship  at 
Trinidad,  on  account  of  her  bad  character."  But  the  survey 
which  accompanied  the  letter  gave  the  ship  a  good  character  ; 
ind  it  was  held,  that  the  non-disclosure  of  the  letter  and  survey 
to  the  underwriters,  did  not  vacate  the  policy,  although  it  ap- 
peared in  evidence,  that  such  circumstance,  if  known,  would 
have  enhanced  the  premium. 

In  all  the  numerous  cases  cited  by  the  counsel  for  the  defend- 
ants, to  exemplify  the  rule  that  the  assured  is  bound  to  disclose 
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every  material  fact  within  his  knowledge,  the  risks  to  which 
the  concealments  related,  were  directly  assumed  by  the  under- 
Walden      writers. 

Firem.vIks. Co.  If  the  letters  charged  to  have  been  concealed  in. this  case 
related  merely  to  the  risk  of  unseaworthiness,  it  is  a  sufficient 
answer,  that  the  assured  never  sought  indemnity  against  that 
risk;  on  the  contrary,  it  was  an  essential  part  of  this  contract, 
that  the  assured  should  warrant  every  ingredient  of  seaworthi- 
ness. 

The  rule  applicable  to  this  subject  is  expressed  with  great 
precision  and  accuracy  by  Washington,  J.  in  the  case  of  Kohnc 
v.  Insurance  Company  of  North  America,  (1  Marsh.  473.  note  lb> 
by  Condi/,)  viz.  "  The  underwriter  takes  upon  himself  the  risk 
which  the  assured  is  not  milling  to  bear,  always  under  the 
implied  condition,  that  he  shall,  as  to  all  facts  within  the  pri- 
vate knowledge  of  the  assured,  be  equally  informed  as  him- 
self." 

In  this  view  of  the  case,  therefore,  it  appears  to  me,  that  the 
judge  very  properly  charged  the  jury  that  the  assured  were  not 
bound  to  disclose  the  letters  and  other  facts  in  regard  to  the 
character  and  conduct  of  the  captain. 

I  am  also  satisfied,  that  upon  the  question  of  seaworthiness, 
embracing  the  character  of  the  captain,  the  verdict  is  not  against 
the  weight  of  evidence. 

In  examining  this  case,  in  the  second  point  of  view  proposed  ; 
that  is,  as  an  insurance  against  barratry,  it  presents  a  contract 
of  a  complicated  and  extraordinary  kind,  "  making  the  under- 
writer (as  Lord  Mansfield  expresses  it)  become  insurer  of  the 
conduct  of  the  captain  whom  he  does  not  appoint,  and  cannot 
dismiss,  to  the  owners  who  can  do  either."  It  is  here  worthy 
of  remark,  that  the  qualities  and  condition  of  the  ship  and  her 
apparel  may  be  certainly  known  by  survey  and  inspection,  but 
theheart  of  man,  and  his  moral  structure,  are  in  a  great  measure 
unsearchable  by  human  discernment.  To  seek  indemnification, 
therefore,  against  human  frailties,  by  insurance  against  barratry, 
is  a  legitimate  object,  and  favorable  to  commerce. 

I  consider  the  contract  to  be  essentially  this  :  that  the  assured 
shall,  in  good  faith,  employ  a  captain  of  competent  nautical 
skill  and  general  good  character ;  and  if  he  do  so,  then,  am? 
not  otherwise,  the  insurer  is  liable  for  barratry. 
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Here  it  is  important  to  ascertain,  with  precision,  the  true  de-    albany, 
finition  of  «  barratry:1  ^J0£, 

According  to  Valin,  Pothier,  Emerigon,  and  Le  Guidon,  Waldbn 
"  Barratry  comprehends  every  fault  of  the  master  by  which  a  FmeM.i-o.Ce. 
loss  is  occasioned,  whether  arising  from  fraud,  negligence,  un« 
ski  I  fulness,  or  mere  imprudence."  But  in  the  English  law,  it 
has  a  more  limited  signification.  No  fault  of  the  master  amounts 
to  barratry,  unless  it  proceed  from  a  fraudulent  purpose ; 
(2  Marsh.  518.)  or,  in  the  language  of  Ch.  J.  Lee,  (cited  and 
recognised  as  law  in  Phin  v.  Royal  Exchange  Assurance  Com- 
pany, 7  Term  Rep.  508.)  "  Barratry  must  be  some  breach  of 
trust  in  the  master,  ex  maleficio ;"  or,  as  defined  by  Lord  El- 
lenborough,  (Earl  v.  Roncroft,  8  East,  126.  Park,  121.^ 
"  there  must  be  fraud,  or  crime,  to  constitute  barratry." 

According,  then,  to  the  established  meaning  of  the  term 
barratry,  in  the  English  law,  the  underwriters,  in  this  case, 
insured  against  the  acts  of  the  captain  which  might  be  fraudulent 
or  criminal,  and  his  breaches  of  trust,  ex  maleficio.  Now,  the 
question  properly  occurs,  did  the  assured  conceal  from  the  un- 
derwriters any  information  material  to  that  risk  ? 

The  facts  here  charged  to  have  been  unduly  concealed, 
are, 

First,  that  the  captain,  on  his  outward  voyage,  several  months 
before  this  policy  was  signed,  touched  at  the  Havanna  for 
water,  and  there  drew  a  bill  on  his  owners,  the  assured,  for 
about  800  dollars,  which  they  refused  to  pay ;  alleging,  as  a 
reason  for  such  refusal,  that  the  bill  was  not  accompanied  by  a 
letter  of  advice  from  the  captain. 

Secondly,  the  written  correspondence  between  Harvey, 
Deaves  #  Harvey,  of  Cork,  Cropper,  Benson  <§•  Co.  of  Liver- 
pool,  and  the  assured,  of  New-York. 

The  inference  attempted  to  be  drawn  from  the  transaction  of 
the  protested  bill,  seems  to  me  so  remote  and  equivocal  as  to 
deserve  little  consideration. 

The  letters  of  Harvey,  Deaves  fy  Harvey,  and  Cropper,  Ben- 
son &  Co.,  strongly  imply  a  charge  against  Captain  Cartwright 
of  negligence  and  want  of  economy  in  the  repairs  of  the  ship^ 
then  at  Cork.  They  say,  "  we  fear  he  is  careless  of  his  business, 
and  that  his  amount  of  repairs  and  expenses  will  astonish  us  all." 
"  His  detention  has  been  very  great,  yet  he  seems  very  easy 
v»i.  xii.  9 
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Albany,    under  it."     But  there  is  no  charge  nor  surmise  in  these  letter? , 
^^^  which  goes  to  impeach  the  honesty  of  the  captain.   They  do  not. 
Walden      even  intimate  that  he  was  addicted  to  any  practices  that  would 
FirkmJns.Co.  naturally  lead  him  to  commit  a  breach  of  trust,  ex  malejicio ; 
and  although  the  assured,  by  their  letters  of  the  10th  and  13th 
Mai/,  1311,  seem  to  have  yielded  to  the  suggestions  against  the 
captain,  and  directed  their  agents  to  discharge  him,  and  to  em- 
ploy another  in  his  stead,  if  their  agents  should  think  it  necessary 
for  their  interest;  yet  it  is  fair  to  conclude,  that  the  assured 
were  thus  actuated,  merely  from  the  considerations  stated  in  the 
letters  of  Harvey,    Deaves  Sr  Harvey,    and  Cropper,   Benson 
&  Co. 

For  aught  that  appears,  therefore,  the  only  ground  of  dissatis- 
faction in  the  minds  of  the  assured  or  their  agents,  was  the 
careless  delay  and  want  of  economy  in  the  captain,  which  are 
characteristic  of  seamen,  and  which  are  so  frequently  united 
with  strict  honour  and  fidelity  in  that  class  of  men. 

My  conclusion,  therefore,  is,  that,  although  the  contents  of 
those  letters  might  seriously  affect  the  interest  of  the  owners, 
who  were  solely  responsible  for  the  port-charges  referred  to  in 
those  letters,  yet  they  did  not  relate  to  the  risk  of  barratry  as- 
sumed by  the  underwriters  in  this  policy  ;  and  that  the  opinion 
of  the  judge  at  the  trial  was  correct,  in  stating  that  the  assured 
were  not  bound  to  communicate  them. 

The  letters  of  the  10th  and  13th  of  May,  1811,  were  written 
by  the  assured  in  New-York,  to  their  agents,  Cropper,  Benson 
<$•  Co.  of  Liverpool.  The  policy  was  signed  at  New-York  on 
the  12th  of  August,  1811,  the  ship  Suffolk  being  then  at  Belfast ; 
and  although  Captain  Cartwright  was  named  as  master  in  the 
policy,  that  could  only  have  been  intended  to  identify  the  ship. 
The  question  here  is  the  same  as  if  the  policy  had  been  blank 
as  to  the  master. 

The  absolute  right  of  the  owners  to  change  the  master  at  any 
time,  without  the  knowledge  or  consent  of  the  underwriters,  is 
unquestionable.  The  instructions  which  the  assured  had  given 
to  their  agents  in  Liverpool,  in  regard  to  the  master,  were  pru- 
dent and  discreet. 

Considering  that  the  ship  was  in  a  foreign  port ;  that  the  as- 
sured were  under  a  general  and  unqualified  obligation  to  pro- 
vide a  suitable  master,  and  that  neither  the  law  nor  usage 
required  that  they  should  consult  with  the  underwriters  as  to 
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the  selection  of  a  master,  it  was  sufficient,  in  this  case,  if  the  albant, 
assured  and  their  agents  acted  discreetly,  and  bona  fide,  in  re-  Jan.  1815. 
taining  Captain  Cartmright.  Waldhs 

It  would  be  unreasonably  severe,  and  would  defeat  almost  Firkm.Iks.Co. 
every  policy  of  insurance  against  barratry,  if  the  assured  were 
held  strictly  bound  to  disclose  every  immoral  act  imputable  to 
the  master,  and  every  unfavourable  report  respecting  him,  which 
had  reached  the  ear  of  the  assured  previous  to  signing  the  po- 
licy. Such  a  rigorous  application  of  the  rule  in  the  varied  for- 
tunes and  vicissitudes  of  a  seaman's  life,  would  he  impolitic  and 
unjust. 

There  must  be  some  limits  to  this  duty  of  making  disclosures 
in  such  cases.  It  cannot  be  necessary  that  the  assured  should 
give  to  the  underwriter  a  minute  history  of  every  thing  which 
they  have  known  or  heard  of,  touching  the  moral  character  of 
the  intended  master. 

If  his  general  character  be  good,  and  the  assured  have  no 
knowledge  or  information  of  any  fact  impeaching  the  h&nesty 
of  the  master;  the  charge  of  undue  concealment  has  no  legal 
foundation. 

In  this  case  the  unfavourable  opinions  expressed  in  the  letters 
of  Harvey,  Dcavcs  St  Survey,  and  of  Cropper,  Benson  &  Co., 
respecting  Captain  Cartmright,  were  repelled  by  the  evidence 
of  his  good  character  as  a  sailing  master  in  Ncn-York,  where 
he  had  been  long  known. 

I  cannot  entertain  a  doubt  of  the  propriety  of  allowing  the 
.plaintiffs  to  give  in  evidence  their  letter  of  the  13th  of  May, 
1811,  because  it  formed  part  of  the  contents  of  a  paper,  an 
extract  of  which  had  been  read  in  evidence  by  the  defendants^ 
It  was,  altogether,  one  entire  communication,  though  composed 
of  an  original  letter,  and  a  copy  of  another  letter  ;  and  neither 
party  had  a  right  to  read  part,  without  the  whole. 

It  was  fully  proved,  (and  admitted  on  the  argument,)  that  the 
captain  did  commit  barratry. 

Upon  the  whole  case,  therefore,  I  am  of  opinion,  that  the 
plaintiffs  are  entitled  to  judgment 

Judgment  for  the  plaintiffs. 
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ALBANF, 
J.-.     1815. 


Heath  aXd  another  against  Ross. 

A  patent  for  THIS  was  an  action  of  trover,  for  a  quantity  of  timber, 
4thdof  ^Declm-  tried  at  the  Essex  circuit,  in  June  last,  before  his  honour  the 
St'it'JS  Chief  Justice. 

untiPthe  28th  Tne  Plaintiffs  produced  a  patent  to  them  for  a  lot  of  land, 
ofi  DTmbtTk  comprehending  the  premises  on  which  the  timber  was  cut,  da- 
as  between  the  ted  December  4,  1810,  and  which  passed  the  secretary's  office 

parties,    so   as 

to  ve?t  the  title  the  28th  of  December,  1810. 

fronAhe  date ;  A  witness  testified  that  he  began  to  cut  pine  timber  on  the 
tee  may  main-  land  the  last  of  November,  1810,  and  continued  to  cut,  until 
JShSrtJS  the  January  following  ;  that  he  contracted  to  deliver  10,000 
frometiieaianJ  feet  of  timber  to  the  defendant,  on  the  shore  of  the  lake ;  that 
between  the  koth  he  and  the  defendant  supposed  that  the  lot  belonged  to  the 
of  December,  by  people  of  the  state,  and  that  in  January,  or  February,  1811,  the 

persons  having  *■       r  . 

no  title  or  defendant  went  to  Albany  to  purchase  the  lot  for  the  witness, 
Butmthe°  do'c-  but  found  that  it  had  been  conveyed  to  the  plaintiffs.  The 
E?  beu^  witness  cut  1 1,000  feet,  of  which,  8,000  feet  were  delivered  on 
hnotnadfmitted  the  shore.  The  whole  quantity,  except  about  4,000  feet,  was 
to  the  prejudice      t      d  drawn  out,  before  the  28th  of  December,  1810.     The 

of    third    per-  '  * 

sons,  not  par-  defendant,  before  he  took  away  the  timber,  had  notice  from 

ties  or  privies,  ' 

having  any     the  plaintiffs  that  it  was  their  property. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  570  dollars, 
subject  to  the  opinion  of  the  court  on  a  case  containing  the 
above  facts ;  and  it  was  agreed,  that  if  the  court  should  be  of 
opinion  that  the  title  to  the  lot  was  in  the  plaintiffs  on  the  4th 
of  December,  1810,  and  they  were  entitled  to  the  timber  on  the 
shore,  that  then  the  verdict  was  to  stand ;  but  if  the  court  should 
be  of  opinion  that  the  title  was  not  vested  in  the  plaintiffs,  until 
the  28th  of  December,  1810,  that  then  the  amount  of  the  verdict 
should  be  reduced  to  215  dollars,  &c. 

The  case  was  submitted  to  the  court,  without  argument. 

Per  Curiam.  This  is  an  action  of  trover,  to  recover  the 
value  of  a  quantity  of  timber,  and  the  principal  question,  for 
the  purpose  of  ascertaining  the  amount  of  damages,  is  to  deter- 
mine when  the  title  to  the  land  upon  which  the  timber  was  cut, 
became  vested  in  the  plaintiffs.    The  patent  granted  to  them 
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bears  date  the  4th  day  of  December,  1810,  and  passed  the  secre- 
tary's office  on  the  28th  day  of  the  same  month  ;  and  the  prin- 
cipal part  of  the  timber  was  cut  between  these  two  periods. 
According  to  the  usage  and  practice  at  the  secretary's  office, 
the  patent  is  dated  at  the  time  when  the  grant  was  ordered  by 
the  commissioners  of  the  land-office,  and  this  must  be  taken  to 
be  the  time  when  the  contract  for  the  land  was  made.     As  be- 
tween the  parties  to  the  grant,  when  the  title  is  consummated  by 
all  the  necessary  forms,  it  will  relate  back  to  the  date ;  but 
this  relation,  which  is  a  fiction  of  law,  is  never  to  be  adopted 
when  third  persons,  who  are  not  parties  or  privies,  will  be  pre- 
judiced thereby.     But  the  application  of  this  fiction  to  the  case 
before  us,  will  produce  no  such  result ;  for  the  defendant,  and 
the  person  from  whom  he  purchased  the  timber,  knew  that  nei- 
ther of  them  had  any  title  to  the  lot,  or  right  to  cut  the  timber. 
They  both  supposed  it  belonged  to  the  people  of  this  state,  and 
afterwards  made  application  to  purchase  it,  which  was  a  full 
recognition  of  their  title ;  and  the  plaintiffs  having  obtained  this 
title  by  a  grant,  which,  as  between  them  and  the  people,  would 
relate  back  to  a  time  before  which  any  of  the  timber  was  cut, 
must  draw  after  it  a  right  to  the  timber  also.     The  people  can 
have  no  claim  upon  the  defendant  for  this  timber,  and  the 
injury  is  without  redress,  unless  the  plaintiffs'  claim  can  be  sup- 
ported.    The  doctrine  of  relation,  as  understood  and  recog- 
nised, both  in  our  own  and  in  the  English  courts,  is  applicable 
to  this  case,  and  makes  the  plaintiffs'  title  relate  back  to  the 
date  of  the  patent.    (1  Johns.  Cas.  85.     Fin.  Ab.  tit.  Relation, 
288 — 9.     The  plaintiffs  are,  accordingly,  entitled  to  judgment 
for  5T0  dollars. 

Judgment  for  the  plaintiffs, 
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Hicks  against  Brown. 

a.,  rejoin?  at  THIS  was  an  action  of  assumpsit  against  the  drawer  of  a  bill 
drew  a  biii'of  of  exchange.  The  bill  was  drawn  at  New-Orleans,  on  the  23d 
voMrao^c!%D  «7"fy'j  1807,  for  1,385  dollars,  payable  to  the  plaintiff  or  order, 
jftJUj1  0°,f  sixty  days  after  sight,  on  James  Broivn  #  Co.  of  Philadelphia. 
B.,  of   Pom-  The   plaintiff  was  an   inhabitant   of   the   state   of    Tennessee. 

sylvama,  which  r 

was  protested  The  bill  was  protested  for  non-acceptance,  and  due  notice  there- 
for  nan-accept-  *  * 

once,  due  no-  of  given  to  the  defendant,  who  resided  at  New-Orleans,  where 
was  given  to  he  had  lived  for  several  years  before,  and  continued  to  reside, 
icms,  who,  af  until  he  obtained  his  discharge  as  an  insolvent  debtor,  under 
tained  a  dis"  the  laws  of  that  place.  The  discharge  was  after  the  defendant 
hhdebtsuncfer  had  received  notice  of  the  dishonour  of  the  bill,  and  by  the 
the    insolvent  jaws  0f  Jsew-Orleans,  such  discharge  exonerates  the  debtor  from 

law    of     that  »  o 

*tate.  in  an  ac- an  debts  previously  contracted  ;  and  in  all  the  courts  there. 

t ion  brought  in  r 

this  court  by  such  certificate  of  discharge  would  completely  exonerate  the 

C.  against  B.,    ,  ,  -  .  .,  ...  r.    ■  .  . 

it  was  held,  defendant  from  any  suit  or  responsibility  on  account  of  the  said 
charge  was 'a  bill,  or  any  previous  debt  or  demand.  The  defendant  pleaded 
nffafiwge*  non-assumpsit,  and  his  discharge  under  the  insolvent  act  of  New 
or  a insolvent1  Orleans.  To  the  second  plea,  there  Mas  a  general  demurrer  and 

operates      ac-   junKler. 

cording  to  the  J 

lex  loci,  on  the 

contract  where  . 

it  was  made,       $.  Jones,  jun.  in  support  oi  the  demurrer. 

or  is  to  be  ex- 
ecuted. 

./.  D.  Fay,  contra.  He  cited  BoLhison  v.  Bland,  (1  Bl.  Rep. 
25.)  Smith  v.  Smith,  (2  Johns.  Rep.  242.)  Emery  v.  Grcenovgh, 
($j  Dallas,  3(39.) 

Peb  CmtfAM.  The  question  is,  whether  the  defendant  can 
avail  himself  of  his  discharge  here.  It  seems  to  be  well  settled, 
both  in  our  own  and  in  the  English  courts,  that  the  discharge  is 
to  operate  according  to  the  lex  loci,  upon  the  contract  where  it 
was  made  or  to  be  executed.  The  contract,  in  this  case,  origina- 
ted in  Nov-Orkans ;  and  had  it  not  been  for  the  circumstance  of 
the  bib's  being  drawn  upon  a  person  in  another  state,  there 
could  be  do  doubt  but  that  the  discharge  would  reach  this  con- 
tract ;  and  this  circumstance  can  make  no  difference,  as  the  de- 
mand is  against  the  defendant,  as  drawer  of  the  bill,  in  conse" 
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quence  of  the  non-acceptance.  The  whole  contract  or  responsi-     Albany, 
bility  of  the   drawer  was  entered  into  and  incurred  iu  New-  V>J^J^/ 
Orleans.     By  the  act  of  drawing  the  bill  he  became,  condition-       ogd«x 
ally,  liable  for  the  payment,  and  this  condition  was  receiving        qrr. 
due  notice  of  the  dishonour  of  the  bill,  and  this  notice  was  given 
to  him  in  New-Orleans,  where  the  bill  was  drawn,  and  where  the 
defendant  lived.  The  liability  of  the  defendant  was  not  complete 
upon  the  bare  non-acceptance.     It  was  consummated  by  the 
notice ;  so  that  the  essential  transactions  upon  which  the  de- 
fendant became  bound  to   pay  the  bill,   took  place  in  New- 
Orlcans  ;  and  as  it  respects  him,  the  contract  was  wholly  made 
there,  which  brings  it  within  the  principle  of  the  case  of  Smith 
v.  Smith,  (2  Johns.  Rep.  242.)     The  defendant  is,  accordingly, 
entitled  to  judgment. 

Judgment  for  the  defendant. 


Ogden  against  Orr. 
IN  error,  on  certiorari  from  the  justices'  court  of  the  city  No  action  can 

_  __       ,_    A  s\    ■    ■•  i  .  r.  •  De  maintained 

ot  Ncn-xork.  Orr  brought  an  action  of  assumpsit  against  by  a  seaman, 
Ogden,  in  the  court  below,  for  wages  as  a  seaman,  and  also  j,|f x^  con^ 
for  a  breach  of  the  shining  articles,  on  a  voyage  from  New-  fe"^a  'c"Untrf^ 
Orleans  to  Lisbon,  and  back  to  a  port  in- the  United  States.  ifZ^J^ 
The  plaintiff  shipped  on  board  the  Paragon,  at  Neiv-Orleans,  on  ^  cCg"s9  3^ 
the  30th  of  April,  1813,  at  35  dollars  per  month.     One  of  the  against  the 

.  •  owner  of   the 

seamen,  a  witness,  testified,  that  on  the  outward  voyage  the  vessel,  to  reco- 

,   .  ver  two-third* 

crew  were  put  on  a  short  allowance  of  provisions,  which  con-  of  the  three 
tinued  until  their  arrival  and  while  they  remained  at  Lisbon,  directed"*.^*' 
where  the  wages  of  sea  lien  were  from  twelve  to  eighteen  dol-  p^d  acbytothe 
lars  per  month.  The  crew,  being  called  up  at  three  o'clock  "jjjjjf  t°f  {{£ 
in  the  morning,  without  occasion,  conceived  themselves  treated  *™ncan  c°" 

•""  sin,   over    and 

ill,  there  being  no  duty  to  be  performed  until  sunrise.  They  com-  abovje  t,ie  wal 
plained  to  the  captain- a  id  mate ;  and  being  called  up  as  before,  seaman,  at  the 

i  r  .  ,     .  >  .  ,     .  ti,ne     0f     S'lcl» 

they,  after  some  time,  complained  again  to  the  captain,  andde-  discharge 
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albant,    sired  him  to  pay  their  wages,  and  discharge  them.  The  captain 
Jan.  1815.     replied,  «  You  know  I  cannot  discharge  you,  but  I  will  give 
Ogden       you  your  wages,  and  you  may  go  to  h — l.M     The  captain  then 
Ohr.        paid  off  the  whole  crew,  who  went  ashore.     A  few  days  after, 
a  new  crew  was  shipped,  at  12  dollars  per  month.     Orr   was 
sent  home  by  the  American  consul,  as  a  destitute  seaman.     He 
was  discharged  the  8th  of  July,  1313,  and  arrived  at  Newport 
on  the  4th  of  September.    On  his  cross-examination,  the  witness 
said,  that  a  few  days  after  the  crew  were  discharged,  the  cap- 
tain met  him, ;  the  witness,)  and  attempted  to  arrest  him,  but  he 
escaped. 

The  captain,  who  was  admitted  as  a  witness,  by  consent,  tes- 
tified, that  the  crew  were  not  put  on  short  allowance,  but  that 
the  provisions  were  distributed  to  them  daily,  in  the  manner 
usual  on  board  of  merchant  vessels.  The  crew  complained 
only  of  the  mate,  and  said  they  would  not  return  in  the  vessel 
with  him.  He  denied  that  he  discharged  the  crew,  but  paid 
them  off,  at  their  request,  at  35  dollars,  and  hired  a  new  crew, 
at  12  dollars  per  month.  After  being  some  time  on  shore,  the 
crew  applied  to  the  consul  for  assistance,  who  told  them  they 
were  too  late,  as  the  captain  had  taken  away  all  his  papers. 
It  appeared,  that,  at  Lisbon,  vessels  were  usually  unloaded  by 
lighters,  which  ply  at  certain  hours,  and,  frequently,  at  night. 
The  log-book  was  offered  in  evidence,  and  the  handwriting  of 
the  mate,  who  was  out  of  the  state,  was  offered  to  be  proved, 
in  order  to  show  the  desertion  of  the  plaintiff,  but  the  court 
below  rejected  the  evidence  ;  and  be^ng  of  opinion  that  the 
plaintiff  had  not  deserted,  but  had  been  discharged  by  the  cap- 
tain, gave  judgment  for  the  plaintiff  for  70  dollars,  being  two 
months'  wages,  to  which,  the  court  were  of  opinion,  he  was 
entitled,  under  the  *«  Act  supplementary  to  the  act  concerning 
consuls  and  vice-consuls,  and  for  the  further  protection  of 
American  seamen,"  passed  February  28,  1803.  (7th  cong.  2d 
sess.  c.  62.) 

Per  Curiam.  The  court  below  have  founded  their  opinion 
of  the  plaintiff's  right  to  recover,  altogether  upon  the  act  of 
congress;  (2d  sess.  7th  con.  c.  62.  §  3.)  and  if  the  action  is  at 
all  to  be  sustained,  it  must  be  under  that  statute;  for  the  facts  in 
the  case  lead  irresistibly  to  the  conclusion,  that  the  pliintiff 
below  left  the  vessel  voluntarily,  and  with  the  consent  cf  the 
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master.  He  received  his  wages  up  to  the  time  of  his  discharge, 
and  the  evidence  will  not  fairly  warrant  the  inference  that  he 
was  driven  away  by  harsh  and  cruel  treatment.  Although  the 
great  disparity  between  the  wages  of  the  plaintiff  and  those 
given  to  the  new  crew,  affords  pretty  good  reason  to  conclude 
that  the  master  was  very  willing  to  part  with  his  old  crew  ;  yet 
the  conclusion  drawn  from  the  facts  in  this  part  of  the  case,  by 
the  court  below,  against  the  plaintiff's  claim,  ought  not  to  be 
disturbed. 

But  we  think  the  court  below  have  erred  in  the  construction 
given  to  the  act  of  congress.  This  act  provides,  that  when  a 
seaman  or  mariner,  being  a  citizen  of  the  United  States,  shall, 
with  his  own  consent,  be  discharged  in  a  foreign  country,  it 
shall  be  the  duty  of  the  master  to  exhibit  to  the  consul,  or  cer- 
tain other  officers,  the  list  of  his  ship's  company,  and  to  pay  to 
the  officer,  for  every  seaman  or  mariner  so  discharged,  three 
months'  pay,  over  and  above  his  wages  then  due  ;  two  thirds  of 
which  is  to  be  paid  by  the  consul  to  the  seaman  discharged,  and 
the  othert  hird  to  be  retained  by  him,  for  the  purpose  of  creating 
a  fund  for  the  benefit  of  destitute  American  seamen,  and  for 
which  sum  the  consul  is  to  account  with  the  treasury  -of  the 
United  States.  Assuming  that  the  plaintiff  below  was  discharged 
with  his  own  consent,  the  question  is,  whether  he  can  maintain 
an  action  for  the  two  thirds  of  the  three  months'  wages  required 
in  such  cases  to  be  paid  by  the  master.  The  act  directs  it  to 
be  paid  to  the  consul ;  it  creates  no  obligation  on  the  master  to 
pay  it  to  the  seaman ;  and  the  policy  of  the  law  seems  to  have 
been,  that  the  money  should  pass  through  the  hands  of  the 
consul,  who  is  made,  in  some  measure,  the  guardian  of  American 
seamen  in  foreign  parts,  for  the  purpose  of  protecting  their 
rights  and  relieving  their  wants.  This  three  months'  pay  was 
intended  as  a  kind  of  penalty  upon  masters  of  vessels,  to  prevent 
their  discharging  American  seamen  in  foreign  countries ;  and 
to  allow  the  seaman  to  call  upon  and  receive  from  the  master 
his  proportion  of  the  penalty,  would  not  only  be  against  the 
policy  of  the  act,  but  would  be  depriving  the  fund,  intended  to 
be  created  for  the  benevolent  purpose  of  relieving  distressed 
seamen,  of  its  share.  It  is,  likewise,  taking  from  the  consul 
the  commissions  to  which,  by  the  act,  he  16  entitled.  Besides, 
Vol.  XII.  T 
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albant,    this  is  a  suit  against  the  owner,  and  not  against  the  master  ot 
the  vessel.     In  whatever  point  of  light,  therefore,  it  is  viewed, 


Gahuck     the  judgment  cannot  be  supported. 

V. 

Iambi. 


Judgment  reversed. 


Garlick  against  James. 

iVherethepro-  THIS  was  an  action  on  the  case.  The  declaration  contained 
a'thinf  person  six  counts.  The  third  count,  on  which  the  plaintiff  chiefly  relied, 
a  debtortewith  stated,  in  substance,  that  the  plaintiff,  Samuel  Garlick,  and  one 
roiiatoifiecu"  MurPh!/>  on  tne  29tn  of  January,  1803,  being  indebted  to  James 
rity  for  a  debt,  (the  defendant)  and  M'Cabe,  in  the  sum  of  300  dollars,  the  plaintiff 

sucli    note     is  v  '  '  r 

a   pledge,    io  pledged,  pawned,  and  delivered  to  the  defendant,  a  note  of 

which    the        r       D  r 

pawnee  has  Seth  Garlick,  for  the  sum  of  600  dollars,  belonging  to  the 
c!a[e  property,  plaintiff,  to  secure  the  debt  due  to  James  #  M'Cabe;  that  the 
ownershTprare  defendant,  afterwards,  in  1810,  gave  up  the  said  note  belong- 
™wnorS.in  **"  ing  to  the  plaintiff,  to  Seth  Garlick,  the  maker,  for  400  dollars, 
authority  ""ex-  wnen»  in  fact,  Garlick  was  able  to  pay  the  whole  amount  of  the 
ther9  thai/To  note#  ^nc  defendant  pleaded  the  general  issue,  and  the  statute 
receive  the    0f  limitations. 

amount  of  the 

note  from  the      The  cause  was  tried  at  the  Chenango  circuit,  in  June,  1814, 

in  kpr.andnet  -•«■■#.         o 

to  compromise  before  Mr.  J  ustice  Spencer. 

less  sum  than      It  appeared,  from  a  written  memorandum,  proved  to  be  in  the 

faPcTtf0th?e  hand- writing  of  the   defendant,  that  the  note  of  Seth  Garlick 

%m*V&  was  left  with  James  #  M'Cabc,  for  a  debt  due  them  by  Murphy 

SSS  *  Garlick  (the  plaintiff). 

rihfuiitainn0re-      ^€t^1  Garlick,  who  was  a  witness  for  the  plaintiff,  produced 

deeming.         the  note  for  600  dollars,  dated  the  1st  November,  1802,  payable 

Where    the  '  5 

pledge jsforan  to  the  plaintiff  on  the  1st  November,  180f  ;  and  he  testified  that 
riod,  the  pawn-  it  belonged  solely  to  the  plaintiff.  That  the  witness,  in  1810, 
called  on  tore-  agreed  with  the  defendant  to  give  him  a  note  signed  by  James 
^'pawnee™  Birdsall,  as  security  for  the  300  dollars,  and  take  up  his  own 
t™  proPpeuy°[  note  and  tne  note  aSamst  Murphy  8r  Garlicky  which  was,  accord- 

uid  if  he  ia 
.ibsent.or  can- 
act  be  found,  judicial  proceedings  should  be  had,  to  bar  his  right  of  redemption, 
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ingly,  done,  and  the  defendant  gave  up  to  the  witness  his  note    aleany, 
for  the  600  dollars.     The  note  of  Birdsall  had  since  been  paid     Jan  ,815- 
to  the  defendant.    The  witness  further  testified,  that,  at  the  time    ^gIrucs. 
he  took  up  the  note  of  600  dollars,  he  was,  and  still  is,  abun-       j^, 
dantly  able  to  pay  the  whole  amount ;  and  that  he  knew,  at  the 
lime  he  made  this  arrangement,  of  the  terms  on  which  the  note 
had  been  left  with  James  #  M'Cabc. 

There  was  evidence  of  many  other  facts  stated  in  the  case, 
relative  to  points  not  urged  on  the  argument,  nor  decided  by  the 
court. 

It  was  admitted  on  the  part  of  the  plaintiff,  that  the  defendant 
acted  in  good  faith,  in  the  arrangement  he  made  with  Seth  Gar- 
lick,  and  obtained  as  much  for  the  note  as  the  defendant  be- 
lieved he  could  get,  under  existing  circumstances. 

A  verdict  was  taken  for  the  plaintiff,  by  consent,  subject  to 
'he  opinion  of  the  court  on  a  case  made. 

H.  Blcecker,  for  the  plaintiff.  The  note  of  Scth  Garlick  was 
left  with  the  defendant  as  a  pledge,  and  he  had  no  right  to 
dispose  of  it.  A  pledge  is  a  deposite  of  goods  to  be  redeemed 
on  certain  terms.*     It  is  not  like  a  mortgage,  which  is  to  be-  *  5  Johns.  R?p. 

258 26 1 

come  an  absolute  interest,  if  not  redeemed  in  a  certain  time.f  +8  Johns.  Rep, 

The  case  of  M'Clean  v.   Walkef'i   is  in  point.     The  note  was  ^\^j0hns. 

held  to  be  a  deposite  or  pledge,  and  that  the  property  in  it  did  Rep-  47L 
not  pass  by  the  delivery,  as  in  case  of  a  mortgage ;  and  the 

distinction   laid  down  in  Cortebfou  v.  Lansing,?*  by  Kent,  J.,  5  2Cahm'C^ 

1     *  A^  a  j  .      lJ  «»  Error,  20©. 

between  a  pwdge  or  pawn  and  a  mortgage,   and  as  to  the  percent, J. 

pawnor's  rignl  of  redemption,   are  fully  recognised.      That 

case,  too,  was  of  a  note  delivered  as  security  for  a  debt,  and 

the  learned  judge,  whose  opinion  is  reported,  lays  it  down  as 

tlear  law,  that  where  there  is  no  specified  time  of  redemption, 

the  pawnee  has  no  right  to  sell  the  pledge.     The  only  power 

he  has,  is  to  receive  the  whole  money  from  the  maker  of  the 

note.     If  the  pawnee  sell  the  goods,  trover  lies.||     The  defend-  n  ,  Conti  Dl 

ant  was  not  obliged  to  take  any  measures  to  collect  the  note.  fcclionf  onrTf'c 

*  case,  jot  Iro- 

Where  notes  are  deposited  as  collateral  security  merelv,  the  Vfr>{D-)2Saik. 

.  i  44l-    Cro.Jac. 

law  imposes  no  obligation  on  the  holder  to  collect  the  money.  2<5- 

An  executor,  though  standing  in  a  more  intimate  relation  to  his 

testator,  has  no  power  to  release  or  compound  a  debt,  for  a  less 

sum.**     Neither  can  an  assignee  of  a  bankrupt  or  insolvent,  **\com.  Zhv; 

without  the  consent  of  the  creditors,     Nor  «  :|n  an   attorney  itm^\)  *" 
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ALBAtfr,    compound  or  release  a  debt  for  a  less  sum,  without  an  authority, 

(<^$-^J  express  or  implied,  from  his  client. 

Garlic*         This  is  the  case  of  a  simple  pledge  or  pawn,  and  the  pawnee 

James.       haa*  no  right  to  sell  or  dispose  of  the  note,  if  at  all,  for  less 

than  the  whole  sum  due  on  it;  and  the  defendant  is  answerable 

for  the  difference. 

Henry,  contra.  Where  a  pledge  is  of  a  dead  chattel,  it  musi 
be  returned  in  specie.  Where  it  is  of  a  thing,  in  itself,  of  no 
value,  but  a  mere  evidence  of  debt,  there  the  debt  or  money 
is  to  be  returned ;  otherwise,  the  pawnee  of  a  note  could  not 
receive  the  money  of  the  maker. 

There  is  a  distinction  between  a  strict  pledge  and  a  mortgage, 
or  an  assignment  of  a  debt.  In  the  latter  case,  if  the  money 
is  not  paid  at  the  day,  the  mortgagee  may  sell  the  pledge.  The 
note  was  left  with  the  defendant  as  collateral  security.  It  was. 
therefore,  mortgaged  or  assigned.  If  so,  the  defendant  had  a 
right  to  receive  the  money  due  to  him,  and  to  give  up  the 
note. 

The  first,  second,  fifth,  and  sixth  counts  in  the  declaration, 
proceed  on  the  ground  of  a  property  in  the  note,  and  that  the 
defendant  was  bound  to-  return  it  in  specie.  Those  counts, 
clearly,  cannot  be  maintained.  The  other  two  counts  are 
founded  on  the  misconduct  of  the  defendant  as  a  bailee  or 
pawnee.  They  state  the  note  to  be  due  and  unpaid  when  it 
was  delivered,  in  1803  ;  but  it  appears  from  the  note  produced, 
that  it  was  not  payable  until  the  1st  of  November,  180r.  There 
is,  so  far,  a  variance  between  the  allegation  in  those  counts  and 
the  proof. 

The  defendant  having  acted  with  good  faith,  ought  not  to  be 

made  liable  ;  nor  should  the  court,  under  the  circumstances  of 

the  case,  be  inclined  to  favour  the  plaintiff! 

•  :<svi».  267.         In  Salk*  it  is  laid  down,  that  where  goods  are  pawned, 

8-  2"  redeemable  at  a  certain  day,  the  pawnee,  in  case  of  failure  of 

•f  i  r.  JFms.     payment  at  the  day,  may  sell  them.     And  in  Tucker  v.  Wilson,^ 

where  exchequer  annuities  were  pledged  for  a  debt,  it  was  held 

that  they  might  be  sold,  after  notice,  without  any  decree  of 

foreclosure  of  redemption. 

i  Hawii  v.         An  assignment  of  a  chose  in  action  need  not  be  by  deed.  J 

Termkepm.  If  there  was  a  parol  assignment  or  mortgage  of  the  note  in  this 

case,  the  property  passed,  and  no  action  lies  on  the  counts 
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founded  on  the  property  of  the  plaintiff  in  the  note.  And  if 
any  action  would'  lie  against  the  defendant  as  an  agent,  there 
are  no  counts  in  the  declaration  on  that  ground.  An  assignee 
of  a  bond  or  note  has  complete  power  over  it,  and  may  cancel 
it,  or  deliver  it  to  the  maker. 

In  Cortelyou  v.  Lansing,  the  thing  pledged  was  a  certificate 
of  public  stock)  for  which  no  action  could  be  maintained. 

Bleecker,  in  reply,  said,  that  the  case  was  made  subject  to 
»he  opinion  of  the  court.  No  objection  was  made  to  the  evi- 
dence, nor  was  any  variance  insisted  on,  at  the  trial. 

It  is  said  this  is  a  mortgage.  But  in  case  of  a  mortgage,  the 
property  is  transferred,  subject  to  the  right  of  redemption, 
which  is  not  the  case  here. 

If  a  pawnee  wishes  to  sell  the  thing  pledged,  he  must  call  on 
the  pawnor  to  redeem,  in  a  reasonable  time ;  and  if  he  does 
not,  then  he  may  sell ;  or,  perhaps,  if  there  was  a  time  speci- 
fied, within  which  the  pawnor  was  to  redeem,  and  he  did  not, 
the  pawnee  might  sell. 

Thompson,  Ch.  J.  delivered  the  opinion  of  the  court.  -  The 
plaintiff  and  one  Murphy,  being  indebted  to  James  &  M'Cabe, 
on  a  balance  of  account  for  merchandise,  the  plaintiff  left  with 
the  defendant,  as  collateral  security,  a  note  drawn  by  Seth 
Garlick  to  him,  for  600  dollars,  dated  the  1st  of  November, 
1802.  Some  time  in  the  year  1810,  the  defendant  gave  up  the 
note  to  Seth  Garlick  for  300  dollars  ;  and  this  suit  is  brought  to 
recover  the  difference  between  the  amount  of  the  note,  and 
balance  of  accounts  due  to  James  Sr  M'Cabe. 

That  the  note  thus  deposited  with  the  defendant  is  to  be  con- 
sidered and  treated  as  a  pledge,  cannot  admit  of  a  doubt.  It 
was  delivered,  with  a  right  to  detain  it  as  collateral  security,  for 
the  balance  due  James  #  M'-Cabe.  But  the  legal  property  did 
not  pass.  The  general  ownership  remained  with  the  plaintiff, 
and  the  defendant  only  acquired  a  special  property  therein ; 
and  if  so,  he  has  clearly  exceeded  his  authority,  in  disposing 
of  it  as  he  has  done. 

In  the  very  able  and  learned  examination  of  the  rights  and 
duties  of  a  pawnee,  in  the  case  of  Cortelyou  v.  Lansing, 
(2  Caines*  Cases  in  Error,  201.)  most  of  the  law  on  the  si'b;cct 
of  pledges  has  been  collected.    And  1  believe  it  may  be  safely 
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affirmed,  that  no  case  is  to  be  found,  where  the  deposite  w  ai 
for  an  indefinite  time,  as  it  was  in  the  case .  before  us,  that 
the  sale  or  disposition  of  the  pledge  by  the  pawnee,  with- 
out first  calling  upon  the  pawnor  to  redeem,  has  been  held 
good.  It  may  be  said  here,  as  was  said  in  that  case,  that  it  is 
unnecessary  to  decide  in  what  manner  this  call  is  to  be  made, 
or  how  the  pledge  is  to  be  disposed  of  in  case  of  the  pawnor's 
default  to  redeem ;  for  in  this  case  the  pawnor  was  not  called 
upon,  in  any  manner  whatever,  to  redeem.  It  was  urged,  on 
the  argument,  that  this  could  not  be  done,  because  the  plaintifT 
had  absconded.  If  notice  to  redeem  could  not  have  been 
given  personally  to  the  plaintiff,  the  disposition  of  the  pledge 
should  have  been  authorized  and  sanctioned  by  judicial  pro- 
ceedings. 

The  authority  of  the  defendant,  with  respect  to  the  note, 
could  extend  no  further  than  to  receiving  the  money  due  upon 
it,  without  first  calling  upon  the  plaintifT,  in  some  way,  to  re- 
deem. The  money,  when  received,  would  be  a  substitute  for 
the  note,  and  to  be  held  upon  the  same  terms,  and  subject  to 
the  same  rights  and  duties  as  the  note.  And  if  the  defendant 
undertook  to  compromise  with  the  drawer  of  the  note,  and 
received  a  less  sum  than  was  due,  he  did  it  at  his  peril,  as  he 
acted  without  authority. 

Although  it  is  admitted,  in  the  case,  that  the  defendant  acted 
in  good  faith,  it  is  difficult  to  discover  the  reason  of  his  making 
the  sacrifice  he  did,  in  accepting  of  less  than  one  half  the  sum 
due  upon  the  note ;  for  it  is  in  proof,  that  the  settlement  was 
made  with  Seth  Garlicky  personally,  and  that  he  was,  at  the 
time,  abundantly  able  to  pay  the  full  amount  of  the  note.  It 
was  urged,  on  the  part  of  the  defendant,  that  the  plaintiff  might 
still  call  upon  Sctli  Garlick  for  the  balance  due  upon  the  note, 
as  the  payment  made  by  him  being  for  a  less  sum  than  was  due, 
it  would  not  operate  as  a  discharge  of  the  note.  Admitting 
this  to  be  correct,  it  will  not  exonerate  the  defendant,  if  he 
has  so  disposed  of  the  pledge  as  to  make  himself  responsible. 
A  party  may  have  two  remedies  for  an  injury,  and  may  elect 
which  to  pursue. 

In  whatever  light,  therefore,  the  case  is  viewed,  the  plain- 
tiff is  entitled  to  recover,  and  must  have  judgment  for  525  dol- 
lars, being  the  difference  between  the  amount  of  the  note  and 
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ihe  balance  of  account  due  from  Murphy  «§•  Garlick  to  James 
&  M'Cabe,  according  to  the  stipulation  of  the  parties.  Several 
other  questions  would  appear  to  arise  out  of  the  case  as  pre- 
sented to  the  court,  but  they  were  abandoned  on  the  argu- 
ment. 


Judgment  for  the  plaintiff. 


Oothout  against  Rooth. 


Parker  moved  to  set  aside  the  writ  of  inquiry,  and  all  subse- 
quent proceedings,  in  this  cause. 

i".  Hamilton,  con  ra. 

It  appeared  that  the  notice  of  executing  the  writ  of  inquiry, 
was  for  a  certain  day,  &c.  "provided  an  interlocutory  judg- 
ment shall  then  have  been  obtained  in  this  cause." 

Per  Curiam.  The  proviso  is  unusual  in  notices,  but  is  im- 
plied in  every  notice  of  this  kind.  If  it  should  happen  that  no  in- 
terlocutory judgment  should  be  obtained,  and  no  notice  of  the 
fact  should  be  given,  the  party  who  gave  such  notice,  would  be 
liable  to  costs.  The  words  in  the  notice  might  be  rejected  as 
surplusage.  We  do  not  think  it  a  sufficient  ground  for  setting 
aside  the  proceedings, 


A  notice  of  ex; 
editing  a  wrii 
of  inquiry  at  a 
certain  day, 
"  provided  an 
interlocutory 
judgment  shall 
have  then  been 
obtained  in  the 
cause,"  is 
good.  The 
words  of  the 
proviso,  may 
be  rejected  aa 
surplusage,  if 
no  interlocu- 
tory judgment 
should,  in  fact, 
be  obtained, 
and  the  no- 
tice be  not 
countermand- 
ed, the  party- 
giving  such  no- 
tice, must  pay 
the  costs. 


Motion  denied, 
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ALBANY, 
Jan.  181i. 

Bell 

Hall  Bell  against  Hall. 

fendant  is  hefd  THIS  was  an  action  for  a  /{&<?£,  originally  commenced  in  the 
StSo^a  na  1™!}°^*  court,  of  the  city  of  New- York,  where  the  defendant 
of  common urt  was  held  to  bail,  according  to  the  course  and  practice  of  that 
pleas,  and  he  court,  in  the  sum  of  5,000  dollars.     The  cause  having  been 

removes      the  .  ° 

cause  to  the  removed  into  this  court,  by  habeas  corpus,  T.  Sedgwick  now 

supreme  court  ,  ...         »-».■«  i  #-••  »     .1 

by  Aa6«aj  cor-  moved,  that  the  defendant  be  discharged,  on  riling  common  bait., 
put'  in16baiiUin  He  contended,  that  as  the  defendant  could  not  have  been  held 
court"prthough  to  ^a^  m  tms  court,  except  under  a  special  order  for  that  pur- 
hadlbeenCaorie  Pose>  grantable  at  the  discretion  of  the  court,  the  cause  when 
menceVhTtbe  **  *s  removed  here,  by  habeas  corpus,  must  be  governed  by 
supreme  court,  the  Sanie  rules ;  and  the  court  would  exercise  the  same  disere- 

he  might    not 

have  been  held  tion,as  to  bail.   In  Lumley  x.  Quarry,*  Holt,  Ch.  J.  said,  that  on 

to  bail.  .  ;      .,  »    .  .-»^t.  .1. 

*  i  sdk.  i*i.  the  removal  of  a  cause  on  habeas  corpus,  the  K.  B.  would  m- 

767.'  aym'  quire  into  the  cause  of  action.  The  rule  mentioned  by  Sellon,f 
t^2  sell.  Pr.     |g  one  Q£  ijjjjg  Q2cj  rujes  0f  tjjg  coart  of  K.  B. 

Henri/,  contra,  insisted,  that  the  settled  rule  of  practice  was, 
that  where  the  plaintiff  was,  bylaw,  entitled  to  bail,  the  de- 
fendaut  could  not,  by  removing  the  cause  from  the  inferior 
court,  get  rid  of  the  bail.  This  is  the  established  practice  of 
n  saik.  98.  the  court  of  K.  B.  in  England  ;J  and  in  all  cases  not  provided 
for  by  the  rules  of  our  own  courts,  and  where  the  practice  k 
unsettled,  this  court  follows  the  practice  of  the  K.  B. 

Per  Curiam.  It  is  the  right  of  the  plaintiff,  to  commence 
his  action,  if  he  thinks  proper,  in  the  inferior  court ;  and  be- 
ing entitled  to  bail  in  this  action,  in  that  court,  he  ought  not 
to  be  deprived  of  it,  by  the  act  of  the  defendant,  in  removing 
the  cause  into  this  court.  And  it  is  the  settled  practice  of  the 
K.  B.  in  England,  that  where  the  defendant  is  held  to  bail,  in 
the  court  below,  he  must,  on  removing  the  cause,  put  in  bail 
on  the  habeas  corpus. 

-Motion  denied 
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Rkdmond 

RlSSILL. 

Redmond  against  C.  llrsSELL,  impleaded  with  OTHERS. 

THIS  was  an  action  of  assumpsit,  on  an  inland  bill  of  ex-  ^frndT.nt^to 
change,  for  500  dollars,  against  (he  defendants,  as  drawers,  ™m0,"*aJ 
one  of  whom  only  had  been  taken.     The  declaration  was  filed  ffj^^^nto 
the  23d  August,  1814  ;  and  special  bail  put  in  the  3d  of  September,  fc  *J» 
On  the  0th  of  SeptemberAhe  defendants'  attorney  cave  notice  to  VnHed    states, 

1  pursuant  to  the 

the  plaintiff's  attorney,  that  he  should  petition  tins  court,  to  act  of  congrdw, 
have  the  cause  removed  into  the  circuit  court  of  the  United  cii.°2o.  a.  12.) 
States,  and  served  him  with  a  copy  of  the  petition.  The  peti-  ii;9  peii£ioti  in 
tion  was  not  filed  in  the  clerk's  office  of  this  court.  At  the'  last  thetimeo'^ptu- 
term,  the  petition  was  presented  to  the  court,  and  filed,  and  a  |^Vj  V  Sgfving 
motion  made  thereon  for  the  removal  of  the  cause,  which,  by  noi?e  °J.  lJ,e" 

'       J    senting  the  pe- 

consent,  was  postponed  to  this  term.     The  petition  stated,  that  tion>   at    lh5 

r        r  r  next  term,  and 

the  action  was  for  a  sum  exceeding  500  dollars,  exclusive  of  then  filing  it, 

is  not  suffi- 

costs  ;  and  that  the  defendants  were  citizens  of,  and  residing  in,  cient. 
the  state  of  Massachusetts,  &c. 

The  motion  was  opposed,  on  the  ground  that  the  petition 
was  not  filed  in  the  clerk's  office,  at  the  time  of  putting  in  spe- 
cial bail,  on  the  3d  of  September,  in  the  words  of  the  act  of  con- 
gress ;  (I  cong.  1  sess.  ch.  20.  s.  12.  Laws  U.  S.  vol.  1.  p.  58.)  and 
that  it  was  too  late,  afterwards,  to  file  his  petition,  at  the  next  term. 

Spexceb,  J.  To  entitle  a  citizen  of  another  state,  sued  here 
by  a  citizen  of  this  state,  to  a  removal  of  the  cause  to  the  cir- 
cuit court  of  the  United  States,  the  act  of  congress  (1  vol.  p.  56. 
s.  12.)  requires  that  the  defendant  shall,  at  the  time  of  entering 
his  appearance  in  the  state  court,  file  a  petition  for  the  removal 
of  the  cause  for  trial,  into  the  next  circuit  court,  &c.  &c.  In 
this  case,  the  defendant  liled  special  bail  on  the  3d  of  Septem- 
ber last,  and  on  the  6th  of  that  month,  gave  notice  to  the 
plaintiff,  of  his  intention  to  apply  for  the  removal  of  the  cause, 
and  subsequently  obtained  an  order  to  stay  proceedings,  until 
the  application  could  be  made;  and  in  the  last  term  of  this 
court,  he  moved  for  the  removal  of  the  cause  ;  then,  for  the 
first  time,  filing  his  petition. 
Vol.  XM.  U 
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Redmond 

v. 
RESELL. 


This  is  not  a  case  in  which  the  comity  of  the  court  is  to  be 
exercised  :  if  the  defendant  is  not  strictly  entitled  to  have  his 
cause  removed,  we  are  bound  to  maintain  our  jurisdiction. — 
The  plaintiff  has  as  strong  a  claim  to  have  hia  cause  retained 
here,  as  the  defendant  can  have  to  remove  it.  The  whole 
question  turns  upon  the  point,  when  did  the  defendant  enter  his  ap- 
pearance 1  Upon  a  capias,  or  other  process  against  the  person, 
the  only  mode  in  which  the  defendant  is  said  to  appear,  is  by  put- 
ting in  common  or  special  bail ;  and  this  appearance  is  necessary 
in  all  cases;  for  the  defendant  must  be  in  court  before  his  at- 
torney can  plead,  or  take  any  steps  in  his  behalf ;  nor  can  the 
plaintiff  proceed  against  a  defendant,  except  by  declaring  con- 
ditionally, until  he  has  appeared  by  filing  common  or  special 
bail. 

The  manner  of  a  defendant's  appearing  in  the  courts  of  the 
several  states,  is  undoubtedly  variant;  but  whenever  that  act 
is  done,  which,  according  to  the  practice  and  rules  of  the 
state  courts,  respectively,  amounts  to  entering  an  appearance 
in  the  court,  where  the  suit  is  brought ;  then,  and  at  the  time 
of  entering  such  appearance,  the  petition  for  the  removal  of 
the  cause  must  be  filed.  The  entering  an  appearance,  and 
filing  the  petition,  are  to  be  simultaneous  acts ;  and  the  act  of 
congress  does  not  contemplate,  that  the  court  shall  be  then  in 
session :  we  cannot  suppose,  that  congress  were  not  aware, 
that  these  ministerial  acts  might  be  done  in  the  vacation  out 
of  term. 

The  requirement,  that  the  petition  for  the  removal  of  a 
cause,  should  be  filed  at  the  time  of  entering  the  appearance, 
was  intended,  not  only  to  put  the  defendant  to  a  prompt  elec- 
tion of  his  tribunal ;  but  to  give  the  opposite  party  early  notice 
of  his  intention. 

Believing  that  there  can  be  no  doubt,  according  to  the 
practice  and  course  of  this  court,  that  filing  the  special  bail, 
in  this  cause,  on  the  3d  of  September,  was  entering  the 
defendant's  appearance,  I  am  bound  to  say,  he  has  lost  his 
right  to  a  removal  of  the  cause,  by  neglecting  then  to 
file  his  petition,  according  to  the  act  of  congress ;  and  that, 
consequently,  we  cannot  now  allow  the  cause  to  be  removed. 


Yates,  J.  and  Platt,  J.  concurred, 
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Thompson,  Ch.  J.  I  cannot  concur  in  the  construction  albant-, 
which  has  been  given  to  the  act  of  congress.  If  this  was  to  be  3™  ,8,5> 
considered  a  mere  question  of  practice,  and  to  be  applied  pros-  Redmonb 
pectively,  it  would  be  matter  of  no  great  importance  how  it  was  rmslu 
settled.  But  to  apply  this  construction  to  the  present  case,  is, 
I  conceive,  against  the  former  practice  of  the  court,  and  de- 
priving the  defendant  of  a  right  given  by  the  statute.  The 
appearance,  which  the  statute  speaks  of,  on  the  entering  of 
which  the  petition  for  the  removal  of  the  cause  is  to  be  filed, 
must  be  an  appearance  in  open  court,  and  not  the  mere  enter- 
ing of  bail ;  for  it  is  to  be  accompanied  with  other  acts  ;  which 
cannot  be  done  in  vacation,  but  must  be  done  by  the  court. 
He  is  to  file  a  petition,  and  offer  good  and  sufficient  security 
for  entering  his  cause  in  the  circuit  court,  and  then  appearing; 
and  entering  special  bail,  if  special  bail  was  originally  requi- 
site therein,  of  the  sufficiency  of  which  surety  the  court  must 
judge.  These  are  all  considered  by  the  statute  as  simultaneous 
acts,  and,  of  course,  to  be  done  in  open  court.  The  mere 
act  of  filing  a  petition  in  the  clerk's  office,  could  avail  nothing. 
It  would  not  stop  proceedings  in  the  state  court,  nor  would, 
the  plaintiff  be  bound  to  take  notice  of  it;  and  the  statute-does 
not  require  notice  to  be  given.  Under  the  construction  now 
given  to  the  statute,  when  the  defendant  endorses  his  appear- 
ance on  the  writ,  or  the  plaintiff  files  common  bail  for  him, 
he  cannot  know  when  to  file  his  petition ;  for  his  appearance 
is  entered  by  his  adversary,  and  he  may,  by  surprise,  be  pre- 
cluded from  removing  his  cause.  In  my  opinion,  therefore, 
the  motion  ought  to  be  granted. 

Vav  Nf.ss,  J.  was  of  the  same  opinion. 

Motion  denied. 
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Kane  and  Kane  against  Smith  and  anothkk. 
Where,  by  an       THIS  cause  had  been  referred,  by  consent ;  and  the  report  of 

agreement  be-     t  ^  ., 

tween  a.  and  the  referees,  with  the  account  furnished  by  them  as  containing; 
furnish  cargoes  the  statement  on  which  their  report  was  founded,  was  submitted 
a0dvenuireC,Ufor  to  the  court,  to  strike  out  such  items  as  they  should  deem  er- 
behlreimbursed  roneous,  and  to  confirm  the  report  as  to  the  residue,  and  to 
to  he 'allowed  m°dii.y  ana'  amend  it  as  they  should  judge  proper. 
to  make  insu-       The  facts  of  the  case,  and  the  agreement  on  which  the  action 

rsn<-e  thereon,  ° 

and  charge  the  Was  founded,  are  so  fully  stated  in  the  opinion  of  the  court, 

same    to      B ,  '  J  ,  .        , 

he   can  only  that  it  will  be  unnecessary  to  repeat  them  in  this  place. 
minms  of  in?u-       The  objections  made  by  the  defendant  to  the  report,  were, 
pa?d7  and^not       1  -  That  the  referees  had  admitted  charges  for  premiums  of 

on  adventures  insurance  on  adventures,  which  the  plaintiffs  had  not,  in  fact, 

which  had  ne-  cause(j  to  be  insured. 

ver  been  msu- 

red-  .       2.  That  they  had  allowed  for  interest  previous  to  a  settlement. 

Interest     is  J  r 

chargeable  on  of  accounts,  and  a  balance  struck  between  the  parties. 

a    balance    of 
accounts,  only 

that  the  party       Gr\[Tin,  and  T.  A.  Emmet,  for  the  plaintiffs. 

against   whom 
thf   charge   is 

%2dt%  it      T-  L-  Oqden,  and  D.  B.  Ogden,  for  the  defendants. 

tkiency  on  hJ9 
part. 

Thompson,  Ch.  J.  delivered  the  opinion  of  the  court.  The 
objections  to  the  report  of  the  referees  relate  to  charges  for 
premiums  of  insurance  made  by  the  plaintiffs  against  the  de- 
fendants, and  to  the  interest  account.  It  is  necessary,  for  the 
purpose  of  correctly  judging  of  the  propriety  of  these  charges, 
to  ascertain  the  agreement  between  the  parties  relative  to  the 
adventure.  This  is  to  be  collected  from  the  proposals  made  by 
the  plaintiffs,  and  the  defendants'  answers  thereto,  and  which 
would  seem  to  be,  substantially,  as  follows: 

The  plaintiffs,  being  merchants  in  New- York,  and  the  de- 
fendants, merchants  in  Madeira,  the  former  were  to  send  out  a 
vessel  to  Madeira,  to  take  to  the  East  Indies  a  cargo  of  wind, 
to  be  furnished  by  the  latter.  The  plaintiffs  were  to  advance, 
by  cargoes  to  be  sent  to  Madeira,  the  amount  of  two  thirds 
of  the  invoice  price  of  the  wines,  part  of  which  were  to  be 
sent  out  by  the  vessel  that  was  to  take  the  wine6  to  the  East 
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Indies,  and  the  residue  to  be  sent  as  ordered  by  the  defendants. 
The  defendants  were  to  pay  all  charges  and  expenses  on  the 
shipments  from  America  to  Madeira,  and  three  pounds  sterling 
per  pipe  as  freight  on  the  wine  from  Madeira  to  the  East  Indies, 
the  plaintiffs  to  be  allowed  to  make  insurance  on  the  wines,  and 
charge  the  same  to  the  defendants  ;  a  commission  to  be  allowed 
the  plaintiffs  on  sales  of  wines  in  India,  they  to  be  reimbursed 
out  of  the  net  proceeds  of  the  wines  for  their  advances,  and 
for  the  surplus  of  such  proceeds  to  furnish  other  cargoes  to  the 
defendants,  or  bills  on  London,  allowing  interest  from  the  time 
of  the  sale  in  India,  on  the  overplus;  and  should  the  wines  not 
net  sufficient  to  pay  the  advances,  the  defendants  were  to  make 
tip  the  deficiency.  It  is  obvious,  however,  from  the  whole 
tenor  of  the  agreement,  that  the  parties  calculated  that  the 
wines  would  net  more  than  the  advances  to  be  made  by  the* 
plaintiffs. 

Under  this  agreement,  the  plaintiffs  sent  out  to  Madeira,  by 
the  ship  True  American,  a  cargo  to  the  amount  of  29,577  dol- 
lars and  42  cents  ;  and,  afterwards,  by  the  Phozbe,  to  the  amount 
of  7.579  dollars  and  50  cents.  The  net  proceeds  of  the  wines 
sent  out  by  the  defendants,  on  board  theT rue  American,  amount- 
ed only  to  about  3j,000  dollars,  which,  contrary  to  the  expec- 
tation of  the  parties,  was  not  sufficient  to  reimburse  the  plaintiffs 
for  their  advances. 

The  principles  upon  which  the  report  of  the  referees  appears 
to  have  been  made,  seem  to  me  not  fully  warranted  by  the 
agreement,  in  relation  to  this  adventure,  according  to  a  fau' 
and  reasonable  interpretation.  Although  the  agreement  at- 
tached to  the  case,  authorizes  the  court  to  modify  the  report,  in 
case  we  should  consider  it  incorrect,  we  shall  only  lay  down 
the  principles  upon  which  the  items  objected  to  are  to  be  set- 
tled, and  leave  the  calculation  to  be  made  by  the  parties. 

1.  The  first  objection  relates  to  the  premiums  of  insurance; 
with  respect  to  which,  we  think  that  the  defendants  are  charge- 
able with  all  premiums  actually  paid  by  the  plaintiffs,  and  no 
more.  It  is  unnecessary  to  say,  in  this  case,  in  whom  the  right 
of  property  in  the  cargoes  was  vested,  on  the  voyage  from 
Nen-York  to  Madeira.  It  is,  at  all  events,  clearly  to  be  col- 
lected from  the  agreement,  that  if  the  cargoes  arrived  safe  at 
Madeira,  the  plaintiffs  were  to  be  reimbursed  for  all  advances 
made  therefor,  and  t<?  have  a  commission  upon  the  purchases. 


ALBANY, 

Jan.  1816. 


Kane 
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The  cargoes  did  arrive  safe,  and  whatever  was  actually  paid  as 
premiums  of  insurance  is  a  fair  charge  against  the  defendants. 
They  have  received  the  cargoes,  and  had  the  benefit  of  them, 
and  they  cannot  expect  to  have  the  goods  without  paying  the 
insurance,  which  is  a  fair  and  usual  mercantile  charge.  With 
respect  to  the  premiums  of  insurance  upon  the  wines  from 
Madeira  to  the  East  Indies,  there  can  be  no  doubt  but  that  the 
defendants  are  bound  to  pay  them.  They  fall  expressly  within 
the  agreement.  It  was  stated  by  the  defendants'  counsel  on  the 
argument,  that  several  thousand  dollars  had  been  allowed  by 
the  referees  for  advances  as  premiums,  which  had  never  been 
made.  If  this  be  so,  the  report  is,  thus  far,  incorrect.  No 
more  is  to  be  allowed  than  was  actually  paid.  The  plaintiffs 
are  not  authorized  to  consider  themselves  insurers,  and  charge 
the  premiums,  unless  insurance  was  actually  made.  This  would 
not  be  a  fair  interpretation  of  the  agreement.  The  adventure, 
or  speculation,  held  out  advantages  to  both  parties ;  the  profits, 
however,  were,  in  some  measure,  uncertain.  The  defendants  re- 
ceived, in  advance,  two  thirds  of  the  amount  of  the  prime  costs  of 
their  wines.  The  plaintiffs  were  to  have  freight  for  their  vessels 
both  to  Madeira  and  out  to  the  East  Indies,  and  were  to  have 
the  proceeds  of  the  wines  in  the  East  Indies,  to  invest  in  such 
return  cargo  as  they  thought  proper.  Under  these  circum- 
stances, the  agreement  ought  to  receive  a  liberal  interpreta* 
fion. 

2.  With  respect  to  the  interest,  we  think  it  ought  to  be  cal- 
culated upon  the  balance  of  accounts  only,  from  the  time  the 
deficiency  was  ascertained  and  notified  to  the  defendants ;  and 
there  is  no  evidence  to  show  that  the  defendants  were  ever  ap- 
prized of  any  deficiency,  until  the  year  1810,  when  an  agent 
was  sent  to  Madeira  to  settle  the  accounts.  The  wines  went 
out  in  the  plaintiffs'  vessel,  under  the  charge  of  a  supercargo 
in  their  employ.  It  was  they  alone  who  could  ascertain  the 
net  proceeds  of  the  wines,  and  it  was  their  duty  to  furnish  the 
defendants  with  accounts  of  sales,  and  show  the  balance  due. 
The  agreement  provides,  that,  in  case  the  wines  should  not  net 
sufficient  to  pay  the  advances,  the  defendants  were  to  make  up 
the  deficiency.  This,  however,  is  stated,  in  the  agreement, 
to  be  an  unexpected  event ;  and  it  could  not,  therefore,  have 
been  within  the  contemplation  of  the  parties,  that  interest  w;u 
to  be  calculated  at  all :  and  the  defendants  could  not  be  decin- 
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cd  in  default  until  the  balance  was  ascertained  and  notified  to  albant, 
them.  The  advances  made  by  the  plaintiffs  did  not  amount  to 
two  thirds  of  the  invoice  price  of  the  wine,  by  a  large  amount. 
The  defendants  could  not,  under  these  circumstances,  be 
deemed  in  default,  for  not  paying  the  balance  until  demanded. 
We  are,  accordingly,  of  opinion,  that  the  report  must  be  so 
modified,  as  to  charge  the  defendants  with  all  premiums  actually 
paid,  and  no  more ;  and  interest  to  be  calculated  on  the  ba- 
lance, only  from  the  time  the  account  of  sales  of  wine  was 
presented  to  the  defendants,  and  the  balance  demanded,  >yhich 
appears  to  have  been  some  time  in  the  year  1810. 


Herrick  against  J.  V.  Carmah. 
IN  ERROR,  from  the  court  of  common  pleas  of  Dutchess    R.,  for  value 

,  received,  deli 

county.  Carman,  as  endorsee,  brought  an  action,  in  tne*court  vered  to  c.  a 
below,  against  Herrick,  as  endorser  of  a  promissory  note,  r.(  payable  to 
dated  the  25th  of  February,  1811,  made  by  John  Ryan  to  *£*$  Hdo"; 
Lawrence  Carman  &  Co.,  or  order,  for  138  dollars  and  38  cents,  ^y\l*£c™i 
payable  thirty  days  after  date.  A  demand  of  payment  of  ^aj^d0^ 
Ri/an,  on  the  30th  of  March,   1811,  and  refusal,  and  notice  the  note  to  B.^ 

*  for  a  lees  sun. 

Thereof  to  Herrick,  was  proved.  who  took-  it  at 

Ryan  applied  to  Lawrence  Carman  8r  Co.  for  the  purchase  of  and    with 

goods,  which  they  refused  to  sell  to  him,  without  security  for  the  patmer  oi 

the  payment.     Ryan,  afterwards,  presented  them  the  note  in  ^dorsln^thc 

question,  endorsed  by  the  defendant,  which  they  accepted,  and  Hlfoa  ^'"ugh" 

delivered  the  goods  to  the  amount  of  the  note.     Ryan,  soon  ^rj^>  aasai"j 

after,  became  bankrupt,  and  Lawrence  Carman  Sr  Co.  were  in-  H., the  endors- 
er, it  washela, 

formed,  that,  to  render  the  defendant  liable  to  them,  as  an  en-  that  as  c ,  the 

•,  ,  original  payee, 

dorser,  it  was  necessary  that  they,  the  payees,  should  previously  could  not 
endorse  the  note.     They,  accordingly,  endorsed  the  note,  and  action,  direct 
sold  it  to  the  plaintiff  for  100  dollars,  to  whom  they,  at  the  jj^^totuu 
time,  communicated  all  the  circumstances  attending  the  note,  ^eitbet^ouu 

B.      recover 
against  him. 
_  Where  a  prior  endorser  cannot  maintain  an  action  against  a  subsequent  endorser,  uo  person  de- 
riving title  under  the  prior  endorser,  with  ktowledge  of  all  the  facts,  can   recover    against     lucb 
subsequent  endorser. 
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albant,    as  to  the  consideration,  making,  and  endorsing  thereof;  and  the 
defendant  agreed  to  take  the  note  at  his  own  risk. 

The  suit  was  brought  solely  for  the  benefit  of  the  plaintiff, 
avIio  nevor  made  any  demand  on  Lawrence  Carman  &  Co.,  nor 
gave  them  any  notice  of  the  non-payment  by  Ryan.  The  jury, 
under  the  direction  of  the  court  below,  found  a  verdict  for  the 
plaintiff,  for  the  amount  of  the  note,  with  interest.  The  opinion 
of  the  court  below  was  excepted  to,  and  a  bill  of  exceptions 
tendered  and  signed,  on  which  the  writ  of  error  was  brought 
to  this  court. 

P.  Rvggles,  for  the  plaintiff  in  error,  contended,  that  the  plain- 
tiff below,  being  informed  of  all  the  circumstances,  as  to  the 
making  and  endorsement  of  the  note,  must  stand  precisely  on  the 
same  ground  as  Lawrence  Carman  ft  Co.,  the  payeos,  would 
have  stood,  if  the  suit  had  been  brought  in  their  names;  and 
he  insisted  that  they  could  not  recover  on  the  note,  in  a  suit 
•  Herriek  v.    broueht  by  them.* 

Carman,    10  °  J 

Jvhns    Rrp. 

224 

whitev.Kibby,  J.  Tallmadge,  contra,  insisted,  that  where  an  endorsee  of  a 
128.°  nS  negotiable  note,  takes  it,  bona  fide,  for  a  full  consideration,  his 

470.*""  ep'  knowledge  that  the  original  party  paid  no  consideration  for  it, 
lHen  B°Llm  cannot  affect  his  right  to  recover.  The  doctrine  contended 
vote-  for  by  the  other  side  would   put  an  end  to  all  accommodation 

notes,  as  they  are  called. 

Where  a  person  endorses  a  blank  note,  it  will  bind  him  for 

any  sum  and  time  which  the  endorsee  chooses  to  insert  in  it. 
Lan™tnff'      *l  °Perates  as  a  letter  of  credit,  for  an  indefinite  sum.f 


■Dmig.  514. 


Spencer,  J.  delivered  the  opinion  of  the  court.  The  de- 
fendant in  error  purchased  the  note  at  a  discount,  and  with  full 
knowledge  of  all  the  facts  in  the  case ;  his  right,  therefore,  to 
recover,  cannot  be  superior  or  better  than  that  of  L.  Carman 
#  Co.,  from  whom  he  derived  whatever  title  he  had.  It  docs 
not  appear  that  the  plaintiff  in  error  endorsed  the  note  for  the 
purpose  of  giving  Ryan  credit  with  L.  Carman  #  Co.y  or  that 
he  was  in  anywise  informed  of  the  use  to  which  Rz/an  meant 
to  apply  the  note.  In  the  absence  of  any  proof  to  the  contrary, 
we  must  intend  that  Herriek  meant  only  to  become  the  second 
endorser,  with  all  the  rights  incident  to  that  situation.  The 
fact  of  his  endorsing  first,  in  point  of  time,  can  have  no  influ- 
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ence,  for  he  must  have  known,  and  we  are  to  presume  he  aeted 
on  that  knowledge,  tflfirt  though  the  first  to  endorse,  his  endorse- 
ment would  be  nugatory,  unless  preceded  by  that  of  the  payees 
of  the  note. 

Since  the  case  of  Russell  v.  Langstaffc,  (Doug.  514.)  it  is  not 
to  be  doubted,  that  the  endorsement  of  a  blank  note  is  a  letter 
of  credit  for  an  indefinite  sum ;  but  the  present  is  not  that  case. 
There  can  be  no  doubt,  here,  but  that  the  uote  was  filled  up 
when  it  was  endorsed  by  the  plaintiff  in  error.  Had  it  appeared 
that  the  plaintiff  endorsed  the  note  for  the  purpose  of  giving 
Ryan  credit  with  Lawrence  Carman  Sr  Co.,  then  1  should  have 
considered  him  liable  to  them,  or  any  subsequent  endorser,  and 
the  plaintiff's  endorsement  might  have  been  converted  into  a 
guaranty  to  pay  the  note,  if  Ryan  did  not,  according  to  the 
decision  of  the  supreme  judicial  court  in  Massachusetts.  (3 
Mass.  Rep.  274.)  Under  such  a  state  of  facts,  there  would  be 
no  objection  to  the  right  of  the  defendant  in  error  to  recover, 
as  the  endorser  of  Herrick.  In  Bishop  v.  Hayward,  (4  Term 
Rep.  470.)  Lord  Kenyon  impliedly  admits  that  there  may  be 
circumstances  under  which  a  prior  endorser  may  recover  against 
a  subsequent  one. 

We  have  already  decided,  that  the  payees  of  this  note  could 
not,  directly  or  indirectly,  recover  on  it,  (10  Johns.  Rep.  224.) 
and  that  decision  is  supported  by  the  case  of  Bishop  v.  Hay- 
ward. 

The  defendant  in  error,  having  purchased  this  note  at  a  dis- 
count, and  with  full  knowledge  of  the  facts,  has  virtually 
agreed  not  to  resort  to  Lawrence  Carman  #  Co.  in  any  event ; 
and  yet,  if  he  can  sustain  this  suit,  he  will,  in  effect,  violate 
the  agreement  under  which  he  became  the  purchaser  of  the 
note ;  because,  upon  this  evidence,  Herrick,  if  obliged  to 
pay,  would  have  his  remedy  over  against  Lawrence  Carman 
SrCo. 

The  defendant  does  not  stand  before  the  court  with  the  ti'.le 
or  character  of  a  fair,  bona  fide,  endorsee  of  a  note,  in  the 
usual  course  of  trade ;  but  rather  in  the  light  of  a  speculator, 
attempting,  under  the  specious  character  of  an  endorsee,  to 
recover  a  sum  of  money,  to  which  those  from  whom  he  derives 
his  title  had,  with  his  full  knowledge,  no  right.  It  may  be 
Vol.  XI  I.  X 
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albakt,  regarded  as  a  general  rule,  that  when  an  endorser  cannot  re- 
cover against  a  subsequent  endorser,  no  person  acquiring  a* 
title  under  such  prior  endorser,  and  acquainted  with  all  the 
facts,  shall  be  allowed  to  recover. 

Judgment  reversed. 


Sandjord  against  I»oosa. 

A.  has  foar  THIS  was  an  action  of  assumpsit,  brought  against  the  de- 
againstc.and  puty  sheriff  of  the  county  of  Sullivan,  to  recover  certain  money 
judgment  which  had  been  levied  by  him  under  an  execution  issued  by 
twolu\>f    a.'s  the  plaintiff  against  one  Burr. 

o"de™andtwo  The  cause  was  tried  at  the  Sullivan  circuit,  in  September, 
t\Z°kTB.^T.  1814»  before  Mr.  Justice  Yatss,  and  a  verdict  found  for  the 
tTrT     alf  his  P^11^0**  subject  to  the  opinion  of  the  court  on  the  following 

judgments,  tin-    case  : 

der  wni'-h  the  ,. 

lands  of  c.are      The  plaintiff  had  recovered  four  judgments  against  Burr  ; 

seized  and  ad-  .  ,  _ 

▼ertised  tor  two  in  the  court  of  common  pleas  of  Sullivan  county,  one  for 
then  issues  an  318  dollars  and  65  cents,  and  the  other  for  99  dollars  and  24 
his^juiSnenT;  cents,  which  were  both  docketed  on  the  9th  of  August,  1813; 
indent*  eld'  and  two  in  this  court>  one  for  333  dollars  and  87  cents,  dock- 
anUd0nuristd  eted  on  the  2d  of  September,  1813,  and  the  other  for  491  dol- 
byB,  a.iditis  iars  an(j  15  cents,  docketed  on  the  6th  of  September,  1313: 

expressly    sta  »  » 

ted  in  the  she-  and  one  Couch  had  also  obtained  a  judgment  against  Burr,  in 

riff's  deed,  that  „  '    „  ,,,.,,, 

the  land  was  this  court,  for  424  dollars,  debt,  and  nine  dollars  damages, 
executions.  which  was  docketed  on/he  27"  th  of  August,  1813. 
paid  Spart  of  Writs  of  fieri  facias,  in  favour  of  the  plaintiff,  on  the  above 
money "to'T  judgments,  were  delivered  to  the  under  sheriff  on  the  12th  of 
his  execution0/  N°vembcr,  1813,  who,  thereupon,  advertised  a  farm  of  Burr 
and    retained  i0  foe  gojj  on  the  6th  of  January,  1814,  by  virtue  of  sundry 

the  residue  to  ^ '  T      J  J 

eati-fy Bs  exe-  executions.     On  the  same  6th  of  January,  and  before  the  sale, 

cutiou  ;   in  an  _»»•••  •• 

action  by  k.  a  fi.  fa.  issued  on  Couch  s  judgment,  and  was  delivered  to  the 

against  the  J    J  J      ft 

sheriff,  to  reco- 
ver the  residue,  it  *rni  held,  that  the  defendant  was  precluded,  by  his  deed,  from  denying  that  the  tale 
bau  been  made  under  the  (laintiff's  executions;  and  that  the  plaintiff  was,  under  the  circumstances  of 
tbe  case,  entitled  to  recover  the  balance  o>  'lie  purchase  money. 

But,  it  seems,  that  "a  i^le,  even  of  land,  on  an  execution  itsilM  on  a  junior  judgment,  would  be  valid, 
and  the  sheriff  thereby  renders  himself  liable  to  the  party  whose  execution  is  postponed. 

So,  a  sale  of  chattels  on  a  junior  execution  is  valid,  and  the  only  remedy  of  the  party  whose  execution 
Vas  first  delivered,  is  by  an  action  against  the  sheriff. 
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under  sheriff.  The  land  was  sold  for  1,275  dollars,  and  pur- 
chased by  Couch,  and  a  deed  for  the  same  was  executed  by  the 
under  sheriff  in  the  name  of  the  defendant,  in  which  all  the 
plaintiff's  executions  were  recited,  and  stating  that  the  land 
had  been  sold  under  them,  but  taking  no  notice  of  Couch's 
execution.  The  amount  of  the  sale  was  received  by  the  de- 
fendant, who  paid  to  the  plaintiff's  attorney  the  amount  of  the 
throe  oldest  executions  in  full,  and  217  dollars  and  63  cents  on 
the  fourth;  and  retained  in  his  hands  the  balance  of  the  purchase 
money,  being  (beside  his  fees)  245  dollars  and  77  cents,  on 
account  of  Couch's  execution,  which  he  refused  4o  pay  to  the 
plaintiff,  but  paid  it  to  Couch. 

Couch  was  present  at  the  sale,  and  insisted  that  the  under 
sheriff  should  sell  by  virtue  of  his  execution  as  well  as  the 
others ;  but  the  under  sheriff  said,  that  as  he  had  seized  and 
advertised  the  land  under  the  plaintiff's  executions,  he  could 
sell  only  under  them,  and  declared  that  he  should  and  did  sell 
by  virtue  of  them  only;  and  mentioned  to  the  people  present, 
before,  and  at  the  time  of  the  sale,  that  he  had  received  an 
execution  from  Couch  on  a  judgment  older  than  two  of  the 
plaintiff's  judgments,  and  younger  than  the  other  two,  and  that 
he  conceived  that  Couch's  judgment  would  be  a  lien  or  encum- 
brance on  the  land  after  the  sale. 


ALEANYj 
Jan.  1815. 


P.  Ruggles  and  J.  Duer,  for  the  plaintiffs. 
Sudani,  contra. 


Spekcer,  J.  delivered  the  opinion  of  the  court.  The  deeci 
executed  by  the  defendant's  deputy,  and  which  is  as  binding 
upon  him  as  if  executed  by  himself,  conclusively  shows,  that 
the  sale  was  made  under  the  plaintiff's  executions,  and  not 
under  Couch's  execution.  The  deed,  then,  is  an  admission  of 
the  most  solemn  nature,  that  the  defendant  raised  the  money 
on  the  sale  of  the  debtor's  land,  upon  the  plaintiff's  executions, 
and  he  is  concluded  from  controverting  that  point. 

If  A.  and  B.  have  two  several  judgments  against  C,  and  they 
take  out  writs  of  fi.  fa.,  which  are  both  delivered  the  same 
day,  and  the  sheriff  executes  that  which  was  last  delivered,  by 
making  sale  of  the  debtor's  goods,  such  sale  shall  stand  good  ; 
and  the  only  remedy  the  one  whose  execution  wa9  first  deliver- 
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ed  has,  is  by  action  against  the  sheriff.     This  was  so  held  in 
the  case  of  Smallcomb  v.  Cross  Sr  Buckingham,  (Carth.  419,  420. 
1  Salk.  320.  and  1  Lord  Raym.  251.)  and  this,  too,  since  the 
statute  of  29  Car.   II.  c.  3.  p.   16.,  which  enacted,  that  no 
writ  of  fi.  fa.  should  bind  the  property  of  goods,  but  from  the 
time  of  the  delivery  thereof  to  the  sheriff.     That  statute  was 
passed  to  obviate  the  injustice,  as  respected  bona  fide  purcha- 
sers, of  executions  binding  the  property  from  the  teste  day  of 
the  writs,  and  it  has  always,  since,  been  held,  that  the  goods 
were  bound  from  the  delivery  of  the  execution  to  the  sheriff. 
The  case  cited,  therefore,  applies ;  for  if  the  sheriff,  as  regards 
goods,  can  make  a  valid  sale  on  a  junior  execution,  notwith- 
standing the  precedency  of  the  senior  execution,  so  he  can  sell 
lands  which  are  bound  from  thedocketing  of  the  judgment,  upon 
an  execution  issued  on  a  junior  judgment,  and  render  himself 
liable  to  the  party  whose  execution  is  postponed.     It  is  not, 
however,  necessary,  in  this  case,  to  go  so  far.     The  judgment 
creditor  who  had  two  judgments  older  than  two  of  the  plaintiffs, 
purchased  under  all  the  plaintiff's  executions.     He  agreed  to 
give  for  the  property  1,275  dollars,  to  be  applied  to  the  plain- 
tiff's executions.     This  is  evident,  not  only  from  the  deed 
itself,  but  from   the  parol  proof.     The  6ale  did  not,  in  fact, 
proceed  at  all  on  Couch's  execution.     To  permit  the  sheriff  to 
apply  part  of  the  money  bid,  to  satisfy  Couch's  execution,  would 
render  the  situation  of  the  judgment  creditors  extremely  une- 
qual; for,  whilst  the  plaintiff  reposed  himself  on  the  fact,  that 
the  property  was  selling  exclusively  on  his  executions,  and 
would,  therefore,  have  no  peculiar  inducement  to  bid  beyond 
the  amount  of  his  own  executions,  Couch  may  have,  probably, 
purchased  the  only  property  from  which  the  plaintiff  could 
expect  to  have  his  judgments  satisfied,  and  Couch  may  have  not 
only  all  Burr's  property  at  an  under  value,  but  his  execution 
paid  out  of  the  moneys,  really,  and  in  fact,  bid  on  the  plaintiff's 
executions. 

In  any  point  of  view  in  which  the  case  can  be  placed,  I  am 
satisfied  that  the  plaintiff  ought  to  have  judgment. 


Judgment  for  the  plaintiff. 
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M'MiitAN  &  JVI'Millan  against  Vandebli*. 


M'Milljcj 
Vandbrlip. 


IN  ERROR,  on  certiorari,  from  a  justice's  court.  Vander-  agreedtowork 
lip  sued  /.  and  A.  M'Millan,  by  summons,  before  a  justice,  in  ^rontBh"Si  l0£% 
an  action  on  the  case.  He  declared,  stating  his  demand,  Sep-  Jjjj)e  yr^'^l 
t ember  26,  1812,  to  be  for  "spinning  845  runs  of  yarn,  at  3  ™a%"Jff^ 
pence  per  run;  for  damage  for  not  finding  a  sizeable  jenny,  10  WV?*  of,B- ' 
dollars ;  for  damage  for  not  finding  a  sufficient  instructor,  1 0  aftion  ^eainsi 
dollars;  for  damage  for  spinning  bad  roving,  10  dollars;  for  ning  845  runs 
damage  for  time  lost,  for  want  of  roving,  5  dollars."  ceuu^V  nrn-. 

The  defendant  pleaded  the  general  issue,  and  there  was  a  that*  the  e» 

i  ■,!    l»w  ;.»«»  tract  of  A.  was 

trial  by  jury.  ntire,   and 

The  plaintiff  proved  that  he  had  worked  for  the  defendants  R.d'V'a 
below,  11  or  13  weeks  ;  and  the  witness  stated,  that  the  plain-  cond>t«OD.  Pre- 

'  r  cedent,   before 

tiff  said  he  was  to  work  one  year,  to  spin  at  three  cents  per  he  co,,ld  bri°£ 

.  r        an   action 

run  ;  but  should  not  make  wages,  the  roving  was  so  bad. —  against  B.,  6a 
Another  witness  said  he  understood  from  the  defendants,  that  hi* labour, 
the  plaintiff  had  agreed  to  work  with  the  defendants,  10A  months, 
at  3  cents  per  run :  and  an  account  was  produced,  dated  Sep- 
tember 1,  1812,  in  which  the  defendants  charged  the  plaintiff 
three  dollars,  paid  to  him ;  and  credited  him  with  spinning 
845  runs  of  yarn.  One  of  the  witnesses  said  he  was  to 
have  5  cents  a  run,  and  his  board ;  and  he  said  he  understood 
from  all  parties,  that  Vandcrlip  was  to  have  3  cents  per  run, 
and  work  10£  months.  In  an  additional  return,  it  was  stated 
by  the  justice,  that  it  was  understood  by  him,  and  he  believed 
by  the  jury,  that  the  plaintiff  below  left  the  service  of  the 
defendants  below,  at  the  date  of  the  account :  though  he 
did  not  recollect  that  it  was  either  proved  or  admitted.  The 
jury  found  a  verdict  for  the  plaintiff  below,  for  22  dollars  and 
35  cents ;  on  which  the  justice  gave  judgment, 

Wendell,  for  the  plaintiff  in  error. 

Crary,  contra. 
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albany,        Spehcer,  J.  delivered  the  opinion  of  the  court.     Theques- 
yj^^\  tion  is,  whether  the  contract  of  the  defendant  in  error  is  an 
M'Millan     entire  contract,  operating  as  a  condition  precedent ;   and,  as 
Viseetut     sucn>  necessary  to  be  performed  before  the  plaintiffs  in   error 
were  liable  ;  or  whether  we  are  to  consider  the  agreement,  to 
pay  three  cents  per  run,  as  a  distinct  agreement,  on  the  one 
side;  and  the  promise  to  work  for  10j  months,  as  independent 
and  unconnected  with  the  rate  at  which  the  defendant  in  error 
was  to  spin  the  yarn.     It  has  been  well  observed  by  Srejeant 
Williams,    in  a    note   to    Pordagc  and  Cole,   (1    Saun.  320. 
note  4.)  that  the  old  cases  proceeded  on  very  subtle  and  nice 
distinctions;  and  it  might  have  been  added,  that  some  of  them 
were  carried  to  a  length  that  worked  great  injustice,  and  de- 
feated the  intentions  and  understandings  of  men,  not  versed  in 
nice  and  technical  rules.     To  show  to  what  unreasonable  re- 
sults the  courts  arrived,  I  will  barely  mention  two  cases.     A. 
agreed  to  serve  B.  a^ear,  and  B.  agreed  to  pay  him  10  pounds; 
and  it  was  held,  A.  might  maintain  an  action  against  B.  for  the 
money,  before  any  service.     Again,  A.  covenanted  with  B.  to 
marry  his  daughter  ;  and  B.  covenanted  to  convey  an  estate  to 
A.  and  the  daughter,    in  special  tail :  though  A.   marry  ano- 
ther woman,  or  the  daughter  marries  another  man,  A.  may  main- 
tain an  action  against  B.  on  the  covenant. 

The  good  sense  of  modern  times  has  exploded  these 
subtle  notions ;  and  contracts  are  now  expounded  according 
to  the  real  intention  of  the  parties :  thus,  in  Waddington 
v.  Oliver,  (5  Dos.  and  Puller,  2.  N.  S.  61.)  the  plaintilf 
sold  the  defendant  100  bags  of  hops,  at  bG  shillings  per 
hundred,  to  be  delivered  on  or  before  1st  January,  180j, 
as  might  be  agreeable  to  the  plaintiff.  On  the  1:2th  of  Decem- 
ber, twelve  bags  were  delivered,  and  payment  was  immediately 
demanded  ;  and  on  refusal  to  pay,  a  suit  was  brought.  The 
court  were  clearly  of  opinion,  that  the  contract  was  entire  ; 
and  could  not  be  split ;  and  that  the  plaintiff  had  no  right  to 
bring  an  action  until  the  whole  quantity  was  delivered,  or  until 
the  time  for  delivery  of  the  whole  had  arrived.  The  3d  note 
of  Serjeant  Williams  to  2d  Saun.  352.  furnishes  a  variety  of 
cases,  showing  the  grounds  on  which  the  latter  cases  have  pla- 
ced the  dependency  or  independency  of  contracts.  There  are 
many  distinctions,  not  necessary  now  to  be  noticed  ;  but  the 


OF  THE  STATE  OF  NEW-YORK.  167 


Jan.  I8l.r». 


object  of  them  is  to  promote  substantial  justice,  by  ascertain-     albany, 
ing  the  intention  of  the  parties,  and  carrying  them  into  effect, 
without  a  literal  adherence  to  words,  or  the  order  of  sentences. 

It  is  evident  to  my  mind,  that  the  parties  before  us  intended 
that  Vanderlip  should  serve  the  M'Millans,  for  10|  months,  and 
that  he  should  be  paid  3  cents  for  each  run  of  yarn  spun  by 
him ;  and  that  they  intended  this  as  one  entire  contract.  The 
M'Millans  could  not  mean  to  have  paid  by  the  run;  and  to 
subject  themselves  to  a  suit,  toties  guoties.  We  have  a  right  to 
infer  from  the  plaintiff's  declaration,  in  the  court  below,  as 
well  as  from  the  fact,  that  one  of  the  witnesses  was  to  have  5 
cents  a  run ;  that  Vanderlip  was  a  novitiate  in  spinning  ;  and, 
consequently,  that  he  would  be  more  profitable  to  his  employ- 
ers in  the  latter  part  of  the  term.  If  the  contract  was  entire, 
and  looked  as  well  to  the  price  per  run,  as  to  the  time  of  ser- 
vice, it  necessarily  formed  a  condition  precedent :  and  then, 
Vanderlip  could  not  sue  until  he  had  performed  his  contract 
of  service,  or  until  the  period  within  which  it  was  to  be  per- 
formed had  elapsed. 

The  latter  qualification  is  drawn  from  the  case  of  Wadding- 
ton  v.  Oliver :  though,  I  confess,  I  do  not  perceive  the  grounds 
on  which  it  rests.  It  appears  to  me,  that  the  construction  I 
have  put  on  this  contract,  is  not  only  warranted  by  the  agree- 
ment itself ;  but  that  it  is  a  very  useful  and  salutary  one.  The 
general  practice,  in  hiring  labourers  or  artisans,  is,  for  6  or 
12  months,  at  so  much  per  month  :  the  farmer  hires  a  man  for 
6  or  1 2  months,  at  monthly  wages ;  and  he  takes  his  chance  of 
the  good,  with  the  bad  months.  It  is  well  known,  that  the 
labour  of  a  man,  during  the  summer  months,  is  worth  double 
the  labour  of  the  same  man,  in  winter ;  but  upon  the  princi- 
ples contended  for  by  the  defendant's  counsel,  if  the  farmer  hiret 
in  the  autumn,  for  twelve  months,  at  monthly  wages,  the  la- 
bourer may  quit  his  employ  on  the  first  of  May,  and  sue  for  his 
wages,  and  recover  them :  leaving  the  farmer  the  poor  resort 
of  a  suit  for  damages.  The  rule  contended  for  holds  out 
temptations  to  men  to  violate  their  contracts.  The  stipulation 
of  monthly  pay,  or  in  this  case,  pay  by  the  run,  does  not  dis- 
join the  contract :  it  is  adopted  as  the  means  only  of  ascertaining 
the  compensation,  and  does  not  render  it  less  entire.  The  case 
from  1  Roll.  Abr.  29.  1.  36.  is  arcry  bald  case  ;  and  the  case 
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Albany,    decided  by  Hale,  at  Norfolk,  in  1602,  (1  Com.  Dig.  Action,  F.) 
Jan.  1815.     js  a  very  unreasonble  decision.     The  contract  was  to  deliver  so 
M'Millan     much  corn,  before  Michaelmas,  for  so  much  the  coomb  ;  and  a 
Vawmiuip.    Part  or,ly  was  delivered  ;    and  he  ruled,  that  assumpsit  lay  for 
so  much,   after  Michaelmas :    for,  though  the  agreement  was 
entire,  the  several  delivery  makes  several  contracts.     When 
part  of  the  corn  was  delivered,  towards  the  fulfilment  of  an 
entire  contract,  and  for  the  convenience  of  the  party  deliver- 
ing, it  is  extraordinary  that  such  delivery  should  have  annulled 
the  contract ;  but  it  did  not,  for  the  case  adds :  "  and  the  de- 
fendant has  a  remedy  for  the  residue."     This  could  not  be, 
unless  the  contract  remained  unaffected  by  the  several  delivery. 
These  are  cases  decided  before  the  courts  adopted  the  true 
method  of  considering  contracts,  in  relation  to  their  dependen- 
cy, or  independency. 

The  entry  in  the  plaintiff's  books  proves  nothing  ;  for  cer- 
tainly, they  were  to  keep  an  account  of  the  quantity  spun ; 
and  if,  for  the  defendant's  accommodation,  they  wexe  willing 
to  advance  cash  to  him  ;  that  did  not  vary  the  contract,  or 
show  that  they  considered  themselves  liable  to  pay  before  the 
\       end  of  the  term. 


Judgment  reversed. 
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STATE  OF  NEW-YORK, 

IN  MAY  TERM,    1315,    IN  THE   THIRTY-NINTH  YEAR    OF  OFR 
INDEPENDENCE. 


Jackson,  ex  dan.  Hicks  and  wife,  against  Yan  Zandt. 

THIS  was  an  action  of  ejectment   for  a  farm  in  Flashing,  The  act  of  the 

Queens  Count//.     The  cause  was  tried  at  the  circuit  in  Queens,  ^MhJuiy 

before  Mr.  Justice  Van  Ness,  the  15th  June,  1814;  and  a  ver-  17^  <Cses^,-6/ 

■  r  c.  2.)  to  anolisn 

diet  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  ™taUs,  &c- 

.*"  J  operated  pros- 

court,  on  a  case,  with  liberty  to  either  party  to  turn  the  same  p«*ivdy:  and 

,.  where  H.,  who 

into  a  special  verdict.  died  in  m4, 

Thomas  Hicks,  of  Flushing,  being  seised  of  the  premises  in  tate'to  M.'and 

question,    on   the  19th  June,   1782,  made  his  will,   by  which  body^iawfuiiy 

he  devised  all  his  lands  and  real  estate,  including  the  premises  f0erSdeTa%tnof 

in  question,  to  his  sister,  Mar//  Micks,  and  to  the  heirs  of  her  |ucilandirtnet0 

body,  lawfully  begotten,  or  to  be  begotten,  and  for  want  or  J>ej[s  of  bis, 

default  of  such  issue,  then  he  gave  and  devised  all  his  said  for  want  of 

i  _--.  such   heirs,  to 

lands  and  real  estate  to  Stephen  Ilicks,  and  to  the  heirs  of  his  P.,  and  the 

body  lawfully  to  be  begotten;  and  for  want  or  default  of  such  body,  &c.  it 

issue,  then  he  gave  and  devised  the  same  lands  and  real  estate  the  estate  tail 
to  Richard  Penn  Hicks,  son  of  his  cousin   William  Ilicks,  of  M^wa^by 

that  statute, 
converted  into 

an  estate  in  fee  simple:  and  she  being  illegitimate,  and  dyiag  without  issue,  the  estate  escheated  to  the 

people. 
Vol.  XII.  Y 
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NEW-YORK,  Pennsylvania,  and  to  the  heirs  of  his  bocfy,  lawfully  begotten  ; 
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v^^v^^  and  for  want  or  in  default  of  such  issue,  he  devised  the  same 
Jackson      estate  to  the  right  heirs  of  the  said  Richard  Pcnn  Hicks.     Stc- 

V.  ° 

Van  Zandt.  phen  Hicks  was  the  husband  of  Mary  Hicks,  the  testator's  sister. 
The  testator  died  seised,  the  1st  January,  1784.  On  his  death, 
Mary  Hicks,  his  sister,  who  was  an  illegitimate  child,  entered 
on  the  premises  under  the  will,  and  took  possession,  and  on 
the  22d  March,  1784,  died  without  issue,  intestate,  and  without 
having  made  any  conveyance  or  disposition  of  the  premises. 
Upon  her  death,  her  husband,  Stephen  Hicks,  took  possession 
of  the  premises,  and  continued  possessed  thereof  until  his  death. 
He  died  the  2d  December,  1786,  without  issue,  having,  on  the 
12th  November,  1786,  made  his  will,  and  devised  all  his  real 
estate,  &c.  to  his  niec£,  Mary  Flicks,  who  was  born  the  24th 
October,  1784,  and- afterwards  married  Jeffry  Hicks;  and  she 
and  her  husband  are  the  lessors  of  the  plaintiff. 

On  the  12th  July,  1782,  the  legislature  passed  an  act,  (sess.  6. 
c.  2.)  entitled  "  An  act  to  abolish  entails,  to  confirm  convey- 
ances by  tenants  in  tail,  to  distribute  estates  real  of  intestates,  to 
remedy  defective  conveyances  to  joint  tenants,  and  directing  the 
mode  of  such  conveyances  in  future ;"  by  which  it  was  enact- 
ed, "  that  in  all  cases  wherein  any  person  or  persons  would,  if 
this  law  had  not  been  made,  have  been  seised  in  fee  tail  of  any 
lands,  tenements,  or  hereditaments,  such  person  or  persons  shall, 
in  future,  be  deemed  to  be  seised  of  the  same  in  fee  simple; 
and  further,  that  where  any  lands,  tenements,  or  hereditaments, 
shall  heretofore  have  been  devised,  granted,  or  otherwise  con- 
veyed by  a  tenant  in  tail,  and  the  person  to  whom  such  devise, 
grant,  or  other  conveyance,  shall  have  been  made,  his,  her,  or 
their  heirs  or  assigns  shall,  from  the  time  such  grant  or  other 
conveyance  was  made,  to  the  day  of  the  passing  this  act,  have 
been  in  the  uninterrupted  possession  of  such  lands,  tenements, 
or  hereditaments,  and  claiming  and  holding  the  same,  under 
devise,  grant,  or  other  conveyance,  shall  be  deemed  as  good, 
legal,  and  effectual,  to  all  intents  and  purposes,  as  if  such  tenant 
in  tail  had  at  the  time  of  making  such  devise,  grant,  or  other 
conveyance,  been  seised  of  such  lands,  tenements,  or  heredita- 
ments, in  fee  simple;  any  law  to  the  contrary  hereof  notwitl'- 
standing." 
*  Se«.  o.  c  12.  On  the  23d  February,  1 78C  *  an  act  was  passed,  entitled  "  An 
\$,r'L%IS'  y"  act  to  abolish  entails,  to  confirm  conveyances  by  tenants  in  tail. 


Of  the  state  of  new-york.  in 

to  regulate  descents,  and  to  direct  the  mode  of  conveyance  to  new-york, 
joint  tenants  j"  by  which  it  was  enacted  as  follows :  <'  that  all  es- 
tates tail  shall  be  and  are  hereby  abolished  ;  and  that  in  all  cases 
Avhere  any  person  or  persons  now  is,  or  are,  or  if  the  act  herein- 
after mentioned  and  repealed  had  not  been  passed,  would  now 
be  seised  in  tail,  of  any  lands,  &c,  shall  be  deemed  to  be 
seised  in  fee  simple  absolute;"  and  "  that  in  all  cases  where  any 
person  or  persons  would,  if  the  said  act  and  this  present  act 
had  not  been  passed,  or  at  any  time  hereafter,  shall  become  seised 
in  fee  tail,  of  any  lands,  &c.  by  virtue  of  any  devise,  &c.  here- 
tofore made,  or  hereafter  to  be  made,  &c,  such  person  or  per- 
sons, instead  of  becoming  seised  thereof  in  fee  tail,  shall  be 
deemed  and  adjudged  to  be  seised  thereof  in  fee  simple  abso- 
lute;" and  by  the  seventh  section  of  this  act  the  former  act  of 
July  12,  1782,  is  repealed;  but  all  descents,  &c.  since  the  pass- 
ing the  act  repealed,  are  to  take  effect  according  to  the  act  so 
repealed. 

On  the  21st  April,  1787,  the  legislature  passed  an  act  en- 
titled "  An  act  to  vest  all  the  right  and  claim  of  the  people  of 
this  state  to  the  lands  and  tenements  whereof  Thomas  Hicks 
died  seised,  in  the  persons  therein  named."  The  preamble  to 
the  act,  after  reciting  the  seisin  of  the  testator  and  hfs  will, 
stated,  «  that  whereas  it  was  represented  to  the  legislature,  that 
on  the  death  of  Thomas  Hicks,  the  said  Alary  Hicks  became 
seised  of  the  lands  and  tenements  of  the  testator  by  virtue  of 
the  said  devise,  but  died  without  issue;  that  upon  her  death 
the  said  Stephen  Hicks  entered  upon  the  same,  and  also  died 
without  issue ;  by  means  whereof,  according  to  the  will  and 
intention  of  the  testator,  the  lands,  &c.  would  have  vested  in 
the  said  Richard  Penn  Hicks,  in  fee  tail  general,  but  by  the 
operation  of  the  late  laws  of  this  state  for  abolishing  entails,  the 
estate  in  fee  tail  general  devised  to  the  said  Mary  Hicks  was 
converted  into  a  fee  simple,  and  that  she  having  been  born  out 
of  lawful  wedlock,  can  have  no  heirs,  whereby  the  said  lands, 
&c,  might  escheat  to  the  people  of  the  state.  And  it  being 
further  represented,  that  the  said  Richard  Penn  Hicks  is  an 
orphan,  and  destitute  of  any  support,  but  what  is  so  provided 
by  the  said  testator,  and  the  legislature  conceiving  it  just  and 
reasonable,  that  the  estate  vested  in  the  people  of  this  state,  by 
the  means  aforesaid,  should  descend  according  to  his  intention, 
expressed  in  the  said  will,  as  far  as  is  consistent  with  the  above- 
mentioned  laws ;  it.  i?;   therefore,  enacted,  &c.  "  That  it  shall 
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new-York,  and  may  be  lawful  for  the  said  Richard  Penn  Hicks,  his  heirs 
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v^-v,-^,  and  assigns,  to  enter  into,  have,  hold,  and  enjoy,  for  his  and 
Jackson      their  own  proper  use,  in  fee  simple,  for  ever,  all  and  singular, 

Van  Zandt.  the  said  lands,"  &c.  "  notwithstanding  any  right  or  claim  which 
the  people  of  this  state  may  or  can  have  or  make  to  the  same 
by  reason  of  the  escheat  thereof,  and  although  no  office  has 
been  found  respecting  the  same,"  &c.  "  Provided,  that  nothing 
in  this  act  contained  shall  be  construed  to  affect  or  injure  any 
right,  title,  interest,  or  estate,  in  and  to  the  said  lands,  &c.  which 
any  person  or  persons  whomsoever  would  or  might  have,  claim, 
challenge,  or  demand,  if  this  act  had  not  been  passed  ;  but  such 
estate  only  as  the  people  of  this  state  might  lawfully  claim,  by 
the  means  aforesaid,  shall  vest  immediately  in  the  persons,"  Sec. 
Immediately  after  the  passing  of  this  act,  Richard  Penn  Hicks  en- 
tered into  possession  of  the  premises,  and  continued  in  possession 
until  his  death,  having,  on  the  14th  January,  1791,  a  short  lime 
before  his  decease,  devised  the  premises  in  question  to  Jacob 
Johnson  Hicks,  his  brother,  in  fee  simple ;  who  entered  into 
possession  thereof,  and,  in  1792,  by  his  will,  empowered  his 
executor  to  sell  his  real  estate,  who,  in  1796,  after  the  death  of 
the  said  J.  J.  Hicks,  sold  the  lands,  &c.  for  8,000  dollars;  and 
the  same  premises,  by  sundry  mesne  conveyances,  were  con- 
veyed to  the  defendant,  for  25,000  dollars. 

Anthon,  for  the  plaintiff,  contended  that  Mary  Hicks,  the  first 
devisee,  took  either  a  fee  simple  absolute,  or  a  conditional  fee, 
by  virtue  of  the  statute  of  17152;  and  that  in  either  case,  the 
title  was  in  the  lessors  of  the  plaintiff. 
*Sers.  6.  c.  2.  The  statute  of  1782*  converted  all  estates  tail  into  estates  in 
+  Ses«.  9.  c.  i2.  fee  simple;  and  the  act  of  23d  February,  l736,f  declares  that  all 
205.r  '  '  persons  seised  in  fee  tail  shall  be  adjudged  to  become  seised 
"  in  fee  simple  absolute."  The  first  statute  abolishing  estates 
tail  restored  estates  as  they  existed  before  the  English  statute 
de  donis  conditionalibus ;  (West.  2.  13 Ediv.  I.  c.  1.)  and  such 
estates  became  conditional  fees,  at  the  common  law :  if  Mary 
Hicks,  the  first  devisee,  had  had  issue,  the  estate  would  have 
become  a  fee  simple  absolute,  but  as  she  died  without  issue,  the 
land  became  vested  in  Stephen  Hicks,  the  next  devisee,  as  a  fee 
conditional  at  common  law;  and  while  he  was  possessed  of  such 
conditional  fee,  the  act  of  the  23d  of  February,  1 786,  converted 
it  into  a  fee  simple  absolute,  and  while  seised  of  such  estate,  he 
devised  it  to  Maryt  the  wife  of  the  lessor. 
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The  question  is,  what  was  the  operation  and  effect  of  the  new-york 
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statute  of  1782  on  estates  tail?  We  say,  it  converted  them 
into  conditional  fees  ;  and  that  was  the  reason  why,  in  the  act  of 
If 86,  the  word  "absolute"  was  added  to  the  words  fee  simple. 
If  this  construction  of  that  act  is  correct,  then  the  land  never 
escheated  to  the  people,  and  the  private  act  of  1787  could  have 
no  effect  on  the  title  of  the  lessors  of  the  plaintiff.  The  act  of 
1732  operated  only  on  estates  then  in  existence,  and  not  pros- 
pectively ;  but  the  act  of  1786  is  different.  It  declares  that  all 
persons  who  are,  or,  if  the  act  of  1782  had  not  been  passed, 
would  be,  seised  in  fee  tail,  shall  be  deemed  to  be  seised  in  fee 
simple  absolute.  If  after  1 782,  Stephen  Hicks  was  seised  of  a  fee 
simple  absolute,  the  act  of  1786  prevented  any  escheat,  and  the 
claim  of  the  defendant  must  fail. 

Slosson  and  Hoffman,  contra.  The  special  act  of  1787,  was 
manifestly  passed  with  a  view  to  vest  the  estate  in  Richard 
Pcnn  Hicks,  according  to  the  intent  of  the  devisor  ;  and  so 
far  as  principles  of  equity  are  to  have  influence,  the  court 
will  be  disposed  to  carry  the  act  of  the  legislature  into  effect, 
as  according  with  the  intent  of  the  devisor. 

While  the  act  of  1732  was  in  force,  Thomas  Hicks,  the  devisor, 
died;  and  it  is  said,  that  as  that  act  was  not  prospective,  and  he 
died  after  it  was  passed,  Mary,  the  first  devisee,  took  an  estate  tail, 
Avhich,  by  the  act  of  1786,  was  converted  into  a  fee  simple  ab- 
solute. In  construing  statutes,  the  court  will  endeavour  to  give 
every  part  effect,  according  to  the  intent  of  the  legislature. 
Verba  ita  sunt  intelligciula  ut  res  magis  valcat  rjuam  percat. 
The  words  of  the  act  are  all  prospective,  and  apply  to  all 
cases  which  should  thereafter  arise. 

The  intent  of  the  legislature  is,  as  expressed  in  the  title  of 
tke  act,  to  abolish  estates  tail ;  and  if  there  were  any  doubt  of 
that  intent,  the  title  of  the  act  might  be  taken  in  aid  of  the 
construction.  It  would  be  a  very  rigid  construction  to  say? 
that  the  act  was  not  prospective.  The  court  will  feel  more 
disposed  to  consider  it  as  wholly  prospective,  rather  than  retro- 
spective, or  as  taking  away  existing  rights. 

But  it  is  said,  that  the  expression  of  the  act  of  1786,  fee  simple 
absolute,  is  different  from  the  act  of  1 732,  from  which  it  is  in- 
ferred, that  the  estates  tail  were,  after  the  act  of  1782,  consider- 
ed as  fees  conditional.     It  is  true,  that  before  the  statute  de 
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^ew-york,  donis,  where  there  was  a  conveyance  or  devise  to  a  man  and  the 
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heirs  of  his  body,  if  he  had  heirs,  the  condition  was  performed, 
and  the  estate  became  absolute,  or  if  he  had  no  heirs,  it  reverted 
to  the  donor. 

The  act  of  1782  uses  the  words  fee  simple.  Coke*  says, 
a  fee  simple  is  where  a  man  has  lands,  Sec.  to  hold  to  him  and 
his  heiss  for  ever.  The  word  fee  denotes  an  estate  of  inheri- 
tance, and  the  word  simple  added  to  it,  denotes  it  to  be  an  es- 
tate absolute  and  general,  and  as  contradistinguished  from  a  fee 
conditional,  or  fee  tail.  The  words  in  both  acts  mean  precisely 
the  same  thing. 

Then  Mary,  the  first  devisee,  being,  by  effect  of  the  act  of 
1782,  seised  of  a  fee  simple,  or  fee  simple  absolute,  and  dying 
without  heirs,  the  estate  escheated.  "Where  a  person  dies  with- 
out heirs,  the  estate,  on  the  principle  of  the  feudal  law,  reverts 
to  the  sovereign  or  people,  as  the  vltimus  hares.  The  estate, 
in  such  case,  becomes  vested  in  the  people,  without  an  inquest 
*  Ptopk  v.  of  office.* 

Brown,   l  „    . 

caintf  Rep.4]&  There  were  other  and  surhcient  reasons  for  repealing  the  act 
7.  stanky,  io  of  1782,  beside  the  one  which  has  been  mentioned.  By  the  7th 
izuZ'mT  section  of  the  act  of  1 786,  repealing  the  former  act,  it  is  provided, 
"  that  all  descents  and  conveyances,  which  have  happened  or 
been  made  since  the  passing  of  the  said  act,  thereby  repealed, 
shall  take  effect  according  to  the  said  act."  So  that  the  legislature 
clearly  intended  to  preserve  entire  the  effect  and  operation  of 
the  act  of  1782.  The  devise  of  Thomas  Hicks,  which  took 
effect  subsequent  to  the  passing  of  the  act  of  1782,  was  a  con- 
veyance. Every  transfer  of  property,  by  the  act  of  the  party, 
is  a  conveyance,  or  purchase.  On  the  death  of  Ificks,  the 
statute  of  1782 operated  on  the  estate  tail;  converted  it  into  an 
estate  in  fee  simple;  and  by  the  law  of  escheat  that  estate  was 
vested  in  or  conveyed  to  the  people,  for  want  of  heirs. 

It  is  not  to  be  presumed  that  the  legislature,  by  the  act  of 
1786,  meant  to  part  with  any  right  or  estate  in  them.  That 
is  not  to  be  taken  by  implication  or  inference.  There  must  be 
clear  and  express  words  to  warrant  such  a  conclusion. 

T.  A.  Emmet,  in  reply.     By  the  act  of  1787,  the  legislature 

expressly  guard  against  any  imposition ;  and  convey  only  such 

right  as  may  have  vested  in  the  state  by  escheat,  reserving  all 

rights  existing  in  others.  The  act  of  1786  was  not  passed  to  alter 

I 
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or  amend  that  of  1782,  but  to  repeal  it.  The  law  maxim,  as  to  NEW-FORK, 
the  construction  of  statutes,  is  not  applicable  to  a  repealed  act, 
fur  it  was  no  doubt  repealed  for  its  imperfection  and  insuffi- 
ciency. There  is  an  obvious  difference  in  the  language  of  the 
two  statutes.  The  one  acts  only  on  existing  estates  tail,  and  the 
other  operates  prospectively  on  all  future  estates.  It  was  be- 
cause the  act  of  1782  did  not  act  prospectively,  that  the  act  of 
1786  was  passed.  "We  admit,  that  the  legislature  may  have  in- 
tended, by  the  act  of  1782,  to  abolish  all  estates  tail,  future  as- 
well  as  present ;  but  not  having  used  proper  language  to  show 
that  intent,  it  became  necessary  to  pass  another  act  for  the  pur- 
pose. The  last  act  seems  to  have  been  passed  to  meet  the  very 
case  of  the  devisor ;  for  if  the  law  of  1782  had  not  been  passed, 
he  would  have  been  seised  in  fee  tail. 

The  7th  section  of  the  act  of  1786,  repealing  that  of  1782, 
provides  that  "  all  descents  and  conveyances  which  have  hap- 
pened, or  been  made,  since  the  passing  of  the  said  act,  here- 
by repealed,  shall  take  effect  according  to  the  said  act."  It 
does  not  say  all  escheats  shall  take  effect.  The  rights  of  the  citi- 
zens are  saved  and  preserved,  but  the  rights  of  the  people,  as  to 
escheats,  are  not  saved. 

Thompson,  Ch.  J.  delivered  the  opinion  of  the  court.  (Spen- 
cer, J.  dissenting.)  The  grounds  upon  which  the  plaintiff's 
counsel  rested  their  argument,  to  show  that  the  act  of  If  82  did 
not  reach  their  case,  were, 

1st.  That  the  act  did  not  operate  prospectively. 

2d.  That  it  did  not  give  to  the  tenant  in  tail,  a  fee  simple  ab- 
solute, but  only  operated  as  a  repeal  to  the  statute  de  donis,  leav- 
ing the  estate  a  conditional  fee,  as  at  common  law. 

With  respect  to  the  first  objection  ;  it  is  true  that  the  act  is 
not  drawn  with  skill  and  accuracy ;  and,  according  to  strict 
grammatical  construction,  may  be  liable  to  the  criticism  made 
by  the  plaintiff's  counsel.  But  the  sense  and  meaning  of  the 
act,  and  the  intention  of  the  legislature,  cannot  be  mistaken.  It 
is  a  well-established  principle  in  the  exposition  of  statutes,  that 
every  part  is  to  be  considered,  and  the  intention  of  the  legisla- 
ture to  be  extracted  from  the  whole,  and  when  great  inconve- 
nience will  result  from  a  particular  construction,  that  construc- 
tion is  to  be  avoided,  unless  the  meaning  of  the  legislature  be 
plain.  (2  Crunch,  38G.) 
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It  is  a  first  principle  in  legislation,  that  all  laws  are  to  operate 
prospectively.  And  it  appears  to  me  that  it  would  be  doing- 
great  violence  to  the  intention  of  the  legislature,  to  limit  this 
act  to  estates  tail  then  existing.  This  would  be  comparatively 
doing  nothing.  It  would  be  obviously  against  the  general 
scope  and  object  of  the  statute,  which  was  to  abolish  entails. 
It  is  a  settled  rule  of  construction,  that  when  the  words  of  a 
statute  are  obscure  or  doubtful,  the  intention  of  the  legislature 
is  to  be  resorted  to  in  order  to  find  out  the  meaning  of  the 
words.  This  intention  is  sometimes  to  be  collected  from  the 
cause  or  necessity  of  making  the  statute.  And  whenever  the 
intention  can  be  discovered,  it  ought  to  be  followed,  Avith 
reason  and  discretion,  in  the  construction,  although  it  seems 
contrary  to  the  letter  of  the  statute.  (6  Bac.  Ab.  384.)  If  this 
be  a  sound  rule  of  interpretation,  and  of  which  there  can  be  no 
doubt,  it  must  apply  with  great  force  to  the  case  before  us. 
And,  indeed,  the  intention  of  the  legislature  is  so  obvious,  that 
it  was  not  pretended  to  be  denied  by  the  plaintiff's  counsel  in 
the  argument.  The  act  of  1787,  by  which  the  premises  in  ques- 
tion are  given  to  Richard  Penn  Hicks,  is  a  strong  legislative 
construction  of  the  act  of  1 782.  For  it  was  obviously  made  for 
the  express  purpose  of  carrying  into  effect  the  will  of  Thomas 
Hicks,  according  to  the  intention  of  the  testator.  It  alleges, 
by  way  of  recital,  that  were  it  not  for  the  late  acts  abolishing 
entails,  Richard  Penn  Hicks  would  have'  become  seised  in  fee 
tail  general  of  the  premises  in  question.  But  by  such  law  the 
estate  in  fee  tail  general,  devised  to  Mary  Hicks,  was  converted 
into  a  fee  simple,  and  she  having  been  born  out  of  lawful  wed- 
lock could  have  no  heirs,  by  means  whereof  the  lands  escheated 
to  the  people.  It  is  no  answer  to  this  argument,  that  this  is  a 
private  act,  and  the  suggestion  made  by  the  party.  This  is  true 
where  the  suggestions  are  matters  of  fact,  but  that  is  not  the 
case  here.  There  was  an  alleged  construction  of  a  public 
act,  and  which  the  legislature  were  bound  to  look  to  and  adopt 
or  reject,  as  in  their  judgment  the  act  would  warrant.  And  if 
the  act  of  1782  did  not  extend  to  this  case,  most  certainly  the  act 
of  1787  ought  not  to  have  been  passed.  In  my  opinion,  there- 
fore, the  act  of  1782  must  have  a  prospective  operation,  and 
apply  to  the  will  in  question. 

Nor   is   the  other  ground  of  argument,    in  my  judgment, 
better  founded.      This  seems  to  have  been  suggested  by   the 
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difference  in  the  phraseology  between  the  acts  of  1782  and  newvork, 
1786.     By  the  former,  the  estate  in  fee  tail  is  converted  into  a  \^-^~^L> 
fee  simple,  and  by  the  latter,  into  a  fee  simple  absolute.      This       Jackson 
difference,  however,  does  not  extend  throughout  the  act,  for,  in    Van  Zakdt. 
the  second  section  of  the  act  of  1786,  the  terra  fee  simple  is 
used  in  the  same  sense  with  fee  simple  absolute  in  the  first  sec- 
tion.   But  if  it  were  not  so,  it  would  make  no  difference  in  the 
construction  of  the  two  statutes.     The  terms  fee  simple  and  fee 
simple  absolute  have  one  and  the  same  meaning.       Littleton, 
(sect.  1.)  says,  a  tenant  in  fee  simple  is  he  who  hath  lands  or  ten- 
ements to  hold  to  him  and  his  heirs  for  ever :  and  it  is  called  fee 
simple,  or  feodum  simplex,  because  it  signifies  a  lawful  and 
pure  inheritance.      Coke,  in  his  Commentary,  adopts  the  same 
definition,  and  says,  that  simple  is  added  to  fee  for  the  purpose 
of  showing,  that  it  is  descendible  to  the  heirs  generally,  without 
restraint  to  the  heirs  of  the  body,  or  the   like.      And  he  uses 
the  terms,  simple  and  absolute,  as  synonymous,  when  subjoined 
to  fee.     Thus,  says  he,  the  more  apt  division  of  a  fee  is  into 
fee  simple  or  absolute,  conditional,  and  qualified  or  base.    For 
the  word  simple  properly  excludeth  both  conditions  and  limita- 
tions that  defeat  or  abridge  the  fee.     It  would  be  a  very  strain- 
ed construction  of  the  act  of  1782,  to  say  it  only  converted 
fee  tails  into  conditional  fees,  as  at  common  law.     The  result 
of  the  opinion  of  the  court  accordingly  is,  that  the  act  of  1782 
operated  prospectively,  and  of  course  extended  to  the  will  of 
Thomas  Hicks ;   that  the  fee  tail  general,  devised  to  his  sister, 
Mary  Hicks,  was,  by  the  statute,  converted  into  an  estate  in  fee 
simple.     And  if  so,  it  is  not  denied  but  that  the  defendant  has 
shown  a  good  title  to  the  premises  in  question,  and  is  entitled  to 
judgment. 

Spencer,  J.,  dissented. 

Judgment  for  the  defendant, 


voi.  in.  /  > 
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J.  Vas  Vechten  against  Paduock,  Sheriff,  &e. 

process  can  THIS  was  an  action  of  debt,  for  the  escape  of  Isaac  Rath- 
ecnted  nor^t-  bun,  from  the  gaol  liberties  of  the  county  of  Jefferson,  of  which 
d^f  °AndS"n  l^e  defendant  was  sheriff.  The  declaration  was  in  the  usual 
where^apnson-  form.  Xhe  defendant  pleaded  nil  debet,  and  subjoined  to  his 
tion,  pdraitted  p[ea  a  notice,  that  he  should  eive  in  evidence,  at  the  trial,  in 

to  tli*-  liberties  r        '  '  ° 

oi  ti.e  caoi,     bar  of  the  action,  a  voluntary  return  of  the  prisoner  within  the 

went   bevond 

the  liberties  on  liberties,  and  custody  of  the  sheriff,  before  the  suit  was  brought, 
the  plaintiff,  which  notice  was  verified  by  an  affidavit  of  the  truth  of  the  facts 
turned,  on  'he  stated  in  it.  It  appeared  that  Rathbun  escaped  and  went  beyond 
ecTup  *y capias  the  liberties  on  Sunday,  the  19th  September,  1812,  and  went  to 
sheriffVo^tbe  Jackets1  Harbour,  and  on  the  same  day,  while  Rathbun  was- 
ifvereed'audt!r  at  tnat  P^ace>  anc*  without  the  liberties,  a  capias  was  made 
the  coronet4,    out  and  delivered  to  a  coroner  of  the  county,  to  be  served, 

this  was   held  •* 

not  to  be  such  before  he  returned  into  the  liberties,  which  he,  afterwards,  did 

a  commence- 

mentofa  suit  on  the  same  day,  before  the  capias  was  actually  served  on  the 
sheriff  aa        defendant,  and  before  midnight. 

hh"pie"dingna  It  was  agreed,  that  if  the  court  should  be  of  opinion  that 
turn"Morere  the  plaintiff  was  entitled  to  recover,  a  judgment  should  be 
suit  brought,  entered  for  929  dollars  and  28  cents,  with  a  stay  of  execution 
for  the  usual  time,  for  the  defendant  to  collect  the  amount  from 
the  sureties ;  but  if  the  court  should  be  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover,  then  a  judgment  of  non- 
suit should  be  entered. 

A.  I'an  Vechtcn,    for  the  plaintiff.      Was    the  delivery  of 

the  writ  to  the  coroner  on  Sunday,  a  valid  commencement  of  a 

suit  against  the  defendant,  so  as  to  make  him  liable  for  tin 

escape  ?    The  prohibition  of  judicial  proceedings  on  a  Sunday, 

is  derived  from  the  canon  law,  from  which  it  was  adopted  by 

the  English  parliament.     Anciently,  or  before  the  canon,  all 

*  3  Burr.  itcp.  days,  for  the  administration  of  justice,  were  regarded  alike.* 

nm,  i60i,         3  J  , 

3  bi.  Com.     But  the  prohibition  extends  to  judicial  acts  only  ;  not  to  such 

Spriman  dig.  as  are  purely  ministerial.     Lord  Coke  makes  this  distinction, 

f  9cX",  ec.     and  gives  the  reason,  in  Mackalbfs  case,]  "  that  do  judicial  act 

ought  to  lie  done  on  Sunday,  but  ministerial  acts  may  be  law- 
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fully  executed  on  Sunday  ;  for  otherwise,  peradventure,  they  nirwyork, 
can  never  be  executed;  and  Go»  permits  things  of  ne- 
cessity to  be  done  on  that  day."  This  doctrine  is  also  recog- 
nised in  Watte  v.  the  Hundred  of  Stoke.*  Until  the  statute  of 
the  29  Car.  II.  c.  7  s.  G.  arrests  on  a  Sunday  were  valid. 
In  regard  to  process,  the  issuing  the  writ  is  the  only  judicial 
act ;  and  that  has  relation  to  the  teste  of  the  writ,  which  is  a 
day  in  term.f  +  Bedoe  v. 

The  act  for  suppressing  immorality,  (sess.  36.  c.  24.  s.  5.  f>^%pJ\^ 
2.  N.  R.  I*  195.)  prohibits  only  the  serving  of  process  on  Sunday \ 
It  is  silent  as  to  the  delivery  of  it  to  the  ministerial  officers. 

If  the  court  do  not  allow  the  issuing  the  writ  or  commence- 
ment of  the  action  on  Sunday,  in  such  cases,  then  these  bonds, 
and  the  law,  as  to  escapes,  will  be  suspended  on  Sundays,  and 
debtors  may  freely  go  and  return  from  prison  or  the  liberties, 
on  those  days. 

There  is  no  justice  or  reason  in  the  objection.  The  party 
says,  "  It  is  true,  I  have  violated  my  legal,  moral,  and  religious 
obligations ;  but  as  you  delivered  your  writ  on  Sunday,  you 
are  without  remedy,  and  I  shall  escape  with  impunity." 

Sterling  and  N.  Williams,  contra.     It  is  true,  that  the  issuing 
the  writ  is  the  commencement  of  the  action.^     The  teste  of  j  3  j0hns.Rep. 
a  writ  on  Sunday  is  void ;  and  the  act  of  filling  it  up  and  de-  4_" 
livering  it  to  the  coroner,  must  be  equally  void.     The  5th  sec- 
tion of  the  act  for  suppressing  immorality,  declares  "that  no  per- 
son, upon  Sunday,  shall  serve  or  execute,  or  cause  to  be  served 
or  executed,  any  writ,  process,  warrant,  order,  &c.  except  in 
cases  of  treason,  felony,  and  breach  of  the  peace ;   but  that 
the  service  thereof  is  void."     This  is  taken  from  the  6th  section 
of  the  29  Car.  II.  c.  7.  and  in  the  construction  of  that  act,  it 
has  been  holden,  that  not  only  the  arrest,  but  the  whole  pro- 
ceeding, is  void,  so  as  to  subject  the  party  arresting  to  an  action 
for  false  imprisonment. §      The  act  ought  to  have  a  liberal  con-     §  i  Saik.  -8. 
struction,  to  effectuate  the  intent  of  the  legislature.     Process       **'' 
means  proceeding;  and  in  Taylor's  case,||  it  was  held  that  a  ||  12 Mod. ggt. 
declaration  in  ejectment  could  not  be  served  on  Sunday  ;  for  it 
is  a  process,  though  not  a  judicial  one.     So  service  of  a  notice 
of  a  plea  filed,  on  Sunday,  was  held  to  be  void  ;  and  Lord  El- 
lenborough  said,  "All  notices  on  which  rules  are  made  are  pro- 
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s^v*,^  to  the  writ.* 

Van  Vechten       Again,  the  issuing  of  process  on  Sunday,  is  void  by  the  com- 

Paddock.     mon  law.     Sunday  is  no  day  in  law.     Dies  dominicus  non  est 

""Roberts  v.  juridicus.-f     In  Hoyle  v.  Cornnallis,!  the  distinction  taken  in 

Monkhnuse,  -_     .  . 

sEast,  547.      mackally's   case,   between  judicial   and  ministerial  acts,  was 

i  Noy's  Max-  ,     . 

ims,  i.  2.     i  overruled. 

7ro«.    135.       2  A  .  ...       ,  .  .  ..  n       i  Ti 

/m<.  264.  A  coroner  is  not  obliged  to  receive  a  writ  on  a  Sunday.     It 

\  i  str.  387.  ^yQuid  be  inconsistent  to  say,  that  a  writ  may  be  issued  on  Sun- 
day, when  the  clerk  is  not  bound  to  issue,  nor  the  officer  to  re- 
ceive it,  on  that  day.  It  would  be  against  all  the  principles 
on  which  the  act  of  the  legislature  is  founded,  to  suppose  the 
office  of  the  clerk  to  be  open  on  Sunday,  for  issuing  of  writs, 
and  the  sheriff's  office  open  for  receiving  them. 

Van  Vechten,  in  reply.  The  issuing  of  the  writ  being  a  ju- 
dicial act,  must  have  reference  to  its  teste,  which  is  a  day  in 
term.  The  filling  it  up  is  an  act  of  the  clerk.  The  case  of 
Hoyle  v.  Cormvallis  is  not  analogous.  The  time  of  serving  a 
declaration  is  immaterial.  It  may  as  well  be  on  one  day  as 
another,  and  the  party  is  not  prejudiced  by  a  delay  ;  and  its 
service  is  tantamount  to  the  service  of  a  writ.  In  the  present 
case,  the  delivery  of  the  process  to  the  coroner  on  a  Sunday  is 
a  necessary  act ;  for  if  it  is  not  delivered  on  that  day,  it 
would,  in  effect,  be  useless  and  inoperative.  To  say  that  the 
coroner  is  not  bound  to  receive  the  writ  on  a  Sunday,  is  beg-, 
ging  the  question. 

Thompson,  Ch.  J.  delivered  the  opinion  of  the  court.  The 
only  question  in  this  case  is,  whether  this  suit  was  duly 
and  legally  commenced,  so  as  to  preclude  the  sheriff  from 
pleading  a  voluntary  return.  The  statute  (2  N.  R.  L.  19-1.) 
prohibiting  the  service  of  process  on  Sunday,  does  not,  literally, 
extend  to  this  case.  Nor  was  it  necessary  that  it  should,  for 
according  to  my  understanding  of  the  law  on  the  subject,  no 
process  can  be  legally  issued  on  Sunday.  The  same  principles 
of  policy,  as  well  as  of  religion  and  morality,  would  inter- 
dict the  issuing  as  well  as  the  service  of  process  on  Sunday. 
And  had  not  the  common  law  made  it  illegal,  it  is  mo6t  likely 
that  the  statute  would  have  also  extended  to  this  case.  It  is  a 
maxim  of  the  law,  that  Sunday  is  dies  non  juridicus.  And  usage. 
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and  the  history  of  the  law,  show  that  courts  cannot  sit  on  Sun-  new-york, 
day.  In  Mackally's  case,  (9  Coke,  6li.)  a  distinction  was  taken  s^^-^-^y 
between  judicial  and  ministerial  acts.     The  former,  it  was  said,  Van  Vwwra 

v. 

could  not,  though  the  latter  might,  be  performed  on  Sunday.  Paddock. 
This  case,  however,  was  decided  before  the  statute  29  Car  I. 
which  made  void  the  service  of  process  on  Sunday.  In 
Becloe  v.  Alpe,  {Sir  William  Jones,  126.)  it  was  said  by  the 
court,  that  Sunday  was  not  a  dies  juridicus  for  the  awarding 
of  any  judicial  process,  nor  for  entering  any  judgment  of  re- 
cord. And  the  awarding  of  process,  and  the  giving  of  judg- 
ment, are  judicial  acts,  and  therefore  cannot  be  supposed  to  be 
done  but  whilst  the  court  is  actually  sitting.  (3  Burr.  1600.) 
Hence  it  is  that  a  writ  tested  on  Sunday  is  considered  void. 

In  the  case  of  Taylor  8r  Philips,  (3  East,  156.)  Lord  Ellen- 
borough  said,  the  statute  29  Car.  I.  was  founded  on  public 
policy,  and  the  regularity  or  irregularity  of  the  proceedings 
contrary  to  it,  could  not  depend  on  the  assent  of  the  party,  or 
be  waived  by  him.  And  if  considerations  of  policy  are  to  be 
taken  into  view,  they  will  apply  with  equal  force  to  the 
issuing  of  process.  For  this  may,  and,  indeed,  in  judgment  of 
law  must,  necessarily  impose  upon  the  officers  of  the  court  the 
duty  of  keeping  their  offices  open  on  Sunday.  The  clerk,  if 
called  upon,  would  be  bound  to  issue  the  process,  and  the  coro- 
ner bound  to  receive  it.  For  if  it  is  the  right  of  the  party  to 
issue  process,  it  is  the  duty  of  the  officers  of  the  court  to  lend 
him  their  aid,  if  necessary.  If  it  depends  on  the  will  and 
pleasure  of  these  officers  whether  they  will  lend  their  aid  or  not, 
parties  may  not  be  placed  on  the  same  footing  with  respect 
to  their  remedy  against  a  sheriff  in  cases  like  this.  Although 
it  has  been  repeatedly  said  by  this  court  that  the  issuing  of  the 
writ  is,  to  every  material  purpose,  the  commencement  of  a  suit ; 
(3  Johns.  Cas.  146.  1.  Caines,  71.)  yet  this  must  be  understood 
as  applicable  to  cases  where  the  writ  might  be  executed,  or 
some  efficient  act  done  under  it,  which  could  not  have  been 
done  here,  as  it  is  not  pretended  that  it  could  have  been  served 
on  Sunday.  The  court  are,  therefore,  of  opinion,  that  there  was 
not  such  a  commencement  of  a  suit  against  the  sheriff  as  to  de- 
prive him  of  the  defence  set  up  of  a  voluntary  return  of  the  pri- 
soner. A  judgment  of  nonsuit  must  be  entered,  according  to  the 
stipulation  in  the  case. 
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NEW-YORK, 

May,  1815. 

J  AC  HON 
V. 

M'L«od.      Jackson,  ex  dcm.  Anderson  and  an'oiiier,  against  M'Leod. 


Where  A.  a- 


THIS  was  an  action  of  ejectment  for  a  lot  of  land  in  Nov- 
ereestohirea  burgh,  and  was  tried  at  the  Orange  circuit,  in  August,  18H. 

Jot   of  land  of  _,.  .  .  ,  ,  ,       ,  ,        ._, 

B.  for  a  year,  The  premises  were  purchased  by  the  lessors,  at  a  sheriff  s  sale, 
and  hp  enters  and  the  deed  of  the  sheriff  to  them,  dated  the  1st  of  January, 
the  year,8  hels  1810,  was  produced,  as  well  as  the  execution,  under  which  the 
fcSnce!?nd,f"  sale  was  made-  A  witness  testified,  that  on  the  1st  of  May,  1810, 
not  entitled  to  Anderson,  and  the  defendant,  informed  him,  that  the  defendant 

notice  to  quit.  ' 

And  in  an  ac-  had  hired  the  premises  in  question  from  A.  for  one  year  for  the 

tion  of  eject-  r  . 

ment  against  sum  of  100  dollars.  The  defendant  desired  security  from  A.  that 
not  Wallowed  he  should  not  suffer,  in  case  he  should  be  compelled  to  pay  the 
title  of  B.  or  to  rent  to  any  other  person  than  the  plaintiff,  and  the  witness  became 
wttwr.  °f  security  for  that  purpose.  And  the  defendant,  on  the  same  day,  or 
the  day  after,  took  possession.  No  written  agreement  was  shown. 
The  plaintiff  having  rested  his  cause  on  this  evidence,  the  defend- 
ant objected  that  he  had  not  produced  sufficient  evidence  to  show 
that  the  defendant  had  acknowledged  A.  for  his  landlord,  so  as 
to  entitle  the  plaintiff  to  recover :  And  that,  at  all  events,  the  de- 
fendant could  only  be  considered  as  a  tenant  at  will,  and  therefore 
was  entitled  to  a  notice  to  quit,  which  had  not  been  given.  The 
judge  overruled  the  objection.  The  defendant  then  offered  to 
prove  that  after  the  agreement  above  mentioned  with  A.  he 
entered  on  the  premises  under  a  lease  from  Robert  Roberts,  who 
claimed  title  to  the  premises,  and  with  the  knowledge  of  the 
lessors ;  and  that  at  the  time  of  the  sale  by  the  sheriff,  the 
premises  were  in  possession  of  one  Denniston,  who  held  ad- 
versely  to  Johnson,  against  whom  the  execution  issued.  But 
the  judge  overruled  the  evidence,  and,  under  his  direction,  the 
jury  found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial.     The  case  was  submitted  to  the  court  without  argument. 

rcr  Curiam.  The  motion  for  a  new  trial  in  this  cause 
must  be  denied.  The  defendant  entered  into  the  possession  as 
tenant  to  the  les6<ys  of  the  plaintiff,  under  an  agreement  for 
the  premises  for  one  year,  at  £100  rent.  The  agreement  is 
fully  established,  and  it  is  necessarily  to  be  inferred,  that  the 
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defendant  entered  under  this  agreement,  for  it  was  on  the  same  new-YQRK, 
day,  or  the  day  after  it  was  made,  that  he  took  possession.  Th  v 
was  in  the  spring  of  the  year,  1810  ;  and  he  has  continued  in 
possession  ever  since.  No  notice  to  quit  was  necessary ;  there 
is  no  evidence  of  any  payment  of  rent,  nor  of  any  act  done  by 
the  lessors  of  the  plaintiff  after  the  expiration  of  the  year,  recog- 
nizing the  defendant  as  their  tenant,  so  as  to  make  him  a  tenant 
from  year  to  year.  But  having  held  over  after  the  expiration 
of  his  term,  he  is  a  tenant  at  sufferance,  and  not  entitled  to 
notice  to  quit.  The  testimon3r  offered  on  the  part  of  the  de- 
fendant was  properly  overruled.  For  the  defendant  having 
taken  a  lease  under  the  lessors  of  the  plaintiff,  he  was  thereby 
estopped  from  setting  up  a  title  under  any  other  person.  He 
was  bound  first  to  restore  the  possession  to  his  landlords,  and 
then  the  rights  and  claims  of  others  to  the  premises  can  be  tried. 

Motion  denied. 


AVickham  against  Freeman. 

THIS  was  an  action  of  trespass,  quare  clausum /regit,  &c.  in  Evidence  that 
(he  town  of  Spafford,  for  cutting  and  carrying  away  hay  and  £|p^^Llet 
corn,  &c.  and  for  cutting  and  destroying  apple  trees,  &c.     The  9"°> to  A-  for 

°  *      *?   -  *  *  one  year,  and 

defendant  pleaded  the  general  issue.     At  the  trial,  before  Mr.  that  A.entered 

T       •         7-1  .       under  the 

Justice  Piatt,  at  the  Onondaga  circuit,  in  June,  1814,  the  plain-  lease,  and  held 

,._._,,  .  iiti  .i        over,  and  thea 

tin  ottered  to  prove,  that  in  1812,  he  leased  the  premises,  by  quitted  the 
parol,  to  Abel  Ammiden,  for  one  year,  to  the  1st  of  April,  fhf  plaintiff 
1813  ;  that  the  lessee  entered  into  possession,  by  virtue  of  the  entered,1"  is  not 
agreement,  as  his  tenant,  and  held  over  until  September,  1813;  enable  the° 
and  whilst  he  so  held  over,  the  defendant  committed  the  tres-  Pla!ntlflfto 

'  maintain  an 

pass,  &e.     This  evidence  was  objected  to  by  the  defendant,  ^j0^,*^" 
and  overruled  by  the  iudee.  sum /regit 

J  J       »  against  B.  for 

The  plaintiff  then  ottered  to  prove,  that  soon  after  Ammiden  cutting  and 

.      .nd  -i  ill  carrying  away 

quitted  the  possession,  the  plaintiff  re-entered,  and  that  between  com,  &c.  du- 
ring the  time 
A.  held  over, 

or  between  the  time  of  his  quittinir  the  possession,  and   the  time  of  the  plaintiff's  re-entry. 
To  maintain  the  action,  the  plaintiff  must  show  an  actual  possession  of  the  premises  ;  or  that  he  is 

entitled  in  remainder  or  reversion,  or  in  case  the  premises  are  vacant,  that  he  has  the  legal  title  which 

draws  to  it  the  possession. 
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new-vork,  the  time  when  Ammiden  so  quitted  the  premises,  and  the  time 
of  the  re-entry  of  the  plaintiff,  the  defendant  committed  the 
trespass,  &c.  This  evidence  was  also  objected  to  by  the  de- 
fendant's counsel,  and  overruled  by  the  judge.  The  plaintiff 
was,  thereupon,  nonsuited,  with  liberty  to  move  the  court  to  set 
aside  the  nonsuit,  and  for  a  new  trial. 

The  case  was  submitted  to  the  court,  without  argument. 

Per  Curiam.  The  motion  to  set  aside  the  nonsuit  must  be 
denied.  In  the  case  of  Campbell  v.  Arnold,  (1  Johns.  Rep.  512.) 
the  court  say,  the  rule  appears  to  have  been  long  and  well  set- 
tled, that  there  must  be  a  possession  in  fact  of  the  real  property 
to  which  the  injury  was  done,  in  order  to  entitle  a  party  to 
maintain  an  action  of  trespass  (/wire  clauswnf regit.  The  plain- 
tiff does  not  bring  himself  within  the  provisions  of  the  act, 
giving  the  action  of  trespass  to  a  remainderman  or  reversioner, 
notwithstanding  any  intervening  estate  for  life  or  years.  (1.  N. 
R.  L.  527".)  He  showed  no  title  whatever,  except  a  bare  pos- 
session of  his  tenant,  for  one  year.  He  could  not,  by  this,  be 
said  to  be  seised  of  an  estate  in  remainder  or  reversion.  For 
aught  that  appears,  his  interest  in  the  land  commenced  and 
ended  with  this  one  year's  possession,  until  after  the  trespass  for 
cutting  and  carrying  away  the  corn  was  committed  ;  and  if  so, 
he  had  no  estate  either  in  remainder  or  reversion ;  and  it  was 
incumbent  on  the  plaintiff  to  show,  that  he  had  an  estate  of  one 
or  the  other  description,  to  bring  himself  within  the  act :  and 
besides,  the  intervening  estate  had  ended  before  the  trespass  was 
committed.  Under  these  circumstances,  he  could  not  maintain 
trespass  for  cutting  and  carrying  away  the  corn.  Nor  is  his 
right  to  maintain  the  action  for  cutting  down  the  fruit  trees 
better  supported.  At  the  time  that  was  done,  the  locus  in  quo 
was  vacant  and  in  the  actual  possession  of  no  person.  And  the 
plaintiff  did  not  show,  in  himself,  any  title,  which  would,  in  judg- 
ment of  law,  draw  after  it  the  possession.  For  any  thing  that 
appears,  he  entered  without  title,  after  the  possession  was  aban- 
doned by  his  tenant.  The  plaintiff  could  not  be  said  to  be 
disseised  by  his  tenant;  and  even  if  he  was,  his  re-entry  would 
not  relate  back  so  as  to  give  him  an  action  of  trespass  against  a 
ttranger  ;  for  it  is  a  general  rule,  with  respect  to  the  doctrine  of 
relation,  that  it  shall  not  do  wrong  to  strangers.  (3  Caincs,  262.) 
And   it   is  expressly  laid  down  in  Rolle,  (2.  lioll.  Ab.  553. 
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G  Bac.  Ab.  56G.)  that  the  disseisee  of  land  cannot  maintain  trespass,  kew-vork, 

May    1815 

cjuarc  clausum  /regit,  for  an  injury  done  thereto,  betwixt  the  ^^-C-O 

time  of  the  disseisin  and  his  re-entry,  for  he  does  not,  until  a  Jackson 

re-entry  be  made,  regain  the  possession  in  fact  of  the  land.  Sidney, 

Motion  denied. 


Jackson,  ex  dem.  Roman  and  others,  against  Sidney. 

THIS  was  an  action  of  ejectment,  tried  before  Mr.  Justice  in  ejectment 

Yates,  at  the  Schoharie  circuit,  in  1813.  Sfrom'se- 

The  declaration  contained  separate  demises  to  each  of  the  ™?&&Aia 

four  lessors :  and  at  the  trial,   the  plaintiff  offered  to  show  a  ^e  d-a^2p 
•  i    •  ,  t,on> an" tne 

title  in  each  of  the  lessors  to  four  separate  lots  in  the  subdivi-  plaintiff  at 

c  *  ■    x  a.~       ,  *w        m.  .  .  ti'e  tlia'  ma3r 

sion  of  great  lot  JNo.  13/.     This  evidence  was  objected  to  by  give  in  evi- 
the  defendant,  on  the  ground,  that  the  lessors  of  the  plaintiff  ratetitira'of*" 
could  not  recover  on  their  separate  titles ;  and  the  plaintiff  was  UrsTo  *'£-"' 
called  on  by  the  judge,  to  elect  which  of  the  lessor's  rights  he  [fp£' 
would  rely  on ;  and  the  plaintiff  accordingly  elected  to  proceed  JtfSlS 
for  lot  No.  2.  owned  by  Kr,ox,  one  of  the  lessors.     Evidence  «cordins1>'- 
was  then  given  on  both  sides,  and  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  on  a  case,  which 
was  submitted  without  argument. 

Per  Curiam.  The  declaration  contains  separate  demises 
from  each  lessor,  and  upon  the  trial  it  was  offered,  on  the  part 
of  the  plaintiff,  to  show  a  separate  title  in  each  lessor  to  a  dis- 
tinct part  of  the  premises  in  question  ;  and  this  was  objected  to 
and  overruled  by  the  judge,  and  the  plaintiff  compelled  to 
elect,  and  proceed  upon  one  count  only.  Had  the  lessors  been 
tenants  in  common  of  the  premises  there  could  be  no  doubt  but 
that  they  would  have  had  a  right  to  recover  the  whole,  if  they 
could  have  shown  a  title  to  the  same.  And  there  can  be  no 
good  reason  against  their  showing  a  separate  title  in  each  to  a 
distinct  part.  It  cannot  subject  the  defendant  to  any  inconve- 
nience, or  operate  as  a  surprise  upon  him ;  and  the  costs  to 
which  he  may  be  made  liable,  on  a  recoverv  against  him,  will 

Vol.  Xlf.  A  a 
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AMaV"^?i5K'  ')e  muc^  ^CSS  ^ian  &  **our  separate  actions  were  brought.     It  is 
s^^^y    a  course,  therefore,  that  ought  to  be  encouraged,  as  it  pre- 
Palmer       vcnts  multiplicity  0f  sujts#     ^  new  trial  must,  therefore,  be 
We>t.       awarded,  with  costs,  to  abide  the  event  of  the  suit. 

New  trial  granted. 


Falmer  against  "West. 

hiwdTmaVe  ?N  ERROR,  on  certiorari,  from  a  justice's  court.  West  brought 
of  B.  wiiicii      a  special  action  on  the  case,  in  the  court  below,  against  Palmer, 

stravedaway  *  *  »     *->  ' 

from  the  pos'-     and   declared   that  he,   West,  about  the  1st  of  October,  1813, 

>cssion  of  A. 

am)  came  into  hired  a  certain  mare  of  one  James  Latson,  and  tliat  the  mare 

the  po^ession  ,  .  .  , 

of  c  by  deli-  strayed  from  Ins  possession,  and  came  into  the  possesion  of  one 
who  had  taken  Newby,  and  that  while  in  his  possession,  Palmer  claimed  and 
fislminjf  her  took  the  said  mare,  as  the  property  of  some  other  person,  and 
of  athirdPp«£  so^  ^er»  whereby  he,  the  plaintiff*,  was  put  to  great  expense  in 
lort  "mare^  marching  for  the  mare,  and  had  to  pay  for  her  twenty-two  dollars 
beeo«StertdH  an(*  ^y  cents*  Pointer  pleaded  not  guilty  as  to  the  selling  the 
:n  Miirhfor,)    mare,  and  a  justification  as  to  the  other  matters;  and  the  cause 

and  A.  brought  .  . 

an  action  on  was  tried  by  a  jury.  From  the  testimony  it  appeared  that  West 
ag&iast  c.  for  hired  the  mare  from  Latson  for  a  few  days ;  that  she  strayed 
'vai/tiie're^'"6  a  way  from  his  possession,  and  was  taken  up  by  Nemby,  and  re- 
acTconcernine  gained  in  the  possession  of  Ncivbij  for  three  weeks,  and  that 
t^ftbaTad-  wm'°  m  ms  possesion,  Palmer,  who  had  been  requested  by  one 

mitiingthat  C.  Dci/o  to  look  out  for  a  stray  mare  which  he  had  lost,  claimed 

came  withm  •  J  ' 

the  act,  which  the  marc  in  question,  as  answering  the  description  civen   by 

was  verv  ques-  °  *  °  * 

tionahi^',  ihe     Dci/o,  but  on  further  inquiry  he  found  that  it  was  not  his,  and 

plaintiff  hav-  '  , 

inc  oiistained     he  then  advertised  her,  and  let  one  ier  / a/en  have  her  to  keep ; 

mi  injury  by  ,  .. -    .     ,    .  ,    ,       ,     .  , 

hii  negligence,  and  sonic  time  after,  Latson  came  and  took  her  away.  It  ap- 
port  the ac^P"  pcared  also  that  all  the  expenses  incurred  by  West  in  searching 
Hhi/tpeeiiil^  for  tnc  niarc>  accrued  while  she  was  in  the  possession  of  Xenb//, 
S»edl7ber,d    and  Dcforc  /'<ilmrr  bad  taken  her.     There  was  a  good  deal  of 

tin  mare  came  contradictory  evidence,   whether  Palmer  sold  the  mare  or  not  r 

mi  i  the  pot- 

•eadooofc.      several  witnesses  swore  that  he  had  confessed  to  them  that  he 

ill"  action,  if 

lustaioahle at    had   sold  her  to   /  cr  I  alen,  but   /  er  \  alcn  swore  that  lie  nc- 

alL  could  only  ,       ,  ,    .,  ,       ,  .  ...  ,  T     , 

behrooghthy  ver  had.;  and  it  appeared  that  she  was  delivered  uj)  to  Imson 
of  the  man*    immediately  on  his  claiming  her.     It  appeared  that   //' 'est  paid 
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Latson  twenty-two  dollars  and  fifty  cents,  and  was  at   some  new  -York, 

.  May,  1815. 

other  expense  in  searching-  for  the  mare.     It  is  however  to  be  v-^v-^, 
inferred  from  the  evidence,  that  the  right  of  property  still  re-       Palmkb 
mained  in  Latson,  for  the  mare  was  proved   to  be  worth  fifty        WmM 
dollars,  and  Latson  came  and  took  her  away  from  Ver  Valen. 
The  jury  gave  a  verdict  for  the  plaintiff  for  twenty-five  dol- 
lars, on  which  the  justice  gave  judgment. 

Per  Curiam.  This  suit  was  not  attempted  to  be  supported 
as  an  action  of  trover,  but  as  a  special  action  on  the  case  for 
negligence  in  not  complying  with  the  requisites  of  the  act  con- 
cerning strays.  (2.  N.  R.  L.  231.)  It  was  necessary,  therefore, 
for  the  plaintiff  to  show,  both  the  negligence  and  the  injury 
sustained  by  him  in  consequence  thereof.  It  may  very  well 
be  questioned  whether  the  defendant  could  be  considered  as 
coming  within  the  act.  The  mare  did  not  come  into  his  pos- 
session as  a  stray ;  he  claimed  and  received  her  as  the  property 
of  Deyo :  but  admitting  that  after  he  discovered  that  she  was 
not,  he  was  bound  to  treat  her  as  a  stray,  and  that  he  did  not 
comply  with  the  requisites  of  the  statute,  the  plaintiff  has  sus- 
tained no  injury  in  consequence  of  it.  All  the  trouble  and  ex- 
pense incurred  by  him  was  whilst  she  was  in  the  possession  of 
Ncivby,  and  his  claim,  if  any  he  has,  must  be  against  him.  The 
special  property  or  right  of  possession  in  West  did  not,  accord- 
ing to  the  proofs,  exceed  five  or  six  days ;  and  this  time  expired 
long  before  the  mare  came  into  the  possession  of  Palmer ,«  and 
if  he  is  answerable  to  any  person  for  negligence  in  not  com- 
plying with  the  requisites  of  the  statute,  it  must  be  to  Latson, 
who  was  the  owner  of  the  property ;  the  recovery,  therefore, 
in  this  action,  cannot  be  sustained,  and  the  judgment  must  be 
reversed. 

Judgment  reversed. 
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CooK  Cook  mrainst  Sarah  IIcsieo. 

V.  O 

HfBTED. 

ther  "romped  E8  ERROR,  on  certiorari,  from  a  justice's  court,  in  the  coun- 
!on,gitVhelc°hiid'  fcy  of  D*ches*  &«rah  Ilusted,  the  plaintiff  below,  sued  Coofc, 
not  then  bom  an(j  declared  against  him  for  work,  labour,  and  services  per- 

of  a  slave,  and  °  ' 

after  the  birth  formed   by  a  negro  girl,  alleged  to  be  her  property.     The  dc- 

oftne  child,  it  c  it.' 

continued  with  fendant  below  pleaded  non-assumpsit. 

and  was  under 

the  control  of  It  was  proved  on  the  part  ol  the  plaintiff,  that  the  girl  was 
but  wassailed  born  the  slave  of  Mary  Pugslcy,  of  whom  the  plaintiff  two  or 
the's'frfveofthe  three  years  before  the  trial  had  purchased  her,  and  that  Mary 
hMd  uoT  tobe  ^uSs'c?Jy  until  tne  tiiue  of  such  sale,  had  the  entire  and  exclusive 
a  valid  siit,      control  of  the  slave;    and  it  appearing,  from  the  confession  of 

there  heme  no  rr  D' 

delivery  of  poa-  the  plaint  ijT,  in  a  conversation  with  the  witness,  that  a  bill  of 
where  one  sale  had  been  given;  the  defendant  called  upon  the  plaintiff  to 
riioyTthesiave  produce  it,  which  was  accordingly  done.  The  defendant  then 
l'aw  impliig  a  contended  that  it  must  be  proved  by  one  of  the  subscribing 
ttemmMterPfo3r  witnesses  ;  but,  on  its  being  proved,  by  the  witness  to  the  abo\e- 
tbe  services  of  mentioned  conversation,  that  the  plaintiff  had  told  him  that  the 

the  slave.  » 

Where,  in  a  subscribing  witnesses  resided  in   Westchester  countv,  and  the 

justice  s  court, 

it appearsthat  witness  also  stating,   that  be  had   been  informed,   from  other 

the  subscribing  ""  .     ,  ,        ,  . 

witnesses  to  a  sources,  that  they  lived  there,  and  that  he  knew  no  such  per- 
oeithVr  hi  tie  sons  in  Dutchess  or  the  adjoining  county,  the  bill  of  sale,  al- 
Hi'icifthe  though  objected  to,  was  admitted  to  be  read  in  evidence,  after 
JSTtouSft  li»c  handwriting  of  Mary  J'vgsicy  had  been  proved.  The  de- 
'Vi'f'",nit  wi'ii'i.e  feodaot  below  claimed  to  have  purchased  the  slave  from  Isr<iel 
rafflcieotto       Ihi'sleiu   a  son  of  Man/ :    aud  Israel   Pug&ley  being  called  as 

prove  the  »       ■"  u 

handwriting  of  -  witness,  swore  that  when  ho  was  about  fourteen  years  old,  hi.^ 

the  grantor. 

Where  the  mother  told  him,  that,  if  he  would  procure  tue  women  to  assist 
sWee  in  evi-  at  the  birth  of  the  child,  she  would  give  him  the  child,  but 
verMtiornlc-  whether  he  did  so  or  not  did  not  appear;  that  the  child  was 
lPSiffand  a  always  called  his  in  the  family,  though  his  mother  had  the  con- 

witness    in  {       ^    Qver    Jj         ^  ^  provefJ    by  other   witllCSSCS,    that  the  child 

which  the  *  J 

plaibtiffde-       was  called  Israel's  in  the  family.     It  appeared   that  the  slave 

dares  that  the  J  lr 

subscribing        Was  in  the  defendant's  service  about  a  year  and  a  hall,  and 

witnesses   to  a  t 

deed,  reside  in  some  evidence  was  given,  to  show  that  her  service  was  not 
ty,  tbii i« «uffi"  worth  more  than  her  living.  The  justice  gave  judgment  for 
oft'hehutV.'f  °  the  plaintiff  for  ten  dollars. 

the  non-re-i- 

dance  of  the  ....  .    .      ,         • , 

witnesses  in  thr  county  in  which  the  cause  is  tried,  to  authorise  the  justice  to  admit  other  evidence  n 
t!ic  exicutiuii  Of  Uw  deed. 
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Per  Curiam.     Whether  the  allowance  for  the  service  of  the  a'EW.york, 

j\Jay,  1815. 
negro  girl  was  not  more  than  she  earned,  is  an  inquiry  which  w^-v~^> 

we  do  not  enter  into.     That  was  a  matter  proper  to  be  deter-        Coo* 
mined  by  the  court  below,  and  of  which  the  magistrate  was      Humsn, 
the  fit  and  proper  judge.     If  the  slave  was  the  property  of  the 
plaintiff,  the  law  will  raise  an  implied  promise  on  the  part  of 
the  defendant  to  compensate  her  for  the  services  of  such  slave. 
Both  parties  claim  under  Mary  Pugsley,  as  once  being  the  own- 
er of  this  slave;  and  there  is  no  sufficient  evidence   appear- 
ing on  the  return  to  show  that  she  ever  parted  with  her  right 
to  Israel  Pugslei/,  under  whom  the  defendant  claimed.     He 
could  not   be  considered  as  a  purchaser ;    no    consideration 
whatever  having  been  given  by  him,  and  he  acquired  no  right 
to  the  slave,  as  a  gift.     A  delivery  of  possession  was  essential 
to  change  the  property,  and  this  never  took  place,  for  it  ap- 
pears from  the  testimony  on  both  sides,  that  Mary  Pugs  ley  con- 
tinued to  have  the  entire  and  absolute  control  of  the  slave, 
until  she  sold  her  to  the  plaintiff;  and  the  only  question,  then, 
is,  whether  the  plaintiff  gave  sufficient  evidence  of  her  right  and 
title  to  the  slave  1 

It  is  unnecessary  here  to  say,  whether  the  plaintiff  was  bound 
to  give  any  evidence  whatever  of  the  execution  of  the  bill  of 
sale,  it  having  been  produced  in  consequence  of  being  called 
for  by  the  defendant;  because,  admitting  it  to  be  necessary,  it 
was  sufficiently  proved.     The  absence  of  the  subscribing  wit- 
nesses, beyond  the  control  of  a  subpoena  from  the  justice,  was 
sufficiently  shown.     The  declaration  of  the  plaintiff,  as  to  their 
place  of  residence,  when  forming  a  part  of  the  conversation  in- 
quired after  by  the  opposite  party,  was  competent  evidence; 
but  the  witness  went  further,  and  proved  the  residence  of  the 
witnesses  in   Westchester  county,    by   information    and   report 
from  other  sources.     The  absence  of  the  witnesses  beyond  the 
jurisdiction  of  the  court,   and  the  handwriting  of  Mrs.  Pugsley 
being  proved,  was  sufficient  to  authorize  the  reading  of  the  bill 
of  sale  in  evidence,  which,  according  to  the  return,  vested  the 
title  to  the  slave  in  the  plaintiff.    The  judgment  must,  therefore, 
be  affirmed. 

Judgment  affirmed. 
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IV  EW- YORK, 
May,  1815. 

Tuc""  TrcKER  against  Woods. 

Woods. 

where  a.  THIS  was  an  action  of  assumpsit,  tried  at  the  Oneida  circuit, 

i"g,S  by  which  in  June,  1814,  before  Mr.  Justice  Van  Ness. 
wili'seii  to  B.      The  plaintiff  gave  in  evidence  the  following-  memorandum  : 
at'a  certain  u  "  I  will  sell  my  dwelling  house,  tan  works,  and  all  the  buildings 
Ss^'mere  ™0-  belonging  thereto,  for  five  thousand  dollars,  payable  as  follows : 
Sot'aTonu'act  onc  thousand  dollars  on  taking  possession,  and  one  thousand 

where  the     dollars  annually  thereafter,  until  the  whole  is  paid ;  secured  by 

promise  of  one  J  r  J 

party  is  the      bond  and  mortgage,  or  other  irood  security,  until  the  whole  is 

consideration  °   °    '  °  '* 

of  the  promise  paid ;  and  will  give  possession  of  the  house  and  part  of  the  tan 
the  promwea  works  on  the  1st  October  next :  or,  I  will  take  of  Mr.  David 
current  and  Tucker,  of  Whitcborough,  all  his  landed  property,  consisting  of 
both  parUes-a"  mne  acres  of  land,  lying  on  both  sides  of  the  road,  near  Whit- 
^fatThVti'me  man's  Mills>  in  Westborough,  with  all  the  buildings  and  appen- 
of  a  contract  dajres  jn  nr0od  order,  for  4,500  dollars,  towards  my  said  works, 

for  the  sale  of        °  °  '  '  J 

land,  there  is  a  and  have  the  possession   of  his,  when  he  takes  possession  of 

lease  ontstaiid-  * 

ing,  which  was  mine,  and  pays  me,  or  secures  it  on  interest  for  one  year,  the 
thevcruice,  the  five  hundred  dollars,  for  odds.  This  proposition  shall  be  bind- 
ftouod,  but  ing  on  me  until  the  first  day  of  January  next.  Greenbush,  Oc- 
tTeyroTtrHc.,    toberV3,  1807.     John  W.  Woods." 

&ci^?£  The  plaintiff  proved  by  a  witness,  that  in  Dec  ember,  1807, 
*Ui  "l'i  tulr  a  nc  went  to  ('recilbush,  and  informed  the  defendant,  that  he  had 
come  to  fulfil  the  agreement  on  his  part,  and  was  then  ready  to 
convey  the  land  at  Whitcborough,  and  to  secure  the  500  dol- 
lars for  the  difference,  according  to  the  terms  of  the  contract  ; 
and  demanded  a  performance  of  the  defendant,  on  his  part ;  but 
the  plaintiff  did  not  tender  or  offer  a  deed  for  his  land,  nor  say 
that  he  had  a  deed  ready ;  nor  did  he  tender  any  sum  of  money 
for  the  500  dollars.  The  defendant  said  he  had  changed  his 
mind,  and  refused  to  do  any  thing  in  the  business,  and  said  that 
the  plaintiff  must  seek  his  remedy.  The  defendant  made  no 
objection  to  any  encumbrance  being  on  the  plaintiff's  land,  but 
absolutely  refused  to  perform  the  agreement. 

The  defendant's  counsel  moved  for  a  nonsuit,  on  the  ground 
that  the  writing  produced  was  not  a  contract,  but  a  mere  pro- 
position, without  consideration  or  reciprocity,  which  might  be 
rescinded  by  either  party,  at  his  option  ;  but  the  judge  over- 
ruled the  motion.  The  defendant  then  proved,  that,  at  the 
5 
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time  of  the  proposition  or  contract,  there  was  a  tenant  on  the  new-york, 

^  ,  ,    .  i  Ma,f,  181.-). 

property  of  the  plaintiff,  under  a  lease,  and  that  about  two  years  v^^-v-^^ 
of  the  term  was  unexpired ;  and  that  the  tenant  was  in  posses-      Tucker 
sion  in  December,  1807,  when  the  plaintiff  offered  to  convey,       \yood». 
and  demanded  a  performance  of  the  contract  on  the  part  of  the 
defendant. 

The  judge  charged  the  jury,  that  if  there  was  an  outstanding 
lease  on  the  plaintiff's  property,  which  would  have  prevented 
his  giving  possession,  in  case  the  defendant  had  been  willing  to 
carry  the  contract  into  execution,  the  plaintiff  was  not  in  a  situ- 
ation to  convey ;  and  if  they  should  be  of  that  opinion,  they 
ought  to  find  for  the  defendant.  And  the  jury  found  a  verdict, 
accordingly,  for  the  defendant. 

Kirkland,  for  the  plaintiff,  contended,  that  the  memorandum 
contained  every  requisite  of  a  contract,  or  agreement.  The 
terms  were  explicit,  it  was  reciprocal,  and  there  was  a  conside- 
ration. He  cited  2  Vcsey,  jiui.  440.  2  Caines,  1 1 7.  3  Johns. 
Cases,  62.  3  Johns.  Rep.  210.  7  Vesey,  jun.  265.  9  Vcsey,  jun. 
357.  5  Fin.  Ab.  527. 

A".  Williams,  contra.     In  the  case  of  Taylor  v.  Stibberi,  (2 
Veseij,  jun.  437 — 440.)  the  purchaser  knew  of  the  lease,  at  the 
time.    The  lease  was  an  encumbrance,  and  the  vendee  was  not 
bound  to  accept  a  deed,  until  all  encumbrances  were  removed.*  *  jo  Johns.iup. 
But  here  was  no  contract.     It  was  a  mere  naked  proposition,  ~on  contm"™M. 
without  any  consideration.     And  the  plaintiff  had  an  option,  as  5J;*J'  v.e^l\ 
to  performance.     The  defendant  was  not  bound  :  the  plaintiff,  m 
therefore,  could  not  be  held  liable.     There  were  not  mutual 
promises,  nor  any  consideration  to  support  a  contract.     Both 
promises  must  be  concurrent,  and  equally  obligatory.f  +  3  Term  Rep. 

6.Y3.    1  Cai7ies, 
.034.  5  East,  16. 

Per  Curiam.  It  might  well  be  questioned,  whether  the  me-  ^Swi 
morandum,  which  is  set  up  as  the  contract  between  these  par-  Ca°e%  227* 
ties,  and  upon  which  this  action  is  founded,  is  not  void  for  want 
of  consideration.  It  would  seem  to  be  a  mere  proposition,  on 
the  part  of  the  defendant,  and  without  mutuality.  Nothing  was 
to  be  done  by  the  plaintiff;  it  was  optional  with  him  whether 
he  would  comply  or  not,  on  his  part,  and  the  defendant  derived 
no  benefit  or  advantage  whatever  from  the  proposition.  The 
case  of  Cooke  v.  Ovley,  (3  Term  Rep.  053.)  is  very  much  in  point 
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new-vork,  to  show  the  contract  void.  In  contracts,  where  the  promise  of  the 

May,  18IS.  .      ,  ,  .  * r, 

one  party  is  the  consideration  for  the  promise  of  the  other,  the 
promises  must  be  concurrent  and  obligatory  upon  both  at  the 
same  time.  (1  Chitti/,  297.  1  Caines,  594.)  But  the  ground  upon 
which  the  judge,  at  the  trial,  put  the  cause,  is  perfectly  conclu- 
sive. For,  admitting  there  was  a  consideration,  and  that  the 
plaintiff  was  bound  on  his  part,  yet  it  appearing  by  the  evi- 
dence, that  he  was  not  in  a  situation  to  perform,  the  contract 
might  be  rescinded  by  the  other  side.  (2  Com.  Con.  52.  .53, 59.) 
The  proof  in  the  case  shows  conclusively,  that  the  property 
to  be  conveyed  by  the  plaintiff  to  the  defendant  was  under 
lease,  and  that  the  term  would  not  expire  until  long  after  the 
bargain  between  these  parties  was  to  have  been  consummated ; 
and  this  brings  it  within  the  principle  decided  by  this  court,  in 
the  case  of  Jackson  v.  Wass,  (11  Johns.  525.)  The  motion  for 
a  new  trial  must,  therefore,  be  denied. 


Jackson,  cx  dem.  Bush  and  others,  against  IIasbrouck. 
Torntit.ic  a      THIS  was  an  action  of  ejectment,  for  a  farm  in  Marbletown* 

party  to  «we.  J 

i»aro'i  evidence  jn  Ulster  county,  and  was  tried  at  the  Ulster  circuit,  in  Novem- 

of  the  content* 

of  a  win,  aiie  bcr,  1812,  before  Mr.  Justice  Jan  Ness. 

strayed,  where  A  witness  for  the  plaintiff,  aged  70  years,  testified,  that  he 
i  onclarive  evi-  was  well  acquainted  with  the  premises  in  question,  which  be- 
^rte  de'rtruc-  longed  to  Simeon  Van  Wagcnen,  who  died  seised  thereof  in 
*S£w5S  ir60»  ,eavinS' three  sons  and  five  daughters.  That  Van  Wage- 
i.e  ha*  mad.-     nen  m2L^e  a  will,  which  was  in  the  possession  of  his  children 

diligent  search  *  ' 

and  inquiry  af-  after  his  death,   by  which   he  devised  to  them,  respectively, 

tCf  the  will,  in  i        J  l  J  » 

those  place*      ]ijs  reai  an{]  personal  estate,  and  which  they  held,  according  to 

where  it  wnu.d  '  "  ° 

most  probably  the  will,     llcndrick  Bush  married  one  of  the  testator's   daugh- 

be  found,  if  in  .  .  ,    _  . 

existence,  as  ters,  and  he  and  barret,  the  son  of  the  testator,  were  in  posses- 
thenrrogate  sion  of  the  premises,  being  200  acres  of  land,  until  Hush  sold 
"hVreThe'tes  them,  in  1764,  to  James  Van  Wagcnen.  Bush  told  the  wit- 
Hi ttilerf  liess»  tnat  ne  ne^  under  tne  will,  and  was  to  have  the  land  du- 
thejudieof      rjI)0.  ^jg  wife's  life,  after  which  it  was  to  go  to   his  children. 

probates,  or  of  °  ° 

the  executors.   Many  years  ago,  Hcndrick  Bush  and  James  Van  Wagcnen  called 
on  Matthew  Cantine,  and  requested  him  to  draw  a  deed  of  the 
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premises  from  Bush  and  his  wife,  to  James  Fan  IFagenen  ;  arid  nevv-York, 
Cantine  said  it  would  do  no  good  to  draw  the  deed,  unless  the  v^«-0-«^/ 
will  of  Simeon  Van  Wagcnen  was  destroyed.     The  witness  fur-      J*™son 
ther  stated,  that  there  Were  three  witnesses  to  the  will,  and  that    Hasbrouc*. 
he  had  heard  it  read ;  and  that  Matthew  Cantine  said  it  Was  a 
good  will;  that  Jantes  Hamilton,  who  drew  the  will,  was  alive, 
and  then  in  court ;  and  that  the  only  surviving  child  of  the  tes- 
tator  was  then  90  years  old* 

Another  witness  testified,  that  Bush  and  his  wife,  and  Johail* 
nes  Fan  IFagenen,  told  him,  that  the  will  was  at  Peter  Her- 
mancc's,  who  married  a  daughter  of  the  testator.  Garfit  Fan 
IFtgenen  told  him,  the  will  was  gone,  but  where  he  did  not 
know.  On  his  cross  examination,  he  said,  a  copy  of  the  will 
was  with  Peter  Hermance,  and  that  Bush  and  James  Fan  Wage- 
nen  said  the  will  was  destroyed. 

The  deed  from  Bush  and  his  wife,  to  James  Fan  IFagenen^ 
was  produced,  and  Was  dated  the  27th  June^  1704,  for  the  pre- 
mises in  question  ;  a  witness  testified,  that  when  Cantine  was 
applied  to  to  draw  the  deed,  a  difficulty  arose  about  the  ex- 
change of  farms,  between  Bush  and  his  wife,  and  James  Fan 
Wagcnen,  on  account  of  the  provisions  in  the  will. 

Another  witness  testified,  that  H.  Bush,  in  his  life  time,  re- 
peatedly said,  that  he,  and  James  Fan  Wagenen,  destroyed  the 
will,  at  the  time  they  exchanged  farms.  The  children  of  H 
Bush  are  the  lessors  of  the  plaintiff. 

The  defendant  proved,  that  James  Fan  Wagcnen  was  in  pos- 
session of  the  premises,  and  was  afterwards  convicted  under  the 
act  of  attainder,  in  August,  1781 ;  and  the  premises  in  question 
were,  in  February,  1782,  conveyed  by  the  commissioners  of 
forfeiture,  to  Cornelius  E.  Wynkcop,  who,  on  the  10th  April, 
1782,  conveyed  the  same  to  Isaac  Hasbfouck,  who  died  about 
twenty- five  years  ago,  and  his  son,  the  present  defendant,  en- 
tered, and  has  since  continued  in  possession. 

The  judge  charged  the  jury,  that  it  was  questionable  whether 
there  was  sufficient  evidence  of  the  execution  cf  the  will,  to 
show  its  existence  as  a  good  and  valid  will ;  but,  without  giving 
any  opinion  on  that  point,  he  thought  there  was  not  sufficient 
evidence  of  the  destruction  or  loss  of  the  ffill,  to  allow  parol 
evidence  of  its  contents  to  be  given  ;  and  whether  the  evidence 
of  the  possession  of  the  defendant  and  his  ancestor,  was  not  suf- 
ficient to  bar  the  plaintiff,  notwithstanding  the  evidence  of  the 

Voi.  XT!,  n  k. 
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nevv-york,  confessions  of  those  under  whom  he  claimed,  was  a  question  of 
fact  for  the  jury  to  decide.  The  jury  found  a  verdict  for  the 
defendant., 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

L.  Ehnendorf,  for  the  plaintiff. 

St/dam,  contra. 

Per  Curiam.  The  motion  for  a  new  trial  must  be  denied. 
The  only  question  in  the  case,  is,  whether  there  was  such  evi- 
dence of  the  loss  of  the  will  of  Simeon  Van  Wagenen,  as  to  au- 
thorize the  admission  of  parol  proof  of  it.  The  witnesses  who 
speak  of  the  acknowledgments  and  declarations  of  the  Van 
Wagenens,  as  to  the  loss  of  the  will,  are  inconsistent  and  con- 
tradictory. They  would  seem,  however,  to  trace  the  -will,  or 
a  copy  of  it,  into  the  possession  of  Peter  Hermance.  But 
there  was  no  proof  of  any  inquiry  having  been  made  of  Her- 
mance for  it.  The  testimony  does  not  warrant  the  conclu- 
sion of  an  absolute  destruction  of  the  will,  and  it  was  there- 
fore necessary  to  show,  at  least,  reasonable  diligence  to  find 
it,  before  parol  proof  of  its  contents  could  be  admitted.  It 
was  incumbent  on  the  party  to  have  made  examination,  in  the 
office  of  the  surrogate  of  the  county  where  the  testator  died, 
or  in  the  office  of  the  judge  of  probates,  or  to  have  made  in- 
quiry of  the  executors,  if  known.  Nothing  of  this  kind  ap- 
pears to  have  been  done.  And  it  would  be  too  loose  and 
dangerous  a  rule  to  admit  parol  proof  of  a  writing,  without 
more  satisfactory  evidence  of  its  not  being  in  the  power  of  the 
party  to  produce  the  instrument  itself. 

Motion  denied. 
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IVEW-YORK, 
ay,  1815. 

Stevens  and  Hoag,  Overseers  of  the  Poor  of  the   town   of     Sw**n 
Dover,  against  Loretta  Howard.  Howard. 

IN  ERROR  on  certiorari.     Loretta  Howard  brought  an  ac-    Where  an  or- 

_  ..  .        .  ,,  •         «-*  -i  -tt  der  of  filiation 

tion  of  assumpsit  in  the  court  below,  against  Stevens  and  Hoag,  and  mainten- 
overseers  of  the  poor  of  the  town  of  Dover,  and  declared  JUade  Xy  two 
against  them,  on  a  promise  to  pay  the  plaintiff  for  the  main-  th^^KS 
tenance  and  support,  by  the  plaintiff,  of  two  bastard  children,  lald^MuT  and 
at  the  instance  and  request  of  the  defendants.     The  defendants  *he  child   ha? 

x  been  supported 

pleaded  the  general  issue ;  and  the  plaintiff  then  gave  verbal  and  maintain- 
notice  to  the  defendants,  to  produce  two  certain  orders  con-  ther,  an  action 
cerning  two  certain  bastard  children,  born  of  the  body  of  the  will    not   lie 

s^siinst        tli© 

said  L.  lloxuard,  the  plaintiff  below.  The  defendants  objected  overseers  of 
to  the  notice  as  being  verbal,  and  void  for  uncertainty.  The  the  mother,  for 
justice  gave  no  decision  on  the  point,  but  the  cause  was  ad-  ahn*e  ^"so- 
journed, and  a  venire  issued.  On  the  day  of  the  trial,  which  PPJ,1^  °fitho^ 
was  in  January,  1814,  the  plaintiff  renewed  the  call  for  the  sh0wsingraonu^- 
orders  in  the  same  words  as  before,  or  that  she  be  permitted  to  tp  pay  her  *<>? 

.         m  the  support  of 

eive  parol  evidence  of  their  contents;  the  same  objection  was  it;  or  that  the 

overseers    listi 

again  made  by  the  defendants,  but  was  overruled.  Parol  evi-  received  mo- 
dence  was  then  given  of  an  order  made  by  two  justices,  in  order""' 
March  or  April,  previous  to  the  trial  of  the  cause,  against  one  action  "jf"^ 
Justice  Bond,  for  the  maintenance  of  a  bastard  child,  born  of  ^S^ 
Loretta  Howard,  directing  him  to  pay  fifty  cents  per  week,  [£  ^{j^  ^ 
which  order  was  said   by  the  witness  to  be  in  the  common  ?°   settlement 

J  in   the  town  of 

form:    also,  of  another  order  made  in  November  preceding,  which  they  are 

,  .  -,    -r,       >      i.  •        i  •  a.      iL  c  overseers,  not- 

against  the  said  Bond,  directing  him  to  pay  to  the  overseers  ot  withstanding 
the  poor  of  the  town  of  Dover,   sixty  and  a  half  cents  per  ttie  °r justices 
week,  toward  the  maintenance  of  a  bastard  child,  &c.     It  was  onUief/cp;^ 
also  proved,  that  the  plaintiff  took  care  of  the  children,  but  catl0° 
how  long,  did  not  appear.     The  defendants  offered  to  prove 
that  these  children  were  not  paupers  of  the  town  of  Dover ; 
but  the  evidence  was  refused,  pn  the  ground  that  the  orders 
were  conclusive  as  to  the  fact,  as  they  were  made  on  the  ap- 
plication of  the  overseers  of  the  poor,  and  were  not  appealed 
from.     The  jury  gave  a  verdict  for  the  plaintiff,  for  2.5  dollars. 

Per  Curiam.     There  is  no  proof  whatever  appearing  upon 
the  return,  to  show  that  the  bastard  children  were  put  into  the 
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UEW-YORK,  keeping  of  the  plaintiff  by  the  defendants,  or  that  there  was 

May,  1815.  *     °  r.  J 

^^m^^^^j  any  express  promise  or  engagement  on  their  part,  to  pay  her 
Stbvens       for  their  maintenance;  nor  is  there  any  evidence  that  the  de- 

V. 

Howabc-      fendants  had  received  any  money  directed  by  the  orders  to  be 
paid  for  the  purpose  of  the  maintenance  of  the  children ;  and 
the  law  will  not  raise  a  promise  upon  the  mere  naked  fact,  that 
orders  were  made  out,  admitting  such  orders  were  sufficiently 
proved.     This  is  imposing  no  hardship  upon  the  mother;  she 
is  not  bound  to  keep  the  children ;  she  could,  at  any  time,  throw 
them  upon  the  overseers  of  the  poor,  unless  she  had  made  a 
contract  to  keep  them ;  and,  if  so,  she  was  bound  to  show  it, 
in  order  to  make  the  defendants  personally  liable.     Besides,  it 
was  incumbent  upon  the  plaintiff,  to  shqw  that  these  children 
continued  chargeable  to  the  town ;  for  the  order,  if  in  the  usual 
form,  only  directs  the  payment  of  the  weekly  allowance,  so  long 
as  the  bastard  children  shall  be  chargeable  to  the  town :  so, 
that  it  is  not  necessarily  to  be  inferred  that  the  overseers  had 
received  the  money  upon  the  orders;  and  the  defendants  offer- 
ed to  prove,  that  the  children  were  not  paupers  of  the  town 
of  Dover,  which  was   overruled.     By  this  we  are  to  under- 
stand,  they  offered  to  show  that  the  town  was  not  chargeable 
with  their  maintenance.     There  certainly  could  be  no  objec- 
tion to  such  proof,  if  made  out  legally.     In  what  way  it  was 
intended  to  be  made  out,  does  not  appear.     If  the  town  was 
not  chargeable,  the  law  would  certainly  raise  no  obligation 
upon  the  overseers  of  the  poor,  to  defray  the  expense  of  their 
maintenance.     The  judgment  must,    therefore,    be  reversed  ; 
and  we  give  no  opinion  as  to  the  sufficiency  of   the  notice 
tQ  produce  the  orders. 

Judgment  reversed. 
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NEW-YORK, 

May,  1815. 


Van  Santwood  and  another  against  Sandford. 
THIS  was  an  action  of  covenant.     The  declaration  contain.    }n  an  ac|io." 

ot   covenant,  it 

cd  four  counts.    The  fourth  count,  that  certain  differences  hav-  n>U;t  be  aver- 

rel    tliat   the 

ing  arisen  between  the  plaintiffs  and  one  Isaac  Newton,  they,  writing  or  cou- 
on  the  22d  of  March,  1814,  entered  into  articles  of  agreement,  the  suit  is 
in  the  words  following ;  (setting  forth  the  agreement  to  submit  to  seaied  by^the 
arbitration  verbatim) — "And  hereupon  the  said  defendant,  on  note"iffi"ie'tit '* 
the  24th  day  of  March,  in  the  year  aforesaid,  entered  into  a  [°e  st(Mendant 
guaranty,  covenant,  and  agreement,  in  the  words  and  figures  ^ad<kCain*[nte 
following,  to  wit:  ("setting  forth  the  agreement  of  the  defendant  words  and  ag- 

°  v  °  °  ures  following, 

verbatim:)    and    which   concluded  in  the   following   words  :  to  wit:  setting 

°  it  forth,  vtrba- 

"  signed  and  sealed  the  24th  day  of  March,  1814.  Stephen  San-  tim,   with  toe 
ford,  (L.  5.)"     And  by  which  the  defendant  guarantied  the  witness  wh'ere- 
performance  of  the  award  of  the  arbitrators  on  the  part  of  New.  £,y  hand  and 
ton,  to  the  amount  of  800  dollars.     The  plaintiffs,  in  this  court,  *ai£lodihe 
then  stated  an  award  of  the  arbitrators,  that  Newton  should  pay  scrawl  with  an 
to  them,  680  dollars  and  36  cents,  in  two  days  thereafter,  and 
notice  of  the  award  to  Newton,   and   to  the   defendant,  that 
neither  of  them  had  paid  the  money  ;    and  that  the  defendant 
had  not  kept  his  said  covenant  and  guaranty  so  by  him  made,  &c. 
To  this  count  there  Avas  a  demurrer  and  joinder. 

/.  Hamilton,  in  support  of  the  demurrer.  He  cited 
1  Chittrfs  PL  348.  1  Sound.  Rep.  291.  a.  n.  1.  1  Saund.  320. 
n.  3.  5  Johns.  Rep.  244.  2  Lev.  74.  207. 

S.  Foot,  contra. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  The  de- 
murrer to  the  fourth  count  is  well  taken ;  the  action  is  covenant, 
and  it  cannot  be  maintained  but  on  a  deed.  The  only  aver- 
ment or  allegation  of  a  deed  is,  "  and  hereupon  the  defendant, 
on  the  24th  day  of  March,  in  the  year  aforesaid,  entered  into 
a  guaranty,  covenant,  and  agreement,  in  the  words  and  figures 
following ;"  then  the  agreement  is  set  out  in  hcec  verba,  with  a 
conclusion,  that  it  was  signed  and  sealed  with  the  name  of  the 
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new-York,  defendant,  and  the  locus  sigilli,  purporting  to  be  a  literal  oyer 

\^-v^,  of  the  agreement. 

Vak  santwood  it  must  appear  that  the  contract  was  under  seal,  and  the  law 
Sakdford.  will  not  intend  that  it  was  sealed,  unless  it  be  expressly  averred 
to  be  so,  and  though  the  bond  or  deed,  upon  oyer,  recite,  "  in 
witness  whereof  we  have  hereunto  set  our  hands  and  seals,"  yet 
that  does  not  amount  to  such  an  averment,  but  that  the  party 
must  show  that  the  bond  or  deed  was  actually  sealed  by  the 
other.     These  principles  will  be  found  in  Cabel  v.  Faughan,  (I 

*Chitt  348  Saun.  291.  note  1.*)  where  all  the  cases  are  carefully  and  ac- 
curately collected.  There  are  some  words  of  art,  such  as  in- 
denture, deed,  or  writing  obligatory,  which,  of  themselves,  im- 
port that  the  instrument  was  sealed ;  but  if  it  be  alleged  that 
J.  S.  by  his  certain  writing,  demised  or  covenanted,  without 
averring  that  it  was  sealed,  the  court  will  not  intend  that  the 
writing  was  sealed.  (Cro.  Eliz.  571.  Ld.  Ray.  2537.  8  Com. 
Dig.  Fait  (A.  2.)  Pleader,  2  W.  9.  14.) 

In  the  case  of  Warren  v.  Lynch,  (5  Johns.  244.)  this  court  de- 
cided that  a  scrawl  for  a  seal,  with  an  (L.  S.)  was  not  a  seal,  and 
deserved  no  notice,  and  that  calling  a  paper  a  deed  will  not 
make  it  one,  if  it  want  the  requisite  formalities.  The  oyer  of 
the  contract,  therefore,  set  out  in  the  count  under  consideration, 
can  have  no  effect ;  for  we  cannot  tell  that  the  original  differs 
from  it,  or  possesses  any  of  the  properties  of  a  seal. 

The  other  objections  taken  by  the  defendant's  counsel  are 
not  tenable,  but  it  is  not  now  necessary  to  consider  them,  as 
the  count  is  bad  for  the  reasons  assigned. 

Judgment  for  the  defendant,  with  leave  to  amend  on  the 
usual  terms. 
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NEW-YORK, 
May,  1815. 


HORNBECK  AND  OTHERS  against  StEGHT. 


HoitNBHfK 


THIS  was  an  action  of  trespass  on  the  case,  tried  at  the     A  ^^^  ;„ 
Ulster  circuit,  in  September,  1813,  before  Mr.  Justice  Spencer.  ^ieesTf 

The  plaintiffs  gave  in  evidence,  a  deed  from  the  trustees  of  {J^ffiS  by 
•he  town  of  Rochester  to  Cornelius  Hornbeck,  dated  6th  January  J^v^teg  H*° 
1729,  which  recited- the  patent  of  Rochester,  the  power  of  sale  if**  tghe$b|b* 
piven  thereby  to  the  trustees,  &c.  and  after  a  description  of  the  (who  were  not 

°  ,  •       j    i       r  i     a   bod>'  corP°" 

premises,  the  locus  in  quo  and  the  habendum,  it  contained  the  fol-  rate)  be  aiiow- 

,,.    ...  ,  ,,  i  •    c  ed  to  cut  an(* 

lowing  clause :  "  Yielding  and  paying  annually,  every  year,  chief  carry     away 
and  quit  rents,  due  for  the  said  tract  of  land  and  premises,  the  pa°r°tdfo°fmThe 
sum  of  two  shillings,  current  money,  &c.    Provided   always,  Kedin?V0HL 
that  the  inhabitants  of  the  said  town  of  Rochester  may  have 
allowed  sufficient  roads  and  outways  over  the  said  tract  of  land, 
and  to  break,  cut,  and  carry  away  wood  and  stone  from  off 
any  part  of  "said  land  which  shall  not  be  in  fence." 

It  was  admitted  that  the  trees  cut  by  the  defendant  were  on 
lots  No.  10%  and  No.  11.  of  the  tract  of  land,  granted  by  the 
trustees  of  Rochester  to  Cornelius  Hornbeck,  and  that  the  de- 
fendant was  entitled  to  those  lots  by  devise  or  descent.  It  was 
proved  by  a  surveyor,  that  the  tract  of  land  originally  claimed 
by  Cornelius  Hornbeck,  under  the  deed  from  the  trustees  of 
Rochester,  would  include  about  50,000 acres;  and,  as  since  set- 
tled along  the  line  of  a  deed  to  one  Loun,  who  also  claimed 
under  the  trustees  of  Rochester,  about  30,000  acres. 

The  defendant  proved  that  he  held  his  farm  under  Louw's 
deed.     The  defendant  then  gave  in  evidence  the  patent  of 
Rochester,  dated  the  25th  June,  1 T03.  It  was  admitted  that  there 
had  been  a  regular  succession  of  trustees,  by  election  and  con- 
veyance, as  mentioned  in  the  patent,  from  that  day  to  the  pre- 
sent, and  that  the  trustees  for  the  time  being,  transferred  the 
property  to  their  successors  by  deed,  reciting  the  patent,  and 
under  the  same  trusts,  &c.  That  the  defendant,  at  the  time  of  the 
alleged  trespass,  was,  and  had  been  for  1 1  years  before,  a  free- 
holder and  inhabitant  within  the  patent  of  Rochester;   that  the 
wood  cut  was  for  the  necessary  firewood  of  the  defendant  and 
his  family,  and  was  used  by  him  as  such  on  his  farm.     The  de- 
fendant also  proved  by  the  book  of  minutes,  kept  by  the  trustees 
of  Rochester,  that  all  the  lands  were  to  be  granted,  with  a  re. 
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new-York,  serration  of  a  ritrht  to  the  freeholders  and  inhabitants  of  the 

May,  1815,  „    _      ,        °  ,  , 

town  of  Rochester,  to  cut  and  carry  away  wood  on  lands  not 
enclosed :  and  it  was  admitted  that  the  locus  in  quo  was  not  en- 
closed, or  in  fence. 

A  verdict  was  taken,  by  consent,  for  the  plaintiffs,  for  ten 
dollars,  subject  to  the  opinion  of  the  court,  on  a  case  to  be 
made :  and  it  was  agreed,  that  if  the  court  should  be  of  opinion 
that  the  plaintiffs  were  entitled  to  recover,  the  verdict  should 
stand  ;  but  if  the  court  were  of  opinion  that  the  defendant  had 
made  out  a  justification  for  cutting  necessary  firewood,  the  ver- 
dict was  to  be  set  aside,  and  a  new  trial  granted,  with  costs  to 
abide  the  event  of  the  suit;  or  if  the  court  should  be  of 
opinion  against  the  defendant,  lie  should  be  at  liberty  to  turn 
the  case  into  a  special  verdict. 

Sudani,  for  the  defendant,  contended  that  the  proviso  in  the 
deed  from  the  trustees  of  the  town  of  Rochester,  operated  as  a 
covenant,  running  with  the  land  in  favour  of  the  cestui  que  trusts, 
*  Cruise's  Dig.  who  were  the  freeholders  and  inhabitants  of  Rochester.*  It 
Joe  fci?5'  could  not  be  made  to  them,  but  was  made  to  the  trustees  for  their 
cliwnPlti.  benefit.  It  may  be  considered  as  a  covenant  running  with  the 
ship'  Touchst  land,  or  as  condition,  or  exception,  or  reservation,  as  might  be 
)58—i63.         m06t  consonant  to  the  intention  of  the  parties.f  A  reservation  or 

t  4  Leo.  72,73. 

smnders  on  proviso  may  be  in  any  part  of  a  deed.  1  hough  a  general  grant 
i9*Kin.  Ab.  Ri  to  the  freeholders  and  inhabitants  of  Rochester  would  be  void 
(8.5"(T.}  (Z)  for  uncertainty,  yet  a  reservation  out  of  a  grant  to  trustees,  for 
Co%tR47a10'  their  benefit,  would  be  good.  The  patent  speaks  of  the  free- 
143a*  holders  and  inhabitants  for  the  time  being,  as  cestui  que  trusts, 

and  persons  interested.  They  are  not  strangers  The  intention 
of  the  trustees  in  making  this  proviso  is  manifest,  and  the  court 
will  feel  disposed  to  carry  that  intention  into  effect.  The  privi- 
lege of  cutting  wood  is  not  personal,  but  an  easement  running 
with  the  land.  Where  a  trust  is  clearly  expressed  in  an  instru- 
ment, or  appears  on  the  face  of  the  deed,  the  rule  is  the  same 
t  Saunders  on  at  law  as  in  equity4 

Vsts  and 
Trusts,  205.227. 

L.  Elmcndorf,  contra,  relied   on  the  case  of  Hornbcck  v- 

1 9  Johns.  Rep.  Wcstbrook.\      It   was  there   decided,    that    this    reservation, 

being  to  third  persons,  was  void.     The  reservation  must  be  to 

a  party,  not  a  stranger ;  and  it  must  be  to  a  person  capable  of 

taking.    This  is  not  a  grant  or  conveyance  in  trust,  on  the  face 
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to  the  freeholders  and  inhabitants  of  Rochester,  who  were  liv-  (s^-v-^h»> 
ing  at  the  time  of  the  deed.     It  could  not  enure  to  their  sue-      Jackson 

CtesSOrS.  Murray. 

Per  Curiam.  This  case  cannot  be  distinguished  from  that  of 
Hombcck  v.  U'cstbrook.  (9  Johns.  73.)  It  is  there  expressly- 
decided,  that  the  proviso  in  the  deed  of  1728,  was  null  and 
void  ;  that  the  inhabitants  of  Rochester  were  not  a  body  cor- 
porate, so  as  to  be  competent  to  take  an  estate  in  fee.  And  if 
a  grant  to  them  would  be  void,  a  reservation  to  them,  in  a  deed 
in  fee  to  a  third  person,  would  be  equally  void.  Nor  would  it 
be  valid  as  a  covenant  to  stand  seised.  The  inhabitants  of 
Rochester  were  strangers  to  the  deed.  The  present  inhabitants, 
at  all  events,  must  be  so  considered.  For  they  not  being  a 
body  corporate  so  as  to  perpetuate  the  rights  granted  by  the 
patent,  these  rights  must  be  restricted  to  the  then  inhabitants. 
They  alone  were  the  cestui  que  trusts.  The  grantors  in  this 
deed  were  seised  in  fee  as  private  individuals,  and  competent, 
under  the  patent,  to  convey  the  common  land  of  the  town  of 
Rochester.  (2  Johns.  Rep.  230.)  Their  deed,  and  all  pro- 
visos and  reservations,  must  receive  the  same  construction,  and 
be  governed  by  the  same  rules,  as  the  deeds  of  other  indivi- 
duals. The  plaintiffs  must,  therefore,  have  judgment  upon  the 
verdict  of  the  jury. 

Judgment  for  the  plaintiffs. 


Jackson,  ex  dcm.  Danforth  and  Russkl,  against.  Murray. 

THIS  was  an  action  of  ejectment,  for  a  part  of  the  south  where  a  per 
half  of  a  lot,  No.  28.  in  the  town  of  Pompey,  and  was  tried  at  la.'^Twhici, 
the  Onondaga  circuit,  before  Mr.  Justice  Piatt,  in  1814.  I,p  ha3  no  ',n- 

°  '  '  terest    at    the 

The  plaintiff  gave  in  evidence  an  exemplification  of  a  bill  time,  but  after 

j         t\       r  wards  acquire* 

filed  in  the  court  of  chancery,  by  Asa  Danforth,  one  of  the  *  title  to  the 

.  .  -.."  i/>v  ft         i/..  same  land,  he 

•  essors,  in  1804,  against  Murray,  the  father  of  the  defendant,  will    not    be 

permitted      to 
......  claim  in  nppwv 

sition  to  his  deed,  from  the  grantee,  or  an\  person  deriving  title  under  the  eraiilee- 

Vol.  XU  Cc 
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new-York,  Allen  Beach  and  Russell,  and  of  their  answers,  and  the  decree  of 

filav     IR15 

s^^s^^,  the  court  of  chancery  in  the  cause.  The  bill,  among  other 
Jacksom-*  things,  stated,  that  in  1792,  Danforth  purchased  lot  No.  28.  of 
Murray,  one  Michael  Connolly,  for  150  pounds,  the  legal  title  then  being 
in  one  Jasper  Cropsey,  as  trustee  for  Connolly.  Soon  after- 
wards, at  the  request  of  Connolly,  Cropsey  executed  a  deed  for 
the  lot  in  fee  simple  to  Danforth,  which  was  placed  in  the  hands 
of  Isaac  Clason,  to  be  delivered  to  Danforth. 

That  in  1793,  Danforth,  by  parol,  agreed  to  sell  and  convey 
the  lot  to  Beach  and  Russell,  for  1,000  dollars,  and  they  took 
possession  of  the  lot,  and  divided  it,  Beach  taking  the  north,  and 
Russell  the  south,  half;  and  on  the  9th  of  September,  1790, 
Danforth  entered  into  a  written  contract  to  convey  the  lotto 
them.  That  in  the  year  1798,  Danforth  gave  an  order  to 
receive  from  Clason,  Cropsey' s  deed  to  D.  but  which  in  the 
mean  time  had  been  delivered  to  the  administrator  of  Connolly, 
who  delivered  it  to  Beach,  who  fraudulently  gave  up  the  deed 
to  Cropsey. 

The  bill  stated  that  actions  of  ejectment  had  been  brought 
by  Beach  against  persons  holding  under  Danforth^  and  prayed 
that  the  suits  might  be  stayed,  and  that  Beach  might  be  directed 
to  convey  to  Danforth,  and  for  general  relief. 

Beach  and  Russcl,  in  their  answer,  admitted  the  parol  con- 
tract, and  division  of  the  lot,  and  the  subsequent  written  agree- 
ment by  Danforth,  and  that  Russell  had,  bona  fide,  sold  his  in- 
terest in  the  lot  to  Beach,  and  given  him  a  power  to  demand 
the  deed  from  Danforth  for  Connolly;  and  that,  in  1801,  Crop- 
sey released  all  his  right  to  the  lot  to  Beach. 

Beach  and  Murray  admitted,  that  in  1801,  Beach  contracted 
to  sell  the  south  half  of  the  lot  to  Murray ;  but  no  conveyance 
was  executed  ;  and  to  secure  the  payment  made,  Beach  executed 
a  mortgage   to  the  defendant,  the  son  of  Murray. 

The  order  of  the  court  of  chancery,  in  December,  1808, 
directed  Danforth,  on  payment  of  the  purchase  money,  to  con- 
vey the  lot  in  question  to  Russell  and  Beach,  and  a  reference 
was  made  to  a  master;  and  after  the  coming  in  of  the  report  a 
final  decree  was  pronounced  in  June,  1811,  which  dismissed 
the  bill  as  to  Murray,  as  having  no  interest,  and  directed  a  con- 
veyance by  Danforth,  of  the  south  half  of  the  lot,  to  Russell,  and 
the  north  half  to  Beach. 
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plaintiff  then  gave  in  evidence  the  deed  of  Danforth,  new- YORK, 
:he  30th  of  March,  1812,   made    in   pursuance  of  the    ^^!^ 


The 
dated  the 

decree.  Jackson 

The  defendant  gave  In  evidence,  a  deed  from  Jasper  Cropsey  Wuaiur. 
to  Allen  Beach,  dated  12th  September,  1800,  of  the  whole  lot, 
and  a  mortgage  from  Beach  to  the  defendant,  of  the  south  half  of 
the  lot,  dated  9th  June,  1803.  Reuben  Murray,  the  elder,  died 
in  1310,  and  the  defendant  continued  in  possession  after  his 
death. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  court  upon  a  case  containing-  the  above  facts. 

A*.   Williams,  for  the  defendant. 

Fan  Vechten,  contra. 

Spestcer,  J.  delivered  the  opinion  of  the  court.  There  it, 
no  ground  on  which  either  of  the  lessors  can  pretend  to  any 
title  to  the  premises  in  question. 

I.- Admitting  that  Danforth  acquired  a  title  to  the  lot  by  Crop- 
sey's  deed  to  him,  yet  on  the  30th  of  March,  1812,  Danforth,  by 
his  deed,  devested  himself  of  all  claim  to  the  lot;  and  he  then 
conveyed  it  to  Allen  Beach  and  Jonathan  Russell,  the  south  half 
of  the  lot  to  Russell,  and  the  north  half  to  Beach. 

2.  Danforth  made  this  conveyance  pursuant  to  the  decree 
of  the  court  of  chancery;  the  bill  was  filed  by  him  against 
Russell,  Beach,  and  the  defendant's  father,  Reuben  Murray;  its 
object  was,  undoubtedly,  to  compel  Russell  and  Beach  to  fulfil 
and  execute  an  agreement  made  between  Danforth  and  them, 
for  the  sale  and  conveyance  of  the  Jot  by  him,  and  for  the  pay- 
ment by  them  of  the  price  agreed  to  be  given,  namely,  1,000 
dollars.  It  is  not  necessary  to  notice  the  unimportant  facts  in 
these  proceedings;  it  appears,  however,  that  Russell  and  Beach 
admitted  the  agreement  for  the  purchase  of  the  lot,  with  Dan- 
forth, in  consequence  of  which  they  made  a  parol  division  of  it, 
and  shortly  after  the  execution  of  the  contract  for  the  convey- 
ance of  the  lot.  by  Danforth  to  Russell  and  Beach,  Russell, 
bona  fide,  and  for  a  good  and  valuable  consideration,  bargained 
and  sold  all  his  right  and  title  in  the  lot  to  Beach,  his  heirs  and 
assigns  for  ever.  In  1801,  and  after  the  bargain  and  sale  by 
Russell  to  Beach,  the  latter  contracted  to  sell  the  south  .half  of 
the  lot  to  Murray,  but  no  conveyance  was  executed  ;  and  to  s«- 
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new- YORK,  cure  tue  payments  made,  Murray  took  a  mortgage  from  Beac'n 
\^~s^^s    to  his  son  the  defendant. 
Lovet  jt  appears  by  the  decree,  that  Murray,  having  no  interest  in 

GhEBN.  the  qUestion,  the  bill,  as  to  him,  was  dismissed.  The  decree  is 
conclusive,  as  to  the  subject  matter  of  it ;  the  object  of  the  bill 
was  to  protect  Danforth  from  a  suit  at  law,  brought  against  him 
by  Russell  and  Beach,  on  his  contract  to  convey  to  them  the  lot, 
on  the  ground  that  Danforth  had  the  title  to  the  lot,  and  was 
read}'  to  convey,  on  their  making  the  stipulated  payment.  If 
the  plaintiff  can  recover,  it  must  be  on  the  principle,  that  when 
Russell  conveyed  to  Beach,  Danforth  had  not  then  conveyed 
to  them ;  but  Russell  cannot  be  allowed  to  say  that  his  deed  to 
Beach  conveyed  no  interest.  This  point  was  solemnly  adjudged 
in  this  court,  in  the  case  of  Jackson  v.  Bull,  (1  Johns.  Cases,  90.) 
It  was  there  held,  that  a  man  shall  never  be  permitted  to  claim 
in  opposition  to  his  deed,  by  alleging  he  had  no  estate  in  the 
premises;  and  that  if  a  man  makes  a  lease  of  land  by  indenture, 
which  is  not  his,  or  levies  a  fine  of  an  estate  not  vested,  and  he 
afterwards  purchases  the  land,  he  shall,  notwithstanding,  be 
bound  by  his  deed,  and  not  be  permitted  to  aver  he  had  nothing. 
The  authorities  there  cited  fully  warrant  the  decision. 

This  view  of  the  case  decisively  entitles  the  defendant  to 
judgment. 

Judgment  for  defendant. 


L.qvei  AMD  Abel  against  Gkeex. 

on  the  return  IN  ERROR  on  certiorari.  Green  commenced  a  suit  by  war- 
it  it  too  late  to  rant,  againt  Abel,  one  of  the  defendants  below,  who  was  brought 
■jCrit,non  °  before  the  justice  on  the  21st  March,  1813;  and  Abel,  on  seeing 
SkSwL*  was  the  plaintiff's  demand,  which  was  a  promissory  note,  acknow- 
t'i'ii'?  resiled  ledged  the  same  to  be  correct,  to  the  amount  of  16  dollars,  and 
byTnc  ,?t0tfc  tlicn  Pai(*  t,ie  monev  to  l*ie  oLner  defendant,  ^ofcl,  who  offered 

l.iritv  should 
he  taken  ad- 
vantage of,  by  motion  to  quash  the  certiorari. 

Where  a  persou  becomes  security  for  a  defendant,  in  a  justice's  court,  in  order  to  obtain  a  stay  of  exe- 
cution against  the  defendant  for  thirty  days  andth.  justice,  with  the  assent  of  the  security,  enters  up 
judgment  against  him  jointly  with  the  dtleadaut,  such  judgment  is  valid  ;  the  act  uot  declaring  the  man 
•i-i  in  which  the  ircurity  shall  he  taken. 
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himself  as  security,  (in  order  to  obtain  a  stay  of  the  execution  new.york 
against  Abel,)  and  alleged  that  he  was  a  freeholder,  and  that  the  ^^J^ll 
justice  could  not  refuse  him  :  upon  which  the  justice  told  him, 
that  since  he  had  received  the  money,  he  would  consider  him  in 
the  judgment  with  Abet,  and  if  the  same  was  not  paid  within 
thirty  days,  he  would  issue  execution  against  them  both  jointly ; 
to  which  Lovet  assented ;  and  the  judgment  was  entered  against 
them  jointly.  Thirty  days  after  the  judgment,  the  justice  issued 
an  execution  against  them  both.  The  justice  further  returned, 
that  the  affidavit  annexed  to  the  certiorari  served  on  him,  ap- 
peared to  have  been  taken  on  the  18th  of  May. 

Per  Curiam.  We  cannot,  at  this  stage  of  the  proceedings., 
notice  the  objection,  that  the  affidavit  upon  which  the  certiora- 
ri was  allowed,  was  made  after  the  time  required  by  the  statute. 
This  irregularity  should  have  been  taken  advantage  of,  by  an 
application  to  quash  the  certiorari.  But  there  is  no  ground 
whatever,  upon  the  merits,  to  reverse  this  judgment.  It  is  a 
judgment  by  confession  in  open  court.  Lovet  offered  himself 
as  security  for  Abe  I,  for  the  purpose  of  obtaining  a  stay  of  exe- 
cution against  Abel  for  thirty  days,  according  to  the  statute.  (1 
N>  /?.  L.  394.)  The  act  does  not  point  out  the  mode  in  which 
this  security  shall  be  taken,  and  the  surety  here,  after  a  full 
explanation  from  the  justice,  consented  to  be  included  in  the 
judgment. 

Judgment  affirmed. 


Sellick  against  Fox. 


IN  ERROR   on   certiorari.     Fox  sued  Sellick  in  the  court 


Wbere  a  de- 


below,  and  declared  against  him,  on  a  promissory  note  for  \5  fenf!a"t  >n  a 
dollars  and  30  cents,  with  interest;  the  defendant  pleaded  to  Plead?  toThe 
the  jurisdiction  of  the  court,  because  the  accounts  between  the  wrametheac- 
parties  exceeded  200  dollars,  but  did  not  state  the  nature  of  tSthTpar- 

tips  exceed  two 

lars,  but  does  not  exhibit  nor  set  off  his  accouut,  and  fails  id  substantiating  his  plea  he  r»f!nZ?  J?}.' 
wards,  at  the  trial,  produce  his  account  as  a  set-off.  '         l<*nnoT,  anei- 
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new-york,  the  account,  or  claim  any  balance  due  hira,  and  expressly  re 
s^^J^    fused  to  set  off  any  account  or  demand  against  the  plaintiff 
iTEtucK       The  cause  was  then  adjourned  by  consent  of  parties,  and  a  ve- 
Fox.         nire  issued.     At  the  day  of  trial,  the  defendant  proceeded  to 
give  evidence  under  his  plea  to  the  jurisdiction  of  the  court, 
and  produced  an  account  against  the  plaintiff  for  about  30  dol- 
lars, and  proved  a  very  small  part  thereof,  by  his  son,  whose 
testimony  was  by  no  means  satisfactory;  and  the  justice  over- 
.    ruled  the  plea.     The  plaintiff  proved  his  note,  and  the  defend- 
ant then  offered  to  give  his  account  in  evidence  as  a  set-off, 
which  was  objected  to,  and  excluded  by  the  justice,  because 
he  had  refused  to  exhibit  or  state  it,  at  the  time  of  joining  is- 
sue.    The  jury  found  a  verdict  for  the  plaintiff. 

Per  Curiam.  The  set  off  was  properly  rejected,  according 
10  the  decision  in  Waring  \.  Locknood,  (10  Johns.  Rep.  10I5.;) 
where  it  is  expressly  ruled,  that  if  a  defendant  has  any  account 
or  demand  against  the  plaintiff,  he  must  plead  it,  or  give  notice 
of  the  set-off  at  the  time  of  joining  the  issue  ;  and  if  he  neglects 
to  do  so,  he  cannot  make  the  set-off,  afterwards,  at  the  trial. 
This  was  not  like  the  case  of  Smith  v.  Burke,  (10  Johns.  Rep. 
110.)  relied  upon  by  the  plaintiff  in  error.  The  defendant 
there  produced  his  account  at  the  time  of  joining  the  issue, 
amounting  to  229  dollars  and  34  cents,  by  way  of  set-off,  and 
to  show  the  justice  had  not  jurisdiction.  The  whole  of  the  ac- 
count was  rejected,  because,  as  the  justice  said,  it  was  not  fully 
substantiated:  and  this  court  say,  although  the  sum  proved 
might  not  amount  to  200  dollars,  so  as  to  take  away  the  juris- 
diction of  the  justice,  yet  if  it  was  substantiated  to  any  sum 
less  than  200  dollars,  it  ought  to  have  been  received.  But  had 
not  the  account  been  produced  at  the  time  of  joining  the  issue, 
the  decision  would,  doubtless,  have  been  conformable  to  that 
of  Waring  v.  Locknood,  for  both  causes  were  decided  at  the 
same  term.     The  judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed. 
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NEW-YORK. 

May,  1815. 

Koyt  against  Hudson.  Hoyt 

Hudson- 

IN  ERROR,  on  a  bill  of  exceptions,  from  the  court  of  com-  whereannffi- 
nion  pleas  of  the  county  of  Otsego.  This  was  an  action  G&vfed.'nnderan 
trespass,   brought  by  Hudson   against  Hoi/t.     The  declaration  pxpf1,lio"'r,,'°: 

r        »  <->  •>  d  -j  perty  snrncieiit 

contained  several  counts,  both  in  trespass  dc  bonis  asporlalis,  tosntWyit,  h«? 

'  *■  cannot  make  a 

and  for  an  assault  and  battery  of  the  plaintiff.     The  defendant  second  levy. 

J  r  ff  an  officer, 

pleaded  not  guilty.  on  levying  an 

It  was  then  proved,  by  the  plaintiff  below,  on  the  trial,  that  liver  the  pods 
the  defendant  below,  who  was  a  constable,  had  taken  the  horse,  son,  on 'his  !n*- 
saddle,  and  bridle  of  the  plaintiff.  The  defendant  then  proved,  rKurnUiemw 
that  he  took  the  goods  by  virtue  of  an  execution,  dated  the  ^unTof  ,ne 
15th  Jul//,  1313,  in  favour  of  one  Higinbctham  acainst  Hud-  e?ulfion' »- 

""  '  <j  c  cannot     aiter- 

son,  the  plaintiff  below,  issued  by  one  Kaple,  a  iustice  of  the  wa,fls  ,ake,    , 

r  7  J  5  .  .  *  otlitr  goods  of 

peace  in  Otsego  county,  for  twenty  two  dollars  and  twenty-five  the  deiendant 

•        it  t  '"  execution. 

cents,  including  costs.    It  appeared  that  the  property  was  taken     And  in  Mich 
the  last  of  Jul//  or  first  of  August,  1813,  and  had  been  levied  on  material ' 
previous  to  the  taking  proved  by  the  plaintiff.     The  plaintiff  jSjJjJ  Sjjfc- 
then  proved,  (the  defendant  excepting  to  the  admission  of  the  ™  "j  l^']ent 
testimony,)  that  the  defendant   had  before  taken   a  sleigh  or  t0  sa,ti-ly  tl)e 

J1'  3  execution  or 

cutter,  the  property  of  the  plaintiff,  and  had  taken  a  receipt  not;  or  that  he 

*       *  .  ,  .  nad   '1e('11  una 

of  Ebcnczcr  Hudson,  in  which  receipt  Hudson  had  agreed,  for  n'e  to  recover 

i  j   »■  i  j  ■  a,,y    'h'ng    on 

value  received,  to  deliver  the  cutter  at  a  day  and  place  men-  the  receipt 
tioned  in  the  receipt,  or  pay  the  defendant  the  sum  of  twenty- 
two  dollars  and  twenty-five  cents.  The  defendant  then  offered 
to  prove  that  the  cutter  was  not  worth  more  than  seven  dollars  ; 
but  the  testimony  was  objected  to,  and  rejected  by  the  court ; 
and  the  defendant  excepted  to  the  opinion  of  the  court. 

The  defendant  thereupon  proved,  that  the  cutter  was  not 
delivered  up  at  the  time  and  place  mentioned  in  the  receipt, 
and  that  he  commenced  an  action  on  the  receipt  against  Ebc- 
nezer  Hudson,  in  which  he  was  nonsuited,  by  reason  of  his  bein^ 
unable  to  prove  the  hand  writing  of  the  defendant  in  that  suit  ; 
and  that  he  afterwards  took  the  goods  above  mentioned.  The 
plaintiff  then  offered  to  prove,  that  since  the  commencement 
of  this  suit,  the  defendant  had  commenced  an  action  on  the  re- 
ceipt, and  recovered  and  collected  the  amount  thereof  from 
E.  Hudson  ;  the  evidence  was  objected  to,  but  admitted  by  the 
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NEvw'"v?HK'  court>  as  an  answer  to  the  testimony  given  by  the  defendant 

May,  lisli.  *     a  " 

v^-v^^^-    relative  to  the  former  action  against  E.  Hudson. 

Hovt  The  court  thereupon  charged  the  jury,  that  inasmuch  as  be- 

Hidson.  fore  the  taking-  of  the  horse,  &c.  the  defendant  had  taken  the 
cutter,  and  had  also  taken  the  receipt,  above  mentioned,  from 
E.  Hudson,  and  time  having  clasped  before  the  taking  the 
horse,  &c.  the  receipt  ought  to  be  considered  as  a  satisfaction  of 
the  execution,  as  it  respected  the  defendant,  and  that  the  con- 
stable had  no  right,  afterwards,  to  take  any  other  property 
of  the  defendant  on  the  execution,  and  therefore  the  plaintiff 
ought  to  recover  for  the  value  of  the  goods.  To  this  opinion 
the  defendant  excepted:  and  the  jury  found  a  verdict  for  the 
plaintiff  for  51  dollars. 

Hammond,   for  the  plaintiff  in  error. 

Van  1'cchten,  contra. 

Per  Curiam.  This  case  comes  before  the  court  on  a  writ  of 
error  to  the  common  pleas  of  Otsego  county,  upon  a  bill  of 
exceptions  tendered  at  the  trial.  The  general  principle  adopt- 
ed by  the  court  below  was  correct.  "When  an  officer,  under 
an  execution,  has  once  levied  upon  the  property  of  the  de~ 
fendant,  sufficient  to  satisfy  the  execution,  he  cannot  make  a 
second  levy.  This  principle  appears  to  be  well  settled.  In 
the  case  of  Clark  v.  Wit  hers  (2  Ld.  Ray.  1072.  1  Salk. 
322.)  it  was  ruled,  that  when  a  defendant's  goods  are  seized 
on  a  Ji.  fa.  the  defendant  is  discharged.  And  in  the  case  of 
I. add  v.  Blunt,  (1  Mass.  Rep.  403.)  it  is  expressly  decided,  that 
when  goods  sufficient  to  satisfy  an  execution  are  seized  on  a 
fi.  fa.  the  debtor  is  discharged,  even  if  the  sheriff  waste  the 
goods,  or  misapply  the  money.  The  same  principle  is  adopted, 
and,  indeed,  carried  a  little  further  by  this  court,  in  Reed  v. 
Pruyn  8f  Staats,  (7  Johns.  -12!l.)  where  it  is  held,  that  a  sheriff 
cannot  take  a  bond  or  other  security  on  a  ji.  fa.  and  still  hold 
the  execution  in  his  hand,  and  use  it  afterwards  to  enforce  pay- 
ment. According  to  the  principle  here  recognized,  it  was  im- 
material whether  the  property  first  levied  upon  was  sufficient  to 
satisfy  the  execution  or  not,  for  upon  such  levy  the  constable 
took  security  for  the  debt ;  and  to  which  security  he  actually 
resorted.  His  failure  to  recover  in  the  first  instance,  aros<* 
from  his  own  negligence  in   t:.)t  procuring  testimony  to  prove 
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the  hand-writing  of  the  surety.  And  although  the  testimony,  nriv  fork, 
showing  that  the  plaintiff  had,  since  the  commencement  of  the  ^^l^^, 
present  suit,  recovered  against  the  surety  the  amount  of  the       Porter 

V. 

execution,  might  not  be  strictly  admissible,  yet  it  was  perfectly        Ross, 
immaterial,  and  could  not  alter  or  affect  the  merits  of  the  de- 
fence set  up  on  the  other  grounds.      The  judgment  of  the 
court  below  must  accordingly  be  aitirmed. 

Judgment  affirmed 


Porter  against  Rose.- 

THIS  was  an  action  of  assumpsit,  tried  at  the  Ontario  circuit,  in  an  actirn 
before  Mr.  Justice  Piatt,  in  June,  1814.  The  declaration  con-  livery  ofgood", 
tailed  two  counts  on  a  special  agreement,  and  the  usual  money  an Pa'g retrain ^ 
counts.  The  first  count  stated,-  that  the  plaintiff,  on  the  12th  SefenEii!  *Ue 
November,  1812,  at  Canandarqua,  at  the  special  instance  of  the  f$^Jj^  zjjl 
defendant,  agreed  to  buy  of  him  j  and  the  defendant,  then  and  Jon?ot  ™h}sk?i 

'     °  J  '  to  the  plaintiff, 

there  sold,  to  the  plaintiff,  6.000  callous  of  whiskey,  &c,  at  the  orhisajreut  at 

r  3  i  B.  to   be  paii! 

price  of  70  cents  per  gallon*  &c,  to   be  delivered  by  the  de-  for  on  the  de, 

!.       ,  ,  .    .      .JZ         ,  ,  .  ,      ,  .  .       livery  thereof; 

iendant  to  the  plaintiff,-  or  his  agent,  clerk,  or  issuing  commis-  it  is  sufficient 
sary,  at  Buffalo,  in  rnanrier  following,  that  is  to  say,  1,000  gal-  tiff  to  ^Vv'ec 
Ions  in  each  month,  beginning  the  15th  November^  1813,  and  a«  #fef  fared 
to  be  paid  for  by  the  plaintiff  to'  the  defendant,  on  the  delivery  Z*?£titwuu 
thereof  as  aforesaid;  and  in  consideration  thereof,  and  that  the  ^j',hlDd  pa^ 

*  io r  t tie    same, 

said  plaintiff,  at  the  like  special  instance,  &c,  had  then  and  there  *for€Jjhfd  price- 
undertaken,  and  faithfully  promised  the  defendant,  to  accept  wit,  at  b.  A-ith-, 

J    r  r     out  saying   he 

and  receive  the  said  whiskey,  to  pay  hirh  for  the  same,  at  the  was  to  Pay  at. 

~  .  i       i        i    /.       i  *i    '        i  ii  it  tne    particular 

price  aforesaid,  the  defendant  undertook,  and  then  and  there  time  stipulated: 
faithfully  promised  the  plaintiff,  to  deliver  the  whiskey  a?  afore-  eiy.. 
said  ;  though  the  time  of  the  delivery  of  the  whiskey  hath  long  acts  arfe  to  btf 
since  elapsed,  and  the  plaintiff  hath  always  been  ready  and  wil-  9°m|  timers 
ling  to  receive  the  said  whiskey,  and  to  pay  for  the  same  at  the  *!££§  *„  ™\i 
rate  or  price  aforesaid,  to  wit,  at  Buffalo  aforesaid.     Yet  the  de-  ^  th^otifi' 

aerecs    to    re- 
c  ...  -  ceivr  hikI  pay. 

Id  no  actnn  for  the  non-delivery,  it  is  nc.-p'nrv  for  the  plaintiff  to  aver  gnd  pfove  a  rpndfness  to  p?y.  o't 
hi?  part,  wiie ther  the  oilier  pirly  was  at  the  place  reaily  io  deliver  or  not  And  where  the  agreement  was 
to  deliver  u>  the  plaintiff  or  his  agent  at  R.  arid  the  plaintiff  wa-  to  pay  the  price  stipulated,  on  the  de- 
fendant's presenting  the  receipts  for  tbe  goods,  it  was  held  that  a  payment  on  delivery  was  not  dispensed? 
■With,  if  Hie  plaintiff  hhhtelf  was  at  the  place;  the  provision  for  payment,  '.'fi  the  production  of  rece.  t-  f 
extending  only  to  Uiecaie  of  a  delivery  to  the  agent  of  the  plaintiff. 

Vol.  XH.  2>'rf 
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new- york,  fendant,  &c.  The  second  count  was  similar  to  the  first,  ex 
cept  that  it  stated  the  promise  of  the  plaintiff  to  pay  TO  cents 
per  gallon,  on  receipts  being  presented  therefor  ;  and  the  plain- 
tiff, as  in  the  first  count,  alleged  that  he  had  been,  at  all  times, 
ready  and  willing  to  receive  the  whiskey,  and  pay  for  the  same, 
&c.  At  the  trial,  the  plaintiff  proved  and  read  in  evidence, 
the  special  agreement,  and  also  proved  the  price  of  whiskey  at 
Buffalo,  at  the  several  times  when  the  same  ought  to  have  been 
delivered. 

The  defendant  proved  the  delivery  of  2,495  gallons  of  whis- 
key, at  sundry  times  between  the  12th  of  December  and  the  28th 
of  January,  which  was  admitted  to  be  all  that  had  been  delivered 
under  the  contract.  The  defendant's  counsel  moved  for  a 
nonsuit,  on  the  ground  that  the  undertakings  were  dependent, 
and  that  the  plaintiff  was  bound  to  show  a  readiness  to  pay ; 
but  the  judge  overruled  the  motion,  and  decided,  that  the  plain- 
tiff was  not  bound  to  show  either  an  actual  payment,  or  readi- 
ness to  pay  on  his  part.  The  defendant's  counsel  then  offered 
to  prove,  that  after  the  defendant  had  delivered  the  said  whis- 
key to  the  plaintiff's  agent  at  Buffalo,  and  which  had  been  ac- 
cepted by  the  plaintiff,  he  presented  the  receipts  therefor  to  the 
plaintiff's  agent  at  Canandarqua,  who  usually  transacted  the 
business,  and  who  had  the  contract,  and  demanded  payment, 
which  was  refused  by  the  agent,  for  want  of  funds ;  that  appre- 
hensions were  generally  entertained  of  the  solvency  of  the 
plaintiff  at  this  time,  and  that  the  defendant  offered  to  proceed 
and  perform  the  residue  of  the  contract,  by  a  delivery  of  the  re- 
mainder of  the  whiskey,  if  he  could  be  paid  for  what  had  been 
already  delivered  :  but  this  evidence  was  overruled  by  the 
judge;  and  the  jury  found  a  verdict  for  the  plaintiff,  for  516 
dollars  and  8  cents. 

A  motion  was  made  in  arrest  of  judgment,  and  also  for  a 
new  trial,  which  were  argued  together. 

J.  C,  Spencer,  for the  defendant.  1.  In  actions  for  the  non- 
delivery of  goods  sold,  it  is  necessary  for  the  plaintiff  to  allege 
in  his  declaration,  a  payment,  or  a  readiness,  on  his  part,  to  pay 

i  chiiiy^  Pi.  the  price, {:  at  the  lime  stipulated.     Neither  of  the  two  counts 
•<ro.  i£uir,2o3.  ...  .    *  . 

in  this  agreement  contain  an  averment  of  a  readiness  to  pay,  or 

tender  of  payment,  at  the  lime.     The  second  count  does  not 

aver  that  no  receipts  were  tendered. 
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2.  In  Morton  v.  Lamb,*  which  was  an  action  for  the  non-  neJw  York 
delivery  of  corn,  pursuant  to  an  agreement,  the  court  of  K.  B.   ^J^J^. 
in  England,  held  that  the  plaintiff  must  aver  a  performance,  or       Portm 
a  tender  to  perform,  on  his  part ;  the  delivery  of  the  corn,  and       Rose. 
the  payment  of  the  price,  being  concurrent  acts,  to  be  done  by  *J  Term  Ref' 
the  respective  parties.     The  general  allegation  of  a  readiness 
to  pay  the  price   stipulated,  is  not  enough;  the  plaintiff  must 
aver  also  a  readiness  to  pay  at  the  time  stipulated.     The  time 
is  as  material  as  the  price.     The  receipts  were  to  be  produced 
at  the  time  the  money  was  paid.     The  acts  to  be  performed  by 
the  parties,  were  to  be  contemporaneous  and  concurrent. 

II.  Blceckcr,  contra.  1.  The  first  count  is  taken  from  a  pre- 
cedent of  established  authority,  (2  C/ritty's  PL  99. )f  and  is  j2Saund.3!>2. 
drawn  with  technical  and  scrupulous  accuracy.  The  plaintiff  says  "'  * 
he  was,  at  all  times,  ready  to  pay.  The  second  count  contains 
the  same  averment  of  a  readiness  to  pay  at  all  times.  But  the 
agreement  there  stated,  is,  that  the  plaintiff  was  to  pa)^,  when 
the  receipts  for  the  whiskey  were  presented  to  him.  Now  the 
whiskey  must  have  been  delivered,  before  receipts  could  be 
given ;  and  if  the  delivery  was  to  precede  the  payment,  it  was 
a  condition  precedent :  and  if  so,  there  is  an  end  of  the  objec- 
tion. Where  the  mutual  covenants  constitute  the  whole  con- 
sideration on  both  sides,  they  become  mutual  and  precedent 
conditions  to  each  other,  and  the  plaintiff  must  aver  a  perform- 
ance on  his  part.t  1 1  smmd.  32o. 

7?  4.  i  C kitty'* 


PL  314. 


Spexcer,  J.,  delivered  the  opinion  of  the  court.  On  the 
trial,  the  defendant's  counsel  moved  for  a  nonsuit,  on  the 
ground  that  the  undertakings  were  dependent,  and  that  the 
plaintiff  was  bound  to  show  a  readiness  to  pay.  The  judge 
overruled  this  objection,  deciding,  that  the  plaintiff  was  not 
bound  to  show  either  a  readiness  to  pay,  or  the  actual  payment 
for  what  had  been  delivered. 

The  defendant  has  moved  in  arrest  of  judgment,  and  for  a 
new  trial.  In  both  counts  of  the  declaration,  it  is  stated,  that 
the  whiskey  was  to  be  delivered  at  Bvjj'alo  ;  and  it  is  averred 
in  both  counts,  that  the  plaintiff  hath,  at  all  times,  been  ready 
and  willing  to  receive  the  said  whiskey,  and  pay  for  the  same, 
at  the  rate  and  price  aforesaid,  to  wit,  at  Buffalo  aforesaid.  And 
although  it  is  not  averred  that  the  plaintiff  was  ready,  &c.  at  the 
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jjew-youk,  time  stipulated  for  the  delivery,  the  declaration  conforms  tu 
the  precedent.  (2  Chith/s  Pi.  99.)  An  averment  that  he  wa» 
at  all  times  ready,  necessarily  relates  to  the  time  of  delivery. 
There  is  no  averment  that  the  defendant  did  not  present  the 
receipts,  and  that  the  plaintiff  was  ready  to  pay,  on  their  pre- 
sentation. This  was  not  necessary,  because  non  constat,  that 
receipts  were  given,  and  it  was  nnnecessary  to  give  them,  when 
the  delivery  was  to  the  principal  himself;  consequently,  the 
motion  in  arrest  of  judgment  cannot  be  sustained. 

As  to  the  motion  for  a  new  trial,  it  is  fully  settled  in  a  va- 
riety of  modern  cases,  which  have  disregarded  the  artificial 
and  subtle  distinctions  of  former  times,  and  looked  to  the 
real  intention  and  meaning  of  the  parties,  ttia.t  where  two  acts 
are  to  be  done  ai  the  same  time,  as  when  the  owe  agrees  to 
sell  and  deliver,  and  the  other  agrees  to  receive  and  pay,  an 
averment  by  the  purchaser,  in  case  lie  sues  for  the  non  delivery, 
of  a  readiness  and  wjliingness  to  pay,  is  indispensably  neces- 
sary ;  and  that,  consequently,  the  readiness  and  willing-noss  to 
pay,  is  matter  to  be  proved  on  his  part,  whether  the  other  party 
was  at  the  place,  ready  to  deliver  the  thing  contracted  for  or 
riot.  (7  T.  R.  125.  Morton  v.  Lamb.  1  East,  203.  Hanson  and 
ffiyns  v.  Johnson.  2  Bos.  and  1'ul.  447.  Waterhouse  v.  .Skin- 
ner. 1  Savnd.  320.  note  4.  b  Johns.  Be]).  179.  ll'cst  v.  E»i~ 
ywns,  and  2  Johns.  Rep.  207.  Green  v.  Reynolds.) 

It  is  impossible  to  distinguish  this  case  from  those  cited, 
but  on  the  ground  that  this  contract  provides  for  the  delivery 
of  the  whiskey  at  Buffalo,  to  the  plaintiff,  his  agent,  clerk,  or 
issuing  commissary,  and  obliges  the  plaintiff  to  pay  for  the 
whiskey,  on  the  production  of  receipts.  From  these  stipula- 
tions, it  might  have  been  contended,  in  case  of  a  delivery  of 
the  whiskey  to  the  plaintifi's  agent,  &c.  that  the  payment  ou 
the  delivery  was  dispensed  with.  The  averments  in  the  de- 
claration, preclude  the  plaintiff  from  taking  this  ground;  he 
has  averred  a  readiness  and  willingness  to  pay  for  the  whiskey 
at  Buffalo,  and  cannot,  contrary  to  the  averment,  set  up  that 
he  was  not  at  Buffalo,  or  excuse  himself  from  a  readiness  and 
willingness  to  pay  there.  The  provision  relative  to  a  payment 
on  the  production  of  receipts,  extends  only  to  a  delivery  to  the 
plaintiff's  agent;  for  it  would  be  absurd  to  require  a  receipt 
from  the  plaintiff  himself,  as  evidence  of  the  delivery  to  himself. 
Under  the  averments  in  the  declaration,  wc  are  to  inteud  that 
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the  olaintiff  was  at  Buffalo  at  the  times  specified  for  the  de-  new  yon*, 

*                                            mr  .Mav,  1815. 

livery,  and  that  he  was  then  and  there  ready  and  willing  to  re-  v^-v-**^ 

eeive  and  pay.     His  ability  and  readiness  to  pay,  became  then  Jac*** 

a  matter  which  he  was  bound  to  prove,  whether  the  defendant  Hunhh%*. 
was  then  ready  to  deliver  or  not. 

Motion  for  a  new  trial  granted;  the  costs  to  abide  the  event 
of  the  suit. 


J^cksqx,  ex  dem.  Sleight  ma  others,  against  Hasbrovcs. 

THIS  was  an  action  of  ejectment,  for  land  in  Xewlmrgh,  in    wh,>reana»- 
0 range  county.     The  cause  was  tried  at  the  Orange  circuit,  hi  mentis  eJ  ^ 
August,  1813,  before  Mr.  Justice  Yates.     The  plaintiff  gave  ,,,',','"1^'!, -,•  01  a 
in  evidence  nfi.fa.  issued  out  of  this  court,  in  favour  of  Austin  ^eriff»"saiieog 
#  Andrews,  against  William  W.  Sackctt ;  and  another/,  fa.,  is-  »»«,i*j    to 

1  '     ~  '  J     J      '  recover   tlie 

sued  out  of  the  court  of  common  pleas  of  Orange  county,   in  p-*wssion,   lie 

*  °  "  tiust     produce 

favour  of  Edmund  Griswold,  against  the  said  Sackctt ;  and  also  not   only  the 

,  .  execution    and 

a  deed  from  Solomon  Sleight,  sheriff  for  the  premises  in  quesr  sheriff's  deed, 

1  1    ?-.  1  !-.€-.       ■  ,   ii,  .  .  ,  ,  .  hut    an    exem- 

tion,  dated  leu  man/  iZ3,   1313,  reciting  that  the  premises  were  plication     01 
sold  by  virtue  of  the  executions.     The  counsel  for  the  defend   cmViiLtf  the 
ant  objected  that  this  evidence  was  not  sufficient  to  entitle  the  ^^t,OB     w" 
plaintiff  to  recover;  but  that  he  ought  also  to  produce  exempli- 
fications of  the  records  of  the  judgments  on  which  the  execu- 
tions issued;  but  this  objection  was  overruled  by  the  judge: 
and  the  counsel  for  the  defendant  excepted  to  his  opinion. 
The  plaintiff  proved  that  Hasbrouck  was  in  possession  in  May, 
1813,  and,  as  he  informed  the  witness,  under  Sackctt. 

The  defendant  then  produced  evidence  on  his  part,  which 
he  insisted  was  sufficient  to  prove  the  6ale  by  the  sheriff  to  be 
fraudulent ;  but  the  judge  delivered  his  opinion  to  the  jury, 
that  the  evidence  adduced  by  the  defendant  was  not  sufficient 
to  impeach  the  sheriff's  deed,  as  fraudulent;  and  that  the  plain- 
tiff was  entitled  to  recover;  and  the  jury,  accordingly,  found  a 
verdict  for  the  plaintiff:  aad  the  defendant's  counsel  tendered 
a  bill  of  exceptions  to  the  opinion  of  the  judge. 

IL  Bleecker,  for  the  defendant,  contended,  1.  That  the  cxe- 
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js'F,w-york,  eutioti  was  not  sufficient  evidence,  without  producing  an  ex- 
v^^/-^/  empliticntion  of  the  judgment.  If*  a  creditor,  who  has  sued  out 
Jackson  an  elegit,  brings  ejectment  to  get  possession  of  the  land,  he  must 
HmaoucK.  produce  a  copy  of  the  judgment,  and  of  the  award  and  return 
*  fenke-fEvU..  °f tne  elegit  on  the  roll,  as  well  as  a  copy  of  the  elegit  itself.* 
liis)Gdb^kv  -*n  ^S^  v-  Wilson^  it  was  decided,  that  in  trespass,  by  a  stran- 
+  2  'uh  Re  £er  aS'a^nst  a  sheriff,  for  seizing  goods,  the  sheriff,  to  justify 
46  himself,   must  produce  the  judgment.    2.  That  the  question  of 

1  ia  FVn  Ah.  fraud  ought  to  have  been  left  to  the  jury,  as  a  matter  of  fact.J 

J<7rauJ,  554. 

Burr,  contra,  insisted,  that  in  a  case  of  this  kind,  it  was  not 
necessary  for  the  plaintiff  to  produce  a  copy  of  the  judgment; 
nor  could  any  case  be  found,  in  which  it  had  been  so  decided. 
The  case  of  High  v.  Wilson  was  of  afi.fa.  against  the  goods 
of  the  defendant. 

The  judge  was  correct  in  expressing  his  opinion  on  the  evi- 
dence produced  by  the  defendant;  for  fraud  is  a  mixed  ques- 
tion of  law  and  fact. 

Thompson*,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
title  upon  which  the  lessors  of  the  plaintiff  placed  their  right  to 
recover,  is  made  under  a  sheriffs  sale,  on  executions  against 
William  W.  Sacked  ;  and  the  only  question  made  upon  the  ar- 
gument of  this  case,  was,  whether  it  was  necessary  to  produce 
upon  the  trial  the  judgments  against  Sackell,  or  whether  it  was 
sufficient  to  produce  the  executions  only.  I  do  not  find  any 
case  in  which  this  question  has  been  directly  decided.  But 
from  the  analogy  it  bears  to  principles  well  settled,  and  as  a 
safe  and  proper  rule  of  practice,  I  think  the  judgments,  as  well 
as  the  executions,  ought  to  have  been  proved. 

The  defendant  was  not  a  party  to  these  judgments,  and  al- 
though it  appears,  that  he  held  under  Sachett,  it  may  well  be 
questioned  whether  he  is  to  be  chargeable  with  knowledge  of  the 
judgments,  in  the  same  manner  as  Sackdt  himself  would  be. 
\s  against  strangers,  there  are  many  cases,  in  which  the  execu- 
tion is  not  sufficient,  even  to  justify  the  officer  in  seizing  pro- 
perty. It  is  a  well-settled  rule,  that  in  trespass  by  a  stranger 
against  a  sheriff,  for  taking  goods  under  a  fi.  fa',  the  sheriff, 
in  order  to  justify  himself,  must  show  the  judgment  as  well  as 
the  execution.  But  if  the  suit  be  by  the  defendant  in  the  ex- 
ecution, the  judgment  need  not  be  shown,  as  the  party  is  pre- 
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sumed  to  be  conusant  of  it.    (2  Johns.  Rep.  46.)     As  against  new-york, 

•  ,  •    ,  ,  ,  May» l815- 

strangers,  the  execution,  without  the  judgment,  does  not  show    ^^-./~*^/ 

a  right  to  intermeddle  with  property.  And  if  so  with  respect  Jackson 
to  personal  property,  there  can  be  no  good  reason  why  the  Hasbroick-. 
same  rule  should  not  be  applied  to  real  property.  The  occu- 
pant cannot  bring  trespass  against  the  sheriff  for  levying  upon, 
and  selling,  the  land  in  his  possession,  and  has  no  opportunity, 
therefore,  of  calling  for  the  authority  under  which  the  saie  is 
made,  until  an  ejectment  is  brought  against  him  to  recover  the 
possession.  And,  according  to  the  rule  laid  down  in  trespass, 
the  execution  does  not,  of  itself,  show  this  authority. 

But  admitting  the  defendant  to  stand  in  the  same  situation  as 
Sackett  himself  would,  I  should  still  think  it  necessary  to  prove 
the  judgments.  A  tenant  by  elegit,  in  order  to  recover  pos- 
session of  the  land  extended,  must  prove  the  judgment,  as  well 
as  the  elegit.  (Bullcr,  104.  2  Peak.  Ev.  315.)  And  in  the  ease 
of  Carter  \.  Simpson,  (J.  Johns.  Rep.  535.)  this  court  decided", 
that  proof  of  a  purchase  of  property  at  a  constable's  sale,  did 
not  show  such  an  interest  in  the  purchaser  as  would  enable  him 
to  maintain  trespass  for  an  injury  done  to  the  property,  without 
showing  the  authority  under  which  the  constable  acted.  It  m 
not  expressly  said,  that  it  was  necessary  to  show  the  judgment. 
Though  this  is  fairly  to  be  intended,  as  the  objection  upon  this 
trial  was,  that  the  execution  and  judgment  ought  to  have  been 
produced.  Arid  if  the  judgment  be  necessary  for  the  purpose  of 
showing  an  interest  in  the  purchaser  under  an  execution,  to 
personal  property,  this  necessity  is  certainly  equally  strong  with 
respect  to  real  property.  It  is,  I  believe,  the  general  practice, 
in  cases  like  the  present,  to  require  the  production  of  the  judg- 
ment as  well  as  the  execution ;  and  this  is  clearly  the  safest  and 
best  rule.  We  are  accordingly  of  opinion  that  a  new  trial  must 
be  awarded,  with  costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 
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M.J-.  i31j. 

Galb  G.vle  and  St axle?   a^dinut  O'Bryax. 

v.  o 

O'Bryan. 

a  decoration      THIS  was  an  action  of  debt,   of  a  plea  that  the  defendant 
debt   settjug     render  to  the  plaintiff  1,000  dollars,  which  he  owes  to,  and  un- 

fbrtli    a    bond,    . 

with  a  speuai  justly  detains  from  him.     The  declaration  set  forth  the  bond  of 
concluding        the  defendant  for  1,000  dollars,  and  the  condition^  which  was, 
uiento'rbrcach-  that  the  defendant  should  deliver  up  the  peaceable  possession  of 
na7(tay"oodU  certain  premises,  in  good  order,  &c,  pursuant  to  his  covenant 
and  agreement,  &c.j  on  or  before  the  1st  December,  then  next ; 
and  alleged  a  breach  of  the  covenant,   (stating  it  particularly^ 
*'  and  therefore  the   said   T.  0' Bryant  his  covenant,   aforesaid, 
with  the  said  Gale  ami  Stanley,  hath  not  kept,  although  often  re- 
quested, but   hath  broken  the  same ;  wherefore,  the  said  Gale 
and  Stanley  say  they  are  injured,  and  have  sustained  damages 
to  the  value  of  1,000  dollars,  and  therefore  they  bring  suit,"  &c. 
The  defendant  demurred  to  the  declaration,  and  the  plaintiff 
joined  in  demurrer;  which  was  submitted  to  the  court,  without 
afgument. 

Per  Curiam.  This  case  has  been  submitted  without  argu- 
ment, and  the  ground  for  the  demurrer  is  stated  to  be,  that  the 
declaration  commences  in  debt,  and  concludes  by  assigning 
breaches  in  covenant.  The  declaration  is  precisely  in  the  form 
recommended  by  Sergeant  Williams,  in  his  note  to  1  Sound.  .">C. 
He  advises,  that  after  the  words  "should  be  thereunto  requir- 
ed," to  set  forth  the  condition  and  breaches,  concluding  as  in 
a  declaration  in  covenant.  The  court  see  no  ground  to  ques- 
tion the  fitness  and  accuracy  of  the  precedent. 

Judgment  for  the  plaintiff- 
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Chamberlain  against  Lovet.  Chamberlain 

LoVKT. 

IN  ERROR,  on  certiorari.    After  issue  joined  in  the  court     A  delay  in 
below,  the  cause  was  adjourned  until  another  day,  at  3  o'clock  trial,  occasion" 
in  the  afternoon  ;  on  which  day  the  parties  appeared  before  the  [ice  Ling  en- 
hour,  but  the  justice  was  engaged  in  the  trial  of  another  cause,  frill  of  another 
which  continued  until  8  o'clock.     When  that   trial  was  over,  XlVd'Lon* 
Chamberlain,  the  defendant  below,   by  his  counsel,  moved  that  liru,a"cp- 
the  venire   in  this  cause  should  be  returned ;  to  which  the  jus- 
tice replied,   that  no  venire  had  been  issued   in  this  cause;  bu* 
he  supposed  that  the  same  jury  which  tried  the  last  cause,  might 
serve  in  this  :  Chamberlain  objected  to   that,  and   demanded  a 
nonsuit,   for  want  of  a  jury,  but  the  nonsuit  was  overruled. 
Lovet  then  moved  for  a  venire,  inslanter,   which  was  granted, 
and   in  the  course  of  half  an  hour,  a  jury  was  summoned  and 
duly  impannelled  ;  at  which  time  Chamberlain  had   withdrawn 
to  another  part  of  the  house,   and  the  justice  caused  him  to  be 
duly  notified,  that  the  jury  was  ready  to  proceed  to  trial,  but  he 
refused  to  attend.     The  trial,  however,  proceeded,  and  a  ver- 
dict was  found  for  the  plaintiff'. 

Ter  Curiam.  The  delay  in  not  proceeding  to  trial  in  this 
cause,  until  five  hours  after  the  time  to  which  it  was  adjourned, 
is  sufficiently  accounted  for.  The  justice  was  continually  en- 
gaged in  the  trial  of  another  cause,  and  the  defendant  had  sus- 
tained no  inconvenience  by  the  delay,  from  any  thing  that  ap- 
pears; he  was  still  remaining  at  the  same  house,  and  had  him- 
self moved  the  trial  but  half  an  hour  before,  and  was  duly  noti- 
fied that  the  jury  were  impannelled,  and  the  court  ready  to 
proceed.  In  the  cases  where  we  have  decided  that  if  the  trial 
does  not  proceed  within  a  reasonable  time  after  the  hour  ap- 
pointed, the  cause  is  to  be  considered  as  out  of  court,  the  de- 
lay has  not  been  accounted  for,  or  the  party  has  sustained  an 
injury,  without  his  own  wilful  default,  which  is  not  the  case 
here.  The  plaintiff  was  in  season  to  demand  a  venire;  the 
court  had  not  proceeded  to  inquire  into  the  merits  of  the  cause, 
and,  indeed,  it  does  not  appear  that  the  parties  had  been  called 
by  the  justice.  The  return  only  states,  that  when  the  other  trial 
■was  over,  the  defendant  moved  that  the  venire  in  this  cause  !»r 
Vol.  xii.  r  s 
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new- YORK,  returned,  and  that  the  cause  proceed  to  trial ;  and  was  then  told 

May,  1815.  m  ■ 

that  no  venire  had  been  issued  ;  and  it  does  not  appear  from 
the  return,  that  either  party  had,  at  this  time,  demanded  a  ve- 
nire. These  are  the  only  objections  to  the  return  raised  by  the 
plaintiff  in  error,  none  of  which  appear  to  us  sufficient  to  set 
aside  the  judgment ;  it  must,  accordingly,  be  affirmed. 

Judgment  affirmed. 


Alexander,  Adm'x.  #c.  against  Fink. 

The  marriage  THIS  case,  involving  the  examination  of  long  accounts,  had 
plaintiff,  after  been  referred  by  order  of  the  court  under  the  statute.  After 
beforTtiie'day  tne  hearing  before  the  referees,  and  after  they  had  made  their 
notCberpieaCdcnd  report,  but  before  it  was  filed,  the  plaintiff  intermarried  with 
no^can6 "It'be  WUUam  Garvin ;  and  the  marriage  was  pleaded  in  abatement 
eo  pleaded,       pu[s  darrein  continuance. 

puts  darrein        ■* 

continuance,  ar-      And  the  question  as  to  the  validity  of  this  plea  was  submitted 

ter  a  report  of  * 

referees  and     to  the  court.     A  case  agreed  on  by  the  parties  as  to  the  facts 

before  it  is  filed  l  i       •         i  •  1      , 

in  court,  in  a  proved  before  the  referees  was  also  submitted,  with  the  report 
hasSebeeu  re-  of  the  referees  in  the  cause,  on  a  motion  to  set  the  report 

ferrpd  under  .-, 

the  ttatute ;         aSlue. 

inRh  tbTri!£      lt  appeared  from  the  case,  that  in  the  winter  of  1807,  the 
a«  a  verdict  of  defen(]ant  called  on  the  intestate,   William  Alexander,  and  in- 

a  jury.  * 

formed  him  that  he  had  a  large  quantity  of  wheat  for  sale,  and 
wished  to  know  with  whom  the  intestate  stored  his  wheat  in 
Albany,  as  he  wished  to  send  a  part  to  be  stored  there  for 
Alexander  tojsell,  and  the  residue  he  would  bring  to  Alexander, 
at  the  tittle  Falls,  to  be  sent  by  him  with  his  own  wheat  to 
Albany,  or  Nc/r-York,  for  sale,  and  to  credit  the  defendant  with 
the  nett  proceeds.  Alexander  informed  the  defendant  that  he 
stored  all  his  wheat  with  Messrs.  Hugh  and  Hamilton  Boyd,  of 
Albany,  who  were  his  agents  for  storing  and  selling  produce: 
and  the  defendant  then  agreed  to  send  part  of  his  wheat  to  Mcssr,;. 
Boyd,  at  Albany,  and  bring  the  rest  to  Alexander,  to  be  sold,  and 
have  the  nett  proceeds  placed  to  his  credit.  Several  parcels  of 
wheat  were  accordingly  delivered  to  Alexander,  who  sent  the 
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same  with  his  own  wheat  to  Messrs.  Boi/d  at  Albany,  to  be  sold  new-york, 
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by  them  on  his  account.  And  on  the  2d  of  September,  1807,  the 
defendant  gave  to  Alexander,  a  receipt  of  Hugh  Sr  H.  Boyd,  for 
243  bushels  of  wheat;  and  directed  Alexander  to  send  on  the 
wheat  he  had  to  Messrs.  Boyd,  and  to  have  the  whole  sold,  in 
the  same  manner  as  he,  Alexander,  had  his  own  sold.  Rankin 
#  Heyer,  of  New- York,  were  the  general  agents  of  Alexander, 
in  New-York,  and  the  proceeds  of  all  sales  of  produce,  or  notes 
taken,  were  deposited  with  them  for  collection  on  his  account. 
In  September,  1807,  Alexander  directed  Messrs.  Boyd  to  send 
the  wheat,  about  1,200  bushels,  including  the  wheat  expressed 
in  the  receipt,  to  the  defendant,  to  New-York,  to  be  sold  to  the 
best  advantage.  In  October,  1807,  half  of  the  wheat  was  sent 
to  New-York  by  Messrs.  Boyd,  and  not  being  able  to  sell  it  for 
cash,  they  sold  it  on  a  credit  of  sixty  days,  to  John  Townsend,  a 
person  then  in  good  credit,  and  took  his  note,  payable  to  Ban- 
kin  &  Heyer,  which  was  left  with  them  for  collection,  and  to 
account  therefor  to  Alexander.  In  November,  1807,  the  residue 
of  the  wheat  was  sent  by  the  Boyds  to  New  York,  and  sold  for 
the  same  price  to  Townsend,  then  in  good  credit,  at  a  credit  of 
sixty  days,  who  gave  his  note  for  the  amount,  payable  to  Ran- 
kin Sr  Heyer,  with  whom  it  was  deposited  for  collection,  for 
account  of  Alexander.  It  was  proved  that  other  persons  sold 
wheat  to  Townsend,  at  the  same  time,  for  the  same  price,  and 
on  the  same  credit.  Before  the  notes  were  due,  Townsend  be- 
came wholly  insolvent,  and  the  notes  were  never  paid. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  The  plea, 
puis  darrein  continuance  of  the  marriage  of  the  plaintiff  can- 
not avail  here.  It  is  well  settled,  that  after  a  verdict,  matter 
which  abates  the  writ  shall  not  be  pleaded  in  abatement,  for  the 
defendant  has  no  day  in  court.  The  marriage  of  a  woman 
plaintiff  after  verdict,  and  before  the  day  in  court,  cannot  be 
pleaded.      (1  Com.  Big.  102.  Abatement  I.  34.  Cro.  Car.  232.) 

A  reference,  in  matters  involving  long  accounts,  is  a  legisla- 
tive substitute  for  a  trial  by  jury  ;  and  this  we  are  to  intend  is 
such  a  case.  Consequently,  the  report  of  the  referees  is  to  be 
regarded  in  the  same  light  as  a  verdict  of  a  jury ;  and  the  mar- 
riage of  the  plaintiff  having  taken  place  after  making  the  report, 
the  plea  is  bad. 
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^May^iV4,      ^  P011  the  other  point  in  the  case,  there  is  no  pretence  that 
v.^-^-^   Alexander  is  liable  for  the  wheat  sent  to  the  JBoytfe,  and  sold 

Handy       by  them  t(J  Townsend.(a) 

DoBB,N-  Motion  to  set  aside  report  denied. 

(a)  See  Herring  and  Halkcr  v.  Marvin,  (i  Johns.  Rep.  393.' 


IIaxdt  against  Dobbix. 

Bank. bith  or  IN  ERROR,  on  certiorari,  from  a  justice's  court.  Dobbin 
every 'thing  be-  sued  out  of  the  justice's  court  an  attachment,  under  the  "23d 
feto"!  Va  section  of  the  twenty-five-dollar  act,  (1.  B.  L.  308.)  against  the 
Sre.'wcejt"  goods  and  chattels  of  Hand)/ ;  due  proof  having  been  given 
MdWar«cfiS  that  lie  *iad  absconded-  Tne  constable  returned  that  he  had 
pressiy exempt-  attached  two   five-dollar  bank  bills  of   the  Roods  of  Handy. 

en  by  statute,  m  _  ° 

may  be  taken  The  justice  gave  judgment  for  the  plaintiff  below.     The  only 

iff  execution. 

And  any  pro-  error  relied  on  was,  that  these  bills  were  not  liable  to  be  at- 

perty    of     the  ,       , 

debtor     which  tacheu. 

byyebxecutioenn,  Spencer,  J.,  delivered  the  opinion  of  the  court.  There 
by7anCattach-  can  be  no  doubt  that  the  constable,  under  the  attachment, 
ment  under  the  coui(j  (ake  any  $r0ods  and  chattels,  which  could  be  levied  on 

a<t   relative  to  J    °  ' 

absconding       by  execution.     The  authority  in  both  cases  is  the  same.     Bank 

debtors.  J  J 

bills  are  treated,  civiliter,  as  money ;  a  tender  in  them  is  good, 
unless  it  be  specially  objected  to  at  the  time.  The  question 
then  is  narrowed  to  this,  can  money  be  levied  on  by  an  execu- 
tion? This  court,  in  Williams  v.  Bodgers,  (5  Johns.  Bep.  167.) 
intimated  strongly  their  concurrence  in  the  decision  of  the 
Supreme  Court  of  the  United  States  on  this  point.  In  that 
case,  (1  Cranch,  133.)  all  the  cases  on  the  point  were  review- 
ed, and  it  was  held  that  money  could  be  levied  on.  Wc  now 
fully  concur  in  the  doctrine  there  advanced;  we  perceive  no 
objection  in  principle,  why  money  should  not  be  taken  in  exe- 
•nit ion.  It  is  the  goods  and  chattels  of  the  party  ;  and  it  ap- 
pears to  us  to  comport  with  good  policy  as  well  as  justice,  to 
subject  every  thing  of  a  tangible  nature,  excepting  such  things 
OB  the  humanity  of  the  law  preserves  to  a  debtor,  and  mere 
choscs  iii  anion,  to  the  satisfaction  of  the  debtor's  debts. 

Judgment  aflirmcd. 
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Rogers  axd  Rogebs  against  Van  Hoesen  and  otiiehs. 

IN  ERROR,  on  certiorari.     The  plaintiffs  below  declared     where  it  aP^ 

7  r  pearg  from  llie 

jrenerallv  for  goods  sold,  &c.  and  on  a  special  contract,  by  evidence  in  a 

°  J  o  '  r  j   caUS!et  t))at  t|ie 

which  the  defendants  engaged  to  take,   at  a  certain  price,  all  contract  on 

ii         •  t-i         •■!  l-i  ,    ,      ,™  -         ,       which  the   ac- 

the  herring  which  might  be  caught  in  the  plaintiff  s  net  for  the  tion  was 
season ;  and  from  the  evidence  it  appeared  that  the  fish  were  wrtirog,  wa  tile 
to  be  delivered  at  the  Fly  or  at  the  dock  at  Calskill;  that  the  |J£ji^J,Fn; 
plaintiffs  caught  a  quantity  of  fish  at  the  Fly,  and  the  defendants  ^lc*  *t;j^rt.^ 
not  being  there  to  receive  them,  they  were  carried  to  the  dock  ppewwk* ;_of 

°  J  the   opposite 

at  Catskill,  and  there  kept  until  they  spoiled;   but  no  notice  party,  he  can- 

,.  not   give  parol 

had  been  given  to  the  defendants  ol  the  fish  being  there.  It  evince  of  its 
further  appeared  from  the  evidence  that  the  contract  was  in  out  having  p're- 
writing,  but  it  was  not  produced :  and  when  evidence  was  nou'cV^pro! 
offered  by  the  defendants  to  show  that  the  contract  was  in  dllcw'heie  th« 
writing,  the  justice  overruled  it;  and  judgment  was  given  for  ft^on"^^^^ 

the  plaintiffs  below.  to  be  delivered 

is  in  I  he  option 
of     the   seller. 

Per  Curiam.     The  judgment  must  be  reversed.      It  appear-  give'  the  vei> 
ing  from  the  examination  of  the  plaintiffs'   witnesses,  that   the  wife™  he  in- 
contract  upon  which  they  relied  was  in  writing,  they  were  £"S.todel,,ref 
bound  to  show  it :  or,  if  in  the  possession  of  the  opposite  party, 
notice  to  produce  it  should  have  been  given,  before  the  parol 
evidence  was  admitted.      It  is  fairly  to  be  inferred  from   the 
return  that  this  objection  was  taken,  though  it  is  not  distinctly 
stated  in  terms. 

But  there  is  another  and  fatal  objection  to  the  recovery  upon 
the  contract  as  proved.  The  fish  were  to  be  delivered  to  the 
defendants,  at  the  Fly,  or  at  the  dock  at  Catskill.  The  place  of 
delivery  being  at  the  election  of  the  plaintiffs,  they  were  bound 
to  give  notice  to  the  defendants  of  such  place,  and  that  the  fish 
were  ready  to  be  delivered  ;  and  there  is  no  pretence  that  this 
was  done.  The  fish  were,  therefore,  lost  through  the  negligence 
of  the  plaintiffs,  and  it  would  be  manifestly  unjust  to  throw  this 
loss  upon  the  defendants. 

Judgment  reversed. 


222  CASES  IN  THE  SUPREME  COURT 

NEW-YORK, 

May,  1815. 

Wvxkoop  against  Burger. 
where  a  right      IX  ERROR  from  the  court  of  common  pleas  for  the  count  v 

of  way   is  x 

gran'.ert,   with-    of   Greene. 
out  any  desig- 
nation of  the       Bvrger,  the  plaintiff  in  the  court  below,  brought  an  action 

place     in     the  .  "  ■.-.»,. 

deed,  it  ho-  on  the  case  against  IVynkoop,  the  defendant  below,  to  recover 
by  usage  tor  a  damages  for  an  alleged  obstruction  of  a  right  of  way,  claimed 
^dbeingso  ^)T  ^trger  over  the  lands  of  U'ynkoop,  in  which  he  recovered  a 
r.0oCtataefterwnrds  verdict  of  thirty  dollars  with  costs.  A  bill  of  exceptions  was 
be  changed  by  ta]{en  })y  tjie  defendant  below,  and  a  writ  of  error  brought 

the  grantor.  •>  O 

But  if  chang-  The  counsel  for  the  parties  agreed  to  make  a  case,  instead  of  a 

fd      and      the  r  °  ' 

grantee  has,     return  to  the  writ  of  error. 

for  a  leoeth  of 

time,  used  the       The  locus  in  quo  is  part  of  a  tract  of  land,    formerly  held 

new  road,   his   .  ,  _  _ 

acquiescence  in  common  by  rhilip  opann,  (whose  portion  Hynkoop  had  pur- 
Jion  wMi  erbe  chased,)  Johannes  Burger,  (to  whose  rights  the  plaintiiT  below 
r' Til"' grantee  succeeded,)  and  Paulus  Smith ;  who,  in  1762,  made  partition  of 
war  musfkee'p  tne  same,  and  executed  mutual  releases.  In  the  release  to  Jo- 
the  road  in  re-  }iaTines  Burger  was  the  following  grant  of  a  right  of  way ; 

"  Together  with  full  and  free  liberty,  to  and  for  the  said  Jo- 
hannes Burger,  his  heirs  and  assigns,  to  land  goods,  store  wood, 
and  to  have  a  canoe  at  a  place  called  the  canoe  place,  part  of  lot 
No.  5,  of  the  present  division,  (which  fell  in  the  allotment  to 
Spawn,  under  whom  U'ynkoop  claimed,)  and  also  full  liberty  of 
passing  and  repassing  at  all  times  into,  through,  and  out  of  the 
said  lot  No.  5,  as  well  to  and  from  the  same  canoe  place  as 
to  lots  No.  4  and  7  of  the  same  division,  (which  fell  to  Johannes 
Burger,)  with  horses,  wagons,  and  other  carriages." 

It  appeared  from  the  case,  that  about  twenty-seven  years  ago, 
♦he  road  to  the  canoe  place  from  Burger's  house,  ran  somewhat 
differently  from  what  it  had  before  done,  and  that  about  three 
yean  ago,  U'ynkoop  made  an  alteration  in  the  road,  at  a  point 
marked  li,  in  the  map  annexed  to  the  case,  by  which  the  dis- 
tance was  a  little  extended. 

When  U'ynkoop  came  into  possession,  about  eighteen  years 
ago,  a  small  part  of  the  road  near  the  canoe'  place,  at  a  point 
marked  C  in  the  map,  was  obstructed  by  trees  Allien  across  it, 
and  another  road  to  the  canoe  place  was  used,  by  consent,  at  a 
place  marked  F,  until  ten  years  ago,  when  the  plaintiff  cleared 
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away  the  fallen  trees  from  the  road  at  C,  and  three  or  four  new-york, 
years  ago  made  a  fence  across  the  road  at  F. 

The  case  was  submitted  to  the  court  without  argument. 

Per  Curiam.  The  judgment  of  the  court  below  must  be 
affirmed.  The  right  of  way  is  established  by  grant ;  and  there 
is,  of  course,  no  necessity  for  presuming  a  grant,  from  the 
long  acquiescence  in  the  use  of  the  way.  The  grant  does  not 
designate  the  precise  place  ;  but  the  length  of  time  the  way 
has  been  used  in  a  particular  place  shows  the  location  by  the 
acts  and  acquiescence  of  the  parties.  It  would  be  extremely 
unjust  to  allow  the  plaintiff  in  error,  to  be  changing  this  road 
whenever  he  pleased.  As  it  is  a  private  way  for  the  accommo- 
dation of  the  defendant  in  error,  it  must  be  kept  in  repair  at 
his  own  expense.  With  respect  to  the  alteration,  at  the  place 
called  the  canoe  place,  it  is  fairly  to  be  intended,  that  it  was  done 
by  the  consent  of  the  defendant  in  error,  as  it  has  been  used 
by  him, .since  it  was  altered,  for  such  length  of  time  as  to  show 
an  acquiescence  in  the  alteration.  But  it  is  not  so  with  respect 
to  the  alteration  made  at  the  corner,  designated  upon  the  map 
produced  to  the  court,  by  the  letter  B  :  and  this  alteration  is 
evidently  injurious  to  the  defendant  in  error,  as  it  increases 
the  distance  of  travelling,  in  a  small  degree.  AVhether  the  dam- 
ages recovered  do  not  exceed  the  injury,  is  a  question  which 
we  cannot  notice  here. 

Judgment  affirmed, 


Betts  against  Badger. 

IN  ERROR  from  the  court  of  common  pleas  of  Chenango  4,,^"*/™" 
county.     Badger  broueht  an  action  in  the  court  below  asrainst  p?rty  at  a  ,ri' 

J  °  D  o  al,  pursuant  t<» 

Belts.     The  plaintiff  declared  on  a  certain  note  or  instrument  a  notice  to  him, 

,  t  711  1_  'r0'n    l'ie    0Pl'"- 

in  writing,  dated  the  28th  of  May,  1808,  by  which  the  defend-  site  party,  is 

•        i  i  ...  ■       -    . .  prima  facie,  t'» 

ant,  for  value  received,  promised  to  pay  to  the  plaintiff,  fifty  be  taken  to  be 
'dollars,  on  or  before  the  1st  of  May,  1810,  in  good  napped  znl  "ay  %e 
hats,  to  be  delivered  to  the  defendant;  which  note  or  instru-  dence  without 
ment  in  writing  was  subject  to  a  condition  thereunder  written,  lZ°lou.  '^ c* 
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NEW-YORK,  to  the  following  effect;  that  if  the  defendant  should  not  pro- 
' '  L,    cure  a  deed  from  M.  Lewis,  of  the  farm  on  which  the  plaintilF 


Bktts        ]jve(]  at  the  time  of  the  execution  of  the  note,  or  instrument  in 

V. 

Badger.  writing;,  on  account  of  objections  of  Lenis,  then,  and  in  that 
case,  the  said  note  or  instrument  in  writing  was  to  be  null  and 
void  ;  but  should  the  said  M.  Lewis  comply,  then  the  said  note 
was  to  remain  valid,  and  the  hats  valued  at  three  dollars  each. 
The  plaintiff  averred  that  the  defendant  did  procure  from  M. 
Lexis,  a  deed  of  the  farm,  &c.;  yet  the  defendant,  though  often 
requested,  &c.  had  not  paid,  &c.  The  declaration  also  contain- 
ed the  usual  money  counts,  and  the  defendant  pleaded  the  gen- 
eral issue,  with  notice  of  special  matter  to  be  given  in  evi- 
dence. At  the  trial,  the  deed  of  Lewis  was  produced  by  the 
defendant,  pursuant  to  a  notice  given  to  him  for  that  purpose, 
by  the  plaintiff;  and  the  counsel  for  the  plaintiff  offered  to 
read  it  in  evidence,  without  any  proof,  by  the  subscribing  wit- 
ness, of  its  execution.  The  plaintiff's  counsel  objected,  insist- 
ing that  it  could  not  be  read  in  evidence,  without  calling  to  the 
subscribing  witness  to  prove  it,  or  making  legal  proof  of  its 
execution.  The  judges  of  the  court  below  were  divided  in 
opinion  upon  the  question;  and  the  deed  was  read  in  evidence, 
without  any  proof  of  its  execution.  The  jury  gave  a  verdict 
for  the  plaintiff,  for  sixty-four  dollars  and  twenty-five  cents. 
The  defendant's  counsel  tendered  a  bill  of  exceptions,  on  which 
a  writ  of  error  was  brought  to  this  court. 

Vandcrpool,    for  the  plaintiff  in   error.     The  deed,  though 

produced  by  the  plaintiff,   under  a  notice  for  that  purpose, 

ought  to  have  been  proved,  as  in  other  cases.     ]t  is  (rue  that 

the  court  of  K.  B.  in  England,  in  the  case  of  the  King  v.  Inhabi- 

~       „      tants  of  Middlcsoi/.*  decided  that  a  deed  produced  by  theoppo- 

*  2  Term.  Hep.   "*'""'  UJ  ■"  l  •' 

41.  site  party,  under  a  notice,  though  no  party  to  it,  was  prima jar.ic 

evidence,  without  any  proof  of  its  execution;  but  that  case 
t  PmWs  Evi-  W*i  afterwards  doubted  by  Lord  KenyonJ  and  finally  overruled 
ntfo'i'"'  by  tne  court>  m  ('on^m  v«  Secretary  and  the  rule  laid  down, 
l  F.E<ut,na.  tjiat  tnc  production  of  a  deed  at  the  trial,  purswant  to  a  notify, 
did  not  dispense  with  the  necessity  of  proving  it  by  one  of  the 
WtJoitna  Rt,-.  subscribing  witnesses,  as  in  ordinary  cases.  In  Fox  v.  7.Y,7.|| 
i77-  this  court  decided,   that  where  there  was  a  subscribng  witness 

to  a  bond,  proof  of  the  confession  of  the  obligor  of  the  execu- 
tion of  the  bond,  was  not  sufficient  without  producing  the  sub- 
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scribing  witness,  or,  in  case  of  his  death,  proving  his  hand  n^w.york, 

May,  1815. 
writing.  V^-v-^X 

Betts 

V. 

H.  BlecTcer,  contra.  This  is  an  exception  to  the  opinion  of  Badger. 
the  court  below;  yet  the  bill  of  exceptions  states  that  the 
judges  were  equally  divided  in  opinion:  so  that  there  was  no 
decision,  which  was,  in  effect,  denying  the  motion  for  the  deed 
to  be  read.  [Thompson,  Ch.  J.  But  as  the  deed  was,  in 
fact,  read  in  evidence,  we  must  presume  that  it  was  read  with 
the  assent  of  the  court.] 

But  admitting  that  it  was  read  with  the  direction  or  assent  of 
the  court  below,  there  can  be  no  doubt  that  it  was  prima  facie 
evidence,  without  further  proof.  It  was  so  decided  in  the  case 
of  the  King  v.  Middlezoij,  and  by  Lord  Mansfield,  in  Passel  v. 
Godsall,  cited  in  that  case.  And  this  rule  was  expressly  recog- 
nised by  Bullrr,  J.,  in  the  case  of  Bowles  v.  Langworthy,*  and  by 
Lord  Kenyon  in  Doxon  v.  Haigh.f  It  is  true  that  Lord  Ellen- 
borough,  in  the  case  of  Gordon  v.  Secretan,  reprobated  and  de-  *5  Term.  Rep. 
nied  this  doctrine,  and  that  is  the  only  case  in  which  the  rule  ^{  Esp  Rep 
has  been  denied.  409* 

There  is  no  danger  in  this  rule ;  and  it  is  far  more  convenient 
than  the  one  requiring  strict  proof,  as  in  ordinary  cases.  The 
deed  so  produced  is  only  prima  facie  evidence  ;  and  may  be 
repelled,  if  the  party  thinks  proper,  by  evidence  of  fraud  or 
forgery.  But  if  a  plaintiff  who  calls  for  a  paper  essential  to 
the  support  of  his  case,  is  bound  to  produce  the  subscribing 
Avitnesses,  when  it  is  produced  at  the  trial,  he  may  be  taken  by 
surprise,  and  non-suited,  from  not  knowing  the  witnesses,  or 
where  they  may  be  found.  (</) 

Spencer,  J.,  delivered  the  opinion  of  the  court.  The  ques- 
tion presented  by  the  bill  of  exceptions  is,  whether  a  deed  in 
the  possession  of  one  of  the  parties,  and  produced  by  him  at  the 
trial,  upon  notice  given,  and  at  the  requisition  of  the  other 
party,  can  be  read  in  evidence  by  the  party  thus  calling  for   its 

(a)  Campbell,  in  a  note  to  Wetherston  v.  Edginglon,  (2  Camp.  N.  P.  Rep.  91.)  thinks 
this  difficulty,  which  seems  to  be  the  principal  objection  to  the  rule  as  established  by  the 
court  of  K.  B.  in  Gordon  v.  Secretan,  might  he  easily  obviated,  by  obtain'mj  a  rule  of 
aourt,  or  a  judge's  order,  to  inspect  the  instrument  before  the  trial. 

Vol.  XII,  F  f 
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FEW- YORK,  production,  wtihout  proof  of  its  execution  ;  there  being  a  sub- 
May.  1815.    r   ..  .         '  r 

scribing  witness  to  the  execution. 

The  bill  does  not  state,  nor  can  it  be  collected,  with  certainty, 
from  the  note  declared  on,  whether  the  deed  was  given  to  Bctts 
or  Badger,  or  some  other  person.  I  think,  however,  it  may  be 
inferred  from  several  circumstances,  that  the  deed  was  given  by 
Lewis  to  the  plantiff  in  error ;  1st.  Because  he  had  possession  of 
it ;  and  2d,  From  the  condition  of  the  note ;  that  if  the  plantiff  in 
error  did  not  produce  a  deed  from  Lewis  for  the  farm,  on  which 
the  defendant  lived,  then  the  note  was  to  be  null  and  void  ;  if  he 
did,  then  he  was  to  pay  the  note.  This  imports  that  he  was  to 
gain  an  advantage  and  to  derive  a  benefit  from  the  deed. 

In  Passcll  v.  Godsall,    (cited   in  2  T.  R.   4-4.)  the  plaintiff 
had  given  the  defendant  notice  to  produce  an  agreement  at  the 
trial.  It  was  produced,  and  the  objection  was  taken  that  it  could 
not  be  read  without  proof.     Lord    Mansfield  overuled  the  ob- 
jection, saying,  the  defendant  produced  it  as  the  original  agree- 
ment, and  therefore  it   need  not  be  proved.     Lord  Mansfield 
expressed  the  same  opinion  in  Thompson  v.  Jones,  (also  cited  in 
2  T.  It.  4'J.)     In  the   case  of  the  King  v.    The  Inhabitants  of 
Middlczojj  (2  T.  R.  44.)     Ashursty  Butter,  and  Grose,  Justices, 
all  agreed  that  an  instrument  produced  by  one  party,  at  the  call 
of  the  other,  must  be  presumed,  prima  facie,  to  be  duly  executed. 
In  Doxonw   Haigh  ct  al.    (1    Esp.   Hep.   409,)    Lord   Kenyon 
expressed  the  same  opinion  ;  and  Pcajcc,  in  his  treatise  on  evi- 
dence, considers  that  to  be  the  rule,  when  the  deed  is  given  to 
the  party  who  produces  it ;  but  when  jt  is  matter  inter  alios  acta, 
and  the  party  called  on  to   produce  it,   is  not  a  party  to  the 
instrument,  he  expresses  doubts  whether  it  be  not  necessary  to 
prove  it.     In  Gordon  and  others  v.    Secret  an,    (8  East,)  Lord 
Ellenborovgh  held  that  it  was  necessary,  when  there  was  a  sub- 
scribing witness,  for  the  party  to  prove  the  execution,  although 
the  instrument  was  produced  by  the  other  party,   and   although 
purporting  to  be  executed  by    him  ;   and   Laurence,  J.,  in   the 
same  case,  said  it  had  been  so  ruled   by  Lord    Kcru/on,  in  the 
rase  of  a  will.     But  in  a  subsequent  case,*  (2  Camp.  Brp.  94.) 
*  Wtthn&n  Heath,  J.,  declared  he    thought  the  old  rule  the  sensible  one, 
that  an  instrument  coming  from  the  opposile  side  was,  primafa- 
eir,  to  be  taken  as  dulv  executed. 


Danforth 
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These  are  believed  to  be  all  the  cases  ori  the  subject.  ^JJ^Jg^' 
X  apprehend  the  practice,  at  nisi  priuS)  with  us,  has  been  id 
conformity  with  what  Mr.  J.  Heath  calls  the  old  rule ;  if 
the  party  producing  an  instrument,  is  one  of  the  parties  to  it,  the  j[""H£"'MBf, 
custody  of  the  paper  affords  high  presumptive  evidence,  that  he 
ho-lds  it  as  a  muniment  5  and,  prima  facie,  it  is  sufficient  proof  of 
the  execution. 

Judgment  affirmed. 


Dastorth  against  the  President,  Directors  and  Company 
of  the  Schoharie  and  Duanesburgh  Turnpike  Road* 

THIS  was  an  action  of  assumpsit.   The  declaration  contained  .  Wnet*  thsi* 

*  is  a   covenant 

three  counts  :  t0  w  money.. 

and    part    haa 

In  the  first  count  the  plantiiT  stated  that  the  defendants,  of  the  been  paid,  as 

n  i    1     ';-t—  »a»-  >    1  1  i"  •  sumpsit  will  lie 

nrst  part,  and  the  plainlm  of  the  other  part,  on  the  2bth  of  May,  on  the  implied 

1810,  entered  into  articles  of  agreement,  under  the  seal  of  the  the  balance." 
said  corporation,  and  under  the  hand  and  seal  of  the  said  plaintiff*  ^"agaitwt"* 
and  then  proceeded  to  set  forth  the  said  articles  of  agreement ;  auToSeS"  °a 
W'hereby  the  plaintiffcovenanted,  on  or  before  the  1st  oiOctober,  promise. 

1811,  to  make  a  turnpike  road,  for  a  certain  distance,  supposed 
to  be  eight  and  a  half  miles ;  or  should  it  exceed,  or  fall  short  of  that 
distance,  the  pay  was  to  be  in  proportion  ;  that  is,  at  the  rate  of  six 
thousand  dollars  for  every  eight  and  a  half  miles,  five  miles  of 
which  road  were  to  be  completed  on  or  before  the  1st  of  Novem- 
ber, then  next  ;  and  it  was  further  covenanted,  that  the  plantiff 
should  so  far  complete  the  remainder  of  the  road  from  the  ter- 
mination of  the  said  five  miles,  that  it  should  be  passable  for1 
deighs,  wagons  Sue*  by  the  1  st  December  then  next ;  in  consi- 
deration whereof,  the  defendant  covenanted  to  pay  the  plaintiiT 
the  sum  of  six  thousand  dollars,  in  the  following  manner  :*♦*■ 
Three  thousand  dollars  ort  or  before  the  1st  of  November  then 
next,  to  be  paid  as  the  work  goes  on  ;  five  thousand  dollars  be- 
fore the  1st  July,  1811,  and  one  thousand  dollars  in  the  stock  of 
the  said  company,  when  the  whole  route  should  be  completed. 
It  was  then  stated,  that  afterwards,  on  the  5th  of  October,  1 8 1 2,  the 
defendant  covenanted  with  the  plaintiff,  that  if  he  would  execute! 
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K{toyfS?5K'   and  deliver  to  tneni  a  bond,  in  the  sum  of  six  hundred  dollar* 
v.^-v-^^  conditioned  to  put  the  road,  mentioned  in  the  above  agreement, 
Danforth     jn  fiUCh  repair  as  tjie  jaw  directs,  at  any   time   after  the  1st  of 
Ti,CRNOHCoir.    ^Pril->  and  before  the  1st  of  August  then  next,  that  they,  the  de- 
fendants, would  pay  him  the  sum,  or  sums,  of  money  mentioned 
in  the  above  articles  of  agreement.     The  plaintiff  then  averred, 
that  on  the  7th  of  October,  in  the  year  aforesaid,  he  did  deliver  the 
defendants  such  a  bond,  and  that  there  then  was,  and  still  is,  due  to 
him,  the  sum  of  four  thousand  dollars,  on  the   said  agreement  ; 
and  that  the  defendants  did  not,  at  the  day  and  year  last  aforesaid, 
pay  him  the  said  sum  of  money  ;  and  being  so   liable,  the   said 
defendants,  afterwards,  to  wit,  on  the  said  7th  day  of  October,  un- 
dertook, and  faithfully  promised  the  said  plaintiff,  to  pay  him  the 
said  last-mentioned  sum  of  money,  when  thereto  requested. 

In  the  second  count,  the  plaintiff,  after  setting  forth  the  arti- 
cles of  agreement,  averred  that  he  proceeded  to  make  the  road  at 
the  time  required  by  the  said  articles,  and  that  the  defendants 
did  not  purchase  the  land  and  ground  mentioned  therein,  in 
such  time  that  he  could  complete  the  road  by  the  time  he  had 
covenanted  ;  and  therefore,  afterwards,  on  the  5th  of  October, 
1812,  the  defendants  covenanted,  that  if  he  would  execute  and 
deliver  to  them  a  bond,  &c.  ;  as  in  the  first  count. 

The  third  count  was  a  general  indebitatus  assumpsit  for 
work  and  labour. 

To  this  declaration  there  was  a  general  demurrer  and  joinder. 

M'Gotvcn,   in  support  of  the  demurrer.     A  corporation   ag- 
gregate cannot  be  charged  on  any  contract,  unless  under  their 
••iBae.Ab  corporate  seal.*     If  this  action  is   founded  on  the  first  agree- 
fi^fomr  Ah.  mcnt  stated  in  the  declaration,  which  is  averred  to   have   beeu 
comm.  m.      under  seal,  then  it  should  have  been  covenant,  not  assumpsit. 
Assumpsit  never  lies  against  a  corporation,  except  in    cases  es- 
pecially provided  in  the  act  or  charter   of  incorporation.     Ah 
agreement  by  a  corporation,  not  under  seal,  will  not  be  enforced 
t  i  6.  Warn.  *n  equity. f     A  corporation  may  do  an  act  of  record,  and   are 
j  l  Sa[k  l9Z  estopped  to  say  that  it  is  not  their  deed,J  out  it  can  do  no  act  in 
pais,  unless  under  their  corporate  seal. 

S.  Foot,  contra.  The  position  of  Blackstotw,  and  which  is 
laid  down  in  Bac.  Ab.  where  the  same  authority  is  cited,  is  not 
supported  by  the  cases.    Whatever  may  have   been  the  rule 
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anciently,  on  this  subject,  it  has  been  relaxed  in  modern  times.  Mj5a£  i'S?*' 
In  the  case  of  Maxwell  v.  Dulwick  College,  decided  14th  July,  <w^v~«^y 
1 783,*  it  is  said,  that  an  agreement  of  a  major  part  of  a  corpora-     Dan™»™ 
tion,  entered  in  their  books,  though  not  under  their  corporate    -f  c"nHComp 
seal,  will  be  decreed  in  equity.     In  the   case   of  the  Attorney  *iFtmbi.Equ. 

2P6.  note 

General  v.  Davy,f  decided  in    1741,  Lord    Hardnicke   says,   it    'i'zjtk.2\2. 

is  not  necessary  that  every  corporate  act  should   be  under  the 

seal  of  the  corporation,  as  to  choose  a  chaplain,  or  to   present 

to  a  living.  J      It  has  been  admitted,  that  a  corporation  may  ap-     t  Aiiomey 

point  a  servant  or  bailiff,  without  deed.S  i  ?<»»,  4ia. 

rr  j  •    i  •  •  ,,  •  .  ,         .    i         § '  **. >92- 

Kya,  in  his  treatise  on  the   law   of  corporations,   though  he  3  Lev.    107  e 

lays  down  the  general  rule,  that  a  corporation  aggregate  cannot  287. 288.  3  p. 
dispose  of  their  real  estate,  or  appoint  a  person  to  do  an  act  in     ms-419- 
which  their  real  property  is  concerned,  yet  they  may  do  other 
acts  to  bind  them,  without  seal.     A  seal  is  only  evidence  of  as- 
sent to  an  act,  and  that  assent  is  as  well  shown  by  a  resolution 
or  entry  made  in  the  minutes  of  the  corporation. 

Chitty^  says,  assumpsit  does  not  lie  against  a  corporation,  T  Chilly  pi 
which  cannot  contract  by  parol,  unless  in  the  case  of  contracts 
sanctioned  by  statute  ;  and  he  cites  6  Vin.  Ab.  31 7.  pi.  49.  and 
5  East's  Rep.  239. ;  but  Finer  only  says  case  will  not  lie  on  an 
express  promise.  The  case  in  East  was  of  a  promise  relative  to 
the  tolls  of  the  corporation.  In  the  case  of  the  King  v.  the  Bank 
of  England\\  it  was  held  that  a  special  action  in  the  case  will  lie     \\Dms-  ^2j. 

526. 

against  a  corporation,  to  compel  a  transfer  of  stock.     It  is  true 

that  in  Brcckbill  v.  Turnpike  Company,**  in  the  supreme  court  of     **  3  Dallas 

Pennsylvania,  it  was  decided,  that  indebitatus  assumpsit  would  not 

lie  against  a  corporation  on  an  implied  promise.     In  the  case  of 

the  M.  Ins.  Co.  of  Alex,  v.  Young,ff  the  point  was  argued,  and  the     *f  1  Crunch 

authorities  cited,  in  the   supreme   court  of  the  tf.  S.  but   no 

decision  was  made  on  the  question.     In  Gray  v.  The  Portland 

Bank,±%  it  was  held,  that  a  special  action  on  the  case  lies  against     tt  3  Mass. 

.  ,  ,        ,     /.  ,.     .  .  Rep.3M. 

an  incorporated  bank,  for  refusing  to  permit  an  original  stock- 
holder to  subscribe  and  hold  the    new  stock   created  by  the 
corporation.     In  Stafford  v.  the  Corporation   of  Albany  M   this     \\sJohn<. 
court  held  that  assumpsit  would  lie  against   a   corporation,  on  j'fhu'u^'  '* 
the  implied  promise  to  pay  the  amount  of  damages  assessed  by  a  54u 
jury,  for  the  land  of  the  plaintiff  taken  by  the  corporation. 
That  there  was  a  covenant  in  this  case,  can  be  no  objection 
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new-york,  to  the  action  of  assumpsit,  to  pay  the  balance  due  on  theaeree* 

May,  1815.  _  r  r  J  ° 

v^^v^^    meat.* 
Danfoutu        jt  has  been  decided  in  the  supreme  court  of  the  U.  S.  that 
SciroHAPip.     assumpsit  will  lie  against  a  corporation,  on  an  implied  promise, 
*  2  En*.  483.  or  a  promise  not  under  seal.f 

Mora  via  v. 
Levy  ifo  not'.. 

hmSTiofm-       Thompson,  Ch.  J.,  delivered  the  opinion  of  the  court.     This 
ttrsm.  (SeeE  case  comes  before  the  court  on  a  areneral  demurrer  to  the  decla- 

vening  Oa-  o 

zptte,  Boston     ration.     The  action  is  assumpsit,  and  the  two  iirst  counts  in  the 

March  18,  .    ,      ^       '  . 

i«i.v)  declaration  set  forth  articles  of  agreement  entered  into  between 

the  parties,  under  seal,  relative  to  the  making  of  a  road.  All  ne- 
cessary averments  of  performance,  on  the  part  of  the  plaintiff, 
and  breaches  on  the  part  of  the  defendants,  arc  duly  made,  and 
set  forth,  and  a  balance  of  4000  dollars,  is  alleged  to  be  due  the 
plaintiff;  and  thereupon  a  special  promise  is  alleged,  on  the 
part  of  the  defendants,  to  pay  such  balance.  The  third  count 
is  for  work,  labour,  and  services,  &c. ;  and  alleges  a  promise  to 
pay,  &c. 

No  objection  was  made,  on  the  argument,  to  the  form  of  the 
action,  or  that  it  should  have  been  covenant,  founded  upon  the 
articles  entered  into  between  the  parties.  The  action  is  founded 
upon  the  promise  to  pay  the  balance,  and  the  covenant  is  only 
set  out  as  inducement.  (2  Term.  Rep.  483,  note.)  The  objec- 
tion taken  to  the  declaration  goes  on  the  broad  ground, 
that  an  action  of  assumpsit,  will  not  lie  again? t  a  corporation; 
for  they  cannot  make  a  valid  and  binding  contract,  except 
under  their  corporate  seal.  The  proposition,  in  this  lati- 
tude, is  certainly  not  tenable.  Although  it  may  be  laid  down  by 
elementary  writers,  as  a  general  rule,  that  corporations  can  do 
no  act  without  a  seal,  and  such  would  seem  to  be  the  doctrine  of 
some  old  adjudged  cases  ;  yet  the  law  of  the  present  day  seems 
to  be  otherwise  well  settled.  Corporations,  in  many  cases, 
have  been  considered  bound  by  their  acts  and  agreements,  not 
under  seal.  In  Rex  v.  Bigg,  (3  Peer.  Wins.  419.)  it  was  held 
that  a  corporation  might,  without  seal,  duly  authorize  an  agent  to 
sign  notes.  And  in  Rex  v.  The  Bank  of  England.  (Doug.  424.) 
the  court  refused  to  grant  a  mandamus  to  the  bunk,  to  transfer 
stock,  because  there  was  a  remedy  by  an  action  on  the  case,  if 
they  refuse,  and  a  special  action  of  assumpsit  was  afterwards 
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brought  against  the  bank.     The  principle  of  this  case  has  been  kew-vork, 
recognised  in  this  court. (a)  \^^^^^y 

An  attempt  has,  in  some  cases,  been  made,  to  distinguish  be-     D-*™*™ 
fwcen  express  and  implied  promises,  as  to  the  liability  of  a  cor-     ?^H0"*RK'* 
poration.     (3  Mas.  Rep.  3G4.  3  Dal.  496.)     But  in  a  late  case      Company, 
of  the  Bank  of  Columbia  v,  PatersorSs  administrators,(b)  dc- 
cided  in  the  Supreme  Court  of  the  United  States,  all  such  dis- 
tinctions are  disregarded,  and  the  court  seem  to  go  the  full 
length,  of  giving  the  same  remedies,  against  bodies  corporate,  in 
matters  of  contracts,  as  against  individuals.     The  old  cases  arc 
there  reviewed,  showing  that  the  law  has  been  progressively  al- 
tering, with  respect  to  the  validity  of  acts  done  by  corporations, 
not  under  their  seal.     The  court  observe,  upon  the    English 
authorities  referred  to,  that  as  soon  as  it  was  settled,  that  a  re- 
gular appointed  agent  of  a  corporation,  could  contract,  in  its. 
name,  without  a  seal,  it  was  impossible  to  maintain  any  longer, 
that  a  corporation  was  not  liable  upon  promises  ;  otherwise,  there 
would  be  no  remedy  against  the  corporation ;  and  the  court  con- 
cluded, by  saying,  that  it  is  a  sound  rule  of  law,  that  whenever  a 
corporation  is  acting  within  the  scope  of  the  legitimate  purposes 
of  the  corporation,  all  parol  contracts  made  by  its  authorized 
agent,  are  express  promises  of  the  corporation,  and  all  duties  im- 
posed upon  them  by  law,  and  all  benefits  conferred,  at  their  re- 
quest, raise  implied  promises,  for  the  enforcement  of  which,  an  ac- 
tion will  lie.     It  is  unnecessary,  upon  the  present  demurrer,  to  go 
the  full  length  of  this  case,  or  to  decide  any  thing  more  than 
that  a  corporation  may  make  a  valid  contract,  not  under  its  seal. 
'Whether  the  promise  in  this  case  was  made  by  the  board  of  direc- 
tors, and  entered  upon  their  minutes,  or  by  a  committee,  or  other 
agent  duly  authorized  for  that  purpose,  or  in  any  other  manner 
that  would  be  binding,  are  questions  which  must  arise  and  be  de- 
termined upon  the  proof  offered  at  the  trial,  and  cannot  properly 
come  under  consideration  upon  the  present  demurrer.     We  are 
accordingly  of  opinion,  that  the  plaintiff  is  entitled  to  judg- 
ment. 

Judgment  for  the  plaintiff.(c) 

(a)  See  Shipley  and  others  r.  Mechanics'1  Bank,  (10  Johns  Rep.  484  ) 
(6)  This  cafe  was  cited  and  read  to  the  court,  from  a  Gazette,  dated  March  18,  1815. 
(c)  Id  Hayden  v.  The  Middlesex  Turnpike,  (10  TyngS  Mass.  Rep.  397.)  the  Supreme 
Court  of  MassachustUs,  decided  that  assumpsit  would  lie  against  a  corporation,  where  there 
is  an  express  stipulatiou  by  an  agent  of  the  corporation,  or  a  duty  anting  from  same 
act  or  request  of  sueli  agent,  within  their  authority. 
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Roberts 
v. 

T  I.  K.N  EH. 


Roberts  against  Turner. 


rfcifveT"  alid  THIS  was  an  action  on  the  case,  against  the  defendant,  as  a 
forwards         common  carrier,  and  was  tried  at  the  Albawi  circuit,  in  April, 

good?,    taking    «,,--.  ^  >  r       ' 

upon     himself  1814,  before  3lr.  Justice  Spencer. 

penses  of  trans.  The  defendant  resided  at  Utica,  and  pursned  the  business  of 
SJI?c1itl0he  n.  forwarding  merchandise  and  produce  from  Utica  to  Schenectady, 
pt'tmtion  f,°om  and  Albany.  The  ordinary  course  of  this  business  is,  for  the 
iht  gon<k*rbul  f°r,mr(ler  to  receive  the  merchandise  or  produce  at  his  store, 
roIJcerrHn  the  an<*  sen(^  lt  **y  tne  Doatnien>  M'h°  transport  goods  on  the  Mohawk 
vessels  by  River,  or  by  wagons  to  Schenectady  or  Albany,  for  which  he 
forwarded,  or  is  paid  at  a  certain  rate  per  barrel,  &c. ;  and  his  compensation 

interest  in  the  ..,,.„»  ,  ,  .....,..« 

freight,  is  not  consists  in  the  difference  between  tne  sum  which  he  is  obliged 
rier.  to  pay  for  transportation,  and  that  which  he  receives  from  the 

owner  of  the  goods. 

The  defendant  received  from  the  plaintiff,  who  resided  in 
Cazenovia,  in  Madison  county,  by  Aldrich,  his  agent,  twelve 
barrels  of  pot  ashes,  to  be  forwarded  to  Albany  to  Trotter ; 
the  ashes  were  put  on  board  a  boat,  to  be  carried  down  the 
Mohawk  to  Schenectady,  and  whilst  proceeding  down  the  river, 
the  boat  ran  against  a  bridge  and  sunk,  and  the  ashes  were 
thereby  lost. 

The  defendant's  price  for  forwarding  goods  to  Schenectady, 
was  twelve  shillings  per  barrel,  and  the  price  which  he  had 
agreed  to  pay  for  transporting  the  goods  in  question  to  that 
place  was  eleven  shillings;  the  defendant  had  no  interest  in  the 
freight  of  the  goods,  and  was  not  concerned  as  an  owner  in  the 
boats  employed  in  the  carriage  of  merchandise." 

The  judge  being  of  opinion  that  the  testimony  did  not  make 
out  the  defendant  to  be  a  common  carrier,  non-suited  the  plain- 
tiff; and  a  motion  was  made  to  set  aside  the  non-suit. 

IV.  Williams  for  the  plaintiff, 

Henry,  contra. 

Spencer,  J.  On  the  fullest  reflection,  1  perceive  no 
grounds  for  changing  the  opinion  expressed  at  the  circuit. 
The  defendant  is  In  no  sense  a  common  carrier,  nthcr  from 
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the  nature  of  his  business,  or  any  community  of  interest  with  ivewyork, 
the  carrier.  Aldrich,  who,  a6  the  agent  of  the  plaintiff,  de- 
livered the  ashes  in  question  to  the  defendant,  states  the  defend- 
ant to  be  a  forwarder  of  merchandise  and  produce  from  Utica 
to  Schenectady  and  Albany ;  and  that  he  delivered  the  ashes,  with 
instructions  from  the  plaintiff  to  send  them  to  Col.  Trotter. 

The  case  of  a  carrier  stands  upon  peculiar  grounds.  He  is 
held  responsible  as  an  insurer  of  the  goods,  to  prevent  combi- 
nations, chicanery,  and  fraud.  To  extend  this  rigorous  law  to 
persons  standing  in  the  defendant's  situation,  it  seems  to  me, 
would  be  unjust  and  unreasonable.  The  plaintiff  knew,  or 
might  have  known,  (for  his  agent  knew,)  that  the  defendant 
had  no  interest  in  the  freight  of  the  goods,  owned  no  part  of 
the  boats  employed  in  the  carriage  of  goods,  and  that  his  only 
business  in  relation  to  the  carriage  of  goods  consisted  in  for- 
warding them.  That  a  person,  thus  circumstanced,  should  be 
deemed  an  insurer  of  goods  forwarded  by  him,  an  insurer  too 
'without  reward,  would,  in  my  judgment,  be  not  only  without, 
a  precedent,  but  against  all  legal  principles.  Lord  Kenyon,  in 
treating  of  the  liability  of  a  carrier,  (5  T.  R.  394.)  makes  this 
the  criterion  to  determine  his  character ;  whether,  at  the  time 
when  the  accident  happened,  the  goods  were  in  the  custody 
of  the  defendants  as  common  carriers.  In  Gar  side  v.  The 
Proprietors  of  the  Trent  and  Mersey  Navigation,  (4  T.  R. 
581.)  the  defendants,  who  were  common  carriers,  undertook 
to  carry  goods  from  Stoneport  to  Manchester,  and  from  thence 
to  be  forwarded  to  Stockport.  The  goods  arrived  at  Manches- 
ter, and  were  put  into  the  defendant's  warehouse,  and  burnt  up 
before  an  opportunity  arrived  to  forward  them.  Lord  Kenyon 
held  the  defendants'  character  of  carriers  ceased  when  the 
goods  were  put  into  the  warehouse.  This  case  is  an  authority 
for  saving,  that  the  responsibilities  of  a  common  carrier  and 
forwarder  of  goods  rest  on  very  different  principles. 

In  the  present  case  the  defendant  performed  his  whole  un- 
dertaking ;  he  gave  the  ashes  in  charge  to  an  experienced  and 
faithful  boatman. 

It  has  been  urged  that  the  defendant  derived  a  benefit  from 
the  carriage  of  the  goods,  in  receiving  cash  from  the  owners  of 
produce,  and  paying  the  boatmen  in  goods,  and  also  in  charg- 
ing more  than  he  actually  paid.  The  latter  suggestion  is  doubt- 
ed in  point  of  fact ;  but  admitting  the  facts  to  be  so,  these 

Vol.  xn.  G  g 
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new. york   are   advantages   derived  from  the   defendant's  situation,  as  a 

Mar    1815  *" 

Avarehouse  keeper  and  forwarder  of  goods,  and  by  no  means 
implicate  him  as  a  carrier ;  for  surely  the  defendant  is  entitled 
to  some  remuneration  for  the  trouble  in  storing  and  forwarding 
goods.  In  any  and  every  point  of  view,  there  is  not  the  least 
pretext  for  charging  the  defendant  with  this  loss  as  a  common 
carrier. 

Per  Curiam. 

Motion  denied. 


M'Connell  against  Hamfton. 

in  an  action  THIS  was  an  action  of  assault  and  false  imprisonment,  &c. 
and  fafce  to-  tried  before  the  Chief  Justice,  at  the  Albany  circuit,  in  October, 
aSTa"mii;-  1S14.  It  appeared  from  the  evidence  given  at  the  trial,  that  in 
lV/roT™et  the  month  of  August,  1813,  the  defendant  was  commander  of 
tiff  'a*  nvate  tne  army  °^  tne  United  States,  at  Burlington,  when  the  plaintiff, 
citizen,  on  a  a  private  citizen,  was  arrested   and  tried  by  a  court  martial. 

charge  of  trea-  r  ,  .     "'     .  J 

ton,  confining  The  plaintiii  came  to  the  defendant  to  make  some  comnumica- 
day3,  and  try-  tion  relative  to  the  enemy ;  and  the  defendant  said  the  communi- 
a  court  mar-7  cation  was  false,  and  ordered  the  plaintiff  to  be  taken  to  the 
found  "a  ver-  guard  house,  and  said  he  would  have  him  tried.  The  plaintiii" 
plaintiff  for  was  confined  from  Tuesday  until  Sunday  ;  and  lay  on  the  floor  of 
cooo  dollar*,    the  p-uard  house,  without  any  bed,  bu1  was  allowed  to  procure  his 

uamncps;   and  . 

a  new  niai  was  own  provisions,  and  the  rations  of  a  soldier,  and  was  permitted 

granted  on  the  l  ,  •        ,  r    .  ,-  ,  , 

piound  of  the  to  speak  to  others,  in  the  presence  ot  the  omcer,  but  not  to  leave 
ofUieddiaage3,  the  guard  house.  The  witness  stated  that  the  plaintiff  was  "a 
back  and  forth  trader,  and  of  a  respectable  character."  The 
defendant  declared  to  the  witness,  that  he  should  have  been  jus- 
tified to  have  hanged  the  plaintiff  immediately  at  the  halberts., 
but  would  have  him  tried  by  a  court  martial;  that  the  defendant 
afterwards  declared,  thai  the  plaintiff  was  not  in  a  worse  situation 
than  he  ought  to  be,  that  he  could  convict  him,  and  that  he  should 
be  cpnvicted,  if  possible,  and  hanged-,  for  he  was  guilty  of  trea- 
son, and  had  been  in  company  with  two  British  officers,  and  had 
given  information  to  the  enemy. 
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The  witness  stated,  that  two  British  officers  had  come  into  the  New-york, 

May   !815. 

house  where  he  and  the  plaintiff  were,  at  Alsburgh,  about  a  mile  v«^v~^. 
from  the  Canada  line,  at  the  time  the  British  army  were  coming     M*C<w*el'c 
to  Plattsbnrgh.     Another  witness  stated  that  he  believed  that     Hampton, 
the  communication  made  by  the  plaintiff  to  the  defendant  was 
true  ;  that  at  the  time  of  the  court  martial,  the  defendant  appear- 
ed much  prejudiced  against  the  plaintiff,  and  it  was  understood 
that  there  had  been  some  personal  difference  between  them. 

It  was  stated  by  a  witness,  that  the  defendant  was  a  man  of 
liberal  education,  and  that  his  yearly  income  wTas  above  sixty 
thousand  dollars. 

The  jury  found  a  verdict  for  the  plaintiff  for  nine  thousund 
dollars  damages. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trial, 
on  the  ground  of  excessive  damages. 

Van  Vechtcn  for  the  defendant. 

Henry,  contra.  He  cited  9  Johns.  Rep.  45.  10  Johns.  Rcpt 
443.     1  Lev.  97.     2  Mod.  150.     4  Term.  Rep.  651. 

Thompson,  Ch.  J.  That  courts  have  a  legal  right  to  grant 
new  trials,  for  excessive  damages  in  actions  for  torts  is  no 
where  denied  ;  but,  on  the  contrary,  has  been  universally  ad- 
mitted, whenever  the  question  has  been  agitated.  That  this 
power,  however,  ought  to  be  exercised  cautiously,  and  with  sound 
legal  discretion,  for  the  purpose  of  promoting  the  ends  of  justice^ 
cannot  be  questioned.  The  difficulty  is,  in  applying  those  rules 
to  given  cases.  The  great  and  leading  object  in  actions  of  this 
description,  as  well  as  in  all  other  private  suits,  is  to  recover 
compensation  for  an  injury  sustained.  But  in  personal  torts  it 
is  difficult,  and,  indeed,  impossible,  precisely  to  estimate  the 
measure  of  damages,  which  would  repair  the  injury.  This 
must  be,  to  a  certain  extent,  matter  of  sentiment  and  feelino- 
under  the  guidance  of  sound  judgment,  duly  weighing  all  the  cir- 
cumstances of  the  case.  Hence,  we  can  find  but  very  little 
satisfaction  in  the  examination  of  the  reported  cases  on  this  sub- 
ject. It  is  a  question  not  susceptible  of  any  fixed  and  definite 
rule.  But  the  power  of  the  court  to  grant  new  trials,  in  such 
cases,  necessarily  includes  the  right,  and  imposes  on  them  the 
duty  of  judging,  in  some  measure,  between  the  injury  proved 
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MEvv-york,  and  the  damages  given.  According  to  the  language,  however, 
J^J^,  of  adjudged  cases,  to  justify  the  court  in  setting  aside  a  verdict, 
the  damages  ought  to  appear  outrageous,  or  manifestly  to  exceed 
the  injury  and  such  that  all  mankind  would,  at  once,  pronounce 
unreasonable,  and  so  as  to  induce  the  court  to  believe,  that  the 
jury  must  have  acted  from  prejudice  or  partiality,  or  were  in- 
fluenced by  some  improper  considerations.  It  is  not  necessary 
that  the  court  should  believe  that  the  jury  acted  corruptly. 
Their  feelings  might  be  so  excited,  or  their  passions  so  inflamed, 
as  to  mislead  their  judgments,  and  induce  them  to  give  a  verdict, 
which  their  own  sober  reflection  would  not  approve.  The  cir- 
cumstances of  this  case,  when  viewed,  on  one  side  only,  are  very 
much  calculated  to  excite  feelings  of  indignation  in  a  jury.  If 
the  defendant  was  wantonly  exercising  his  military  power,  for 
the  purpose  of  gratifying  any  private  resentment,  it  was  an  ag- 
gravated case.  And  there  is  good  reason  to  believe,  from  the 
amount  of  damages,  that  some  such  considerations  must  have 
operated  upon  the  feelings  of  the  jury,  without  duly  weighing  the 
circumstances,  which  went  to  show,  and  afforded  good  ground  to 
believe,  that  the  defendant  acted  under  an  honest,  though  mis- 
taken opinion,  that  he  had  a  right  to  try  the  plaintiff  on  a  charge 
of  treason. 

If  this  is  the  fair  conclusion,  to  be  drawn  from  the  testimony, 
it  must  strike  every  one,  at  first  blush,  that  the  damages  given  by 
the  verdict  are  unreasonable,  and,  indeed,  outrageous.  It  is 
not,  therefore,  a  case  of  the  mere  assessment  of  damages,  upon 
an  undisputed  state  of  facts  ;  but  where  different  men  might  very 
honestly  draw  different  inferences,  as  to  the  motives  which  in- 
fluenced the  conduct  of  the  defendant.  To  refuse  a  new  trial  in 
this  case,  would,  in  effect,  be  saying,  that  a  new  trial  ought 
never  to  be  granted  in  actions  of  this  description.  Although  the 
defendant  is  a  man  of  very  large  fortune,  the  plaintiff's  injury  is 
not  thereby  enhanced.  And,  under  all  circumstances,  I  am  in- 
clined to  think  it  will  be  a  discreet  exercise  of  the  power  of 
granting  new  trials  to  send  this^causc  back  for  the  consideration 
of  another  jury. 

Spencer,. T.  The  rule  for  granting  or  refusing  new  trial?,  in 
actions  for  a  personal  injury,  is  well  settled.  To  justify  th$- 
granting  a  new  trial,  the  damages  must  be  flagrantly  outrageous 
and  extravagant,  evincing  intemperance,  passion,  partiality,  or 
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corruption,  on  the  part  of  the  jury.     That  the  court  have  the  n^w-york, 

*  »      ■    »  ,  May,  1815. 

power  to  grant  new  trials,  in  actions  for  personal  torts  where 
excessive  damages  have  been  given,  and  that  this  power  has 
been  frequently  exerted,  cannot  be  denied.  It  was  done  in 
Wood  v.  Gunston,  (Styles  462.)  in  Ash  v.  Ash  (Comb.  357.)  in 
Chambers  v.  Robinson  (1  Str.  692.)  in  Clerk  v.  Udall,  {Salk,  649.) 
and  in  Jones  v-  Spurron,  (5  T.  R.  257.)  In  the  last  case,  a  ver- 
dict had  been  obtained,  in  an  action  for  an  assault  and  battery, 
for  40  pounds,  and  a  new  trial  was  granted  for  excessiveness  of 
damages. 

In  applying  the  general  principle,  every  case  must  be  tested 
by  its  own  peculiar  circumstances,  and  when  the  court  cannot 
but  perceive  that  the  damages  given  are  enormously  dispro- 
portioned  to  the  case  proved,  the  only  power  claimed  by  the 
court  is,  to  submit  the  case  to  the  revision  of  another  jury. 
This^principle  was  very  ably  illustrated  in  Duberley  v.  Gunning 
(4  T  R.  657.)  and  it  will  be  seen  by  a  reference  to  the  case  of 
Jones  v.  Spurron,  that  Lord  KcnyorHs  strong  remark,  that  he  had 
not  courage  enough  to  make  the  precedent  of  granting  a  new 
trial  for  excessiveness  of  damages,  was  confined  to  the  case  of 
crinu  con.  which  said  he,  in  Jones  and  Spurron,  was  a  case  sui 
generis  ;  and  in  the  latter  case,  he  had  the  courage  to  concur 
in  granting  anew  trial  for  excessiveness  of  damages  when  they 
were  only  40  pounds. 

The  facts  in  this  case  are  few.  The  defendant  in  August, 
1813,  commanded  the  army  of  the  United  States  at  Burlington, 
and  caused  the  plaintiff  to  be  confined  from  Tuesday  until  the 
Sunday  following.  The  plaintiff  was  brought  to  trial  before  a 
court  martial  instituted  by  the  defendant,  on  the  charge  of  trea- 
son, having  been  in  company  with  two  British  officers,  and  with 
having  given  information  to  the  enemy,  and  was  acquitted. 
The  evidence  exhibits  the  defendant  as  having  made  violent 
declarations  of  what  he  could  do  to  the  plaintiff.  It  appears 
that  the  defendant  was  a  witness  before  the  court  martial,  and 
stated  that  the  plaintiff  made  communications  to  him  relative  to 
the  enemy,  which  were  false.  The  witness,  who  proved  the 
proceedings  before  the  court  martial,  declares  that  he  believed 
the  communication  made  by  the  plaintiff  to  the  defendant  was 
true.  On  the  other  hand,  it  appears  that  the  defendant  had 
strong  grounds  for  believing  the  plaintiff  to  be  a  suspicious 
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NEW- york,  character.    It  is  stated  by  one  of  the  witnesses,  that  the  plaintiff 

^JZ^s^s  was  at  Alsburgh,  about  one  mile  on  their  side  of  the  Canada 

M'Cosnell    line,  at  the  time  the  British  were  coming  to  Plattsburgh,  and  that 

Hampton      two  British  officers  had  come  into  the  house  where  the  plaintiff 

was,  and  that  the  plaintiff  was  a  trader  back  and  forth,  and  had 

been  such  for  some  time. 

Upon  these  general  facts,  the  jury  have  given  9000  dollars  dam- 
ages, and  although  it  be  true  that  the  defendant  possesses  a  large 
fortune,  I  cannot  but  believe,  that  the  verdict  proceeded  from  in- 
temperance and  passion,  and  that  the  damages  are  enormously 
disproportioned  to  the  case  proved. 

The  defendant,  as  commander  in  chief  of  a  division  of  the 
army,  being  near  the  enemy's  territory,  and  at  no  great  distance 
from  their  forces,  was  bound,  by  every  consideration  of  duty,  as 
a  soldier,  and  of  patriotism,  as  a  citizen,  to  avoid  surprize  and  to 
guard  himself  against  machinatious  of  every  kind.  There  is 
strong  ground  to  believe  that  the  defendant  acted  under  the  im- 
pression that  the  plaintiff  was  a  suspicious  character,  if  not  in  the 
interest  of  the  enemy  ;  he  had  been  in  company  with  British 
officers  on  our  side  of  the  line,  and  he  was  a  smuggler,  for  this 
trading  back  and  forth,  imports  nothing  else.  Under  these  cir- 
cumstances, the  defendant  might  very  naturally  believe,  that  a 
person  who  would  hold  even  commercial  intercourse  with  the 
enemy,  contrary  to  the  laws  of  the  land,  and  his  duty  as  a  citi- 
zen, would  feel  little  scruple  in  giving  him  false  information  ; 
and  if  his  interest  could  be  promoted,  giving  the  enemy  true  and 
important  information,  which  might  betray  the  army  under  ihe 
defendant's  command  into  their  hands. 

It  seems  to  me  that  the  jury  have  wholly  overlooked  the 
critical  and  delicate  situation  of  the  defendant,  as  a  command,  r 
of  an  army  upon  the  frontiers,  as  also  the  very  suspicious  light 
in  which  he  must  have  viewed  the  plaintiff.  The  declarations 
made  by  the  defendant,  that  he  would  have  been  justified  in  im- 
mediately hanging  the  plaintiff  at  the  halberts,  were  immediate- 
ly qualified  by  the  declaration  that  he  would  have  him  tried 
before  a  court  martial,  and  it  does  not  appear  that  he  then  knew 
he  was  a  citizen. 

Although  the  defendant's  conduct  is  not  to  be  justified,  there 
arc  circumstances  of  extenuation,  of  which  the  jury   have   cn- 
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tirely  lost  sight.  I  am  strongly  persuaded,  that  there  never  was  a  ne:w  fork, 
case  which  more  emphatically  required  the  interposition  of  the  v^^^-v^*^ 
court,  to  set  aside  a  verdict  strongly  marked  with  intemperance  M'Conneli. 
and  passion,  for  the  purpose  of  a  revision  by  another  jury.  Hamptom. 

Van  Ness,  J.,  dissented. 

New  trial  granted. 


Dexter  against  Tab^r. 

THIS  was  an  action  of  slander,  and  was  tried  at  the  Herkimer     Id  an  aclj.on 
Circuit',  the  30th  of  May,  1814,  before  Mr.  Justice    Fan  Ness.  o( Slander,  the 

'  J  words  charged 

The  words  charged  were,  "you  (the  plaintiff)  are  a  thief  ,-  you  were  "you  are 

fthe  plaintiff)  are  a  damned  'thief.  are  a  damne<J 

.  ,,..,,  ,  t!lief"      Tlie 

The  words  proved  at  the  trial  to  have  been    spoken   by  the  words  as  prov- 

defendant  were  :  "  You  (the  plaintiff)   are   a  thief,   you   stole  a  relief,  you 

hoop  poles  and  saw  logs  from  off  Dclanceifs  an  I  Judge  Myers'  **°\*s  a0n°dp  saw 

1       j  5?  logs    from    off 

Jal,u*  Delancey's  ana 

The  witnesses  said,  that  they  supposed  the  words  spoken,',  al-  j^ff,  Myers> 
luded  to  the  cutting  of  standing  timber,  but  they  did  not  know  .  Tlle  Ju^e' 

°  :'■'.•.-  before      whom 

the  defendant's  meaning.  the  cause  was 

,  ,  "  ~  ,  tried,  left  it   to 

The  judge  told  the  jury,  that  it  was   for  them   to   decide,  the  .jury  to  de- 

,       i         ,i  i  i  i   ,  i  /.   i     /»,  cide,whetherby 

whether  the  woras,  as  proved,  amounted  to  a  charge  of  theft,  or  the  words  prov- 
of  trespass  merely  ;  that  if,  by  the  words,  the  defendant  meant  to  dVnt*  meant  T© 
charge  the  plaintiff  with  secretly  taking  timber  already  cut  into  pta^tiff^with 
hoop  poles  and  saw  logs,  it  was  a  charge  of  theft  ;  but  if  they  ^ki^  u™^ 
meant  only  that  the  plaintiff  had  secretly  cut  and  carried  away  a}reati7    ,  ™* 

^  *  J  J    down,  in  winch 

timber  from  off  the  land,  in  order  to  make  hoop  poles,  &c.  it  a-  case  il  would 

,  -  -        ,  be  a  charge  of 

mounted  to  a  charge  of  trespass  only  ;  and,   in   that   case,   the  felony,  or 
words  were  not  actionable;  and  that  this  was  his  impression  as  ZerlmLntol 
to  the  meaning  of  the  words.     The  jury  found  a  verdict  for  the  $a"niiffgwUh 

fW^nrianf  cutting     down 

oeienaant.  and   cari.vil)g 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  „*  vy  t|j™ber  to 

trial.  poles  ;  in  which 

ca?u    it     could 

amount  only  to 

■7-T--r»F7y,,.,v»  a  trespass,  and 

H.  Blecckcr,  for  the  plaintiff.     He  cited  Cro.  Jac.  166.  Yelv.   lhe  ™rds 

*  m     ti     tj  nrn  would  not  then 

152.   Ld.  liaym.  959.  be  actionable, 

and     the  jury 
having  found  a  verdict  for  the  defendant,  the  court  refused  to  set  it  aside- 
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May,  1815. 

Dexter  per  Curiam.     The  motion  for  a  new  trial  must  be  denied. 

V. 

Tabir.  The  slanderous  words  charged  in  the  declaration  are,  that  the 
defendant  said  to  the  plaintiff,  "  You  are  a  thief."  The  witness 
who  proved  the  speaking  of  these  words,  went  on  to  explain  in 
Avhat  connexion,  and  in  reference  to  what  subject  the  words 
were  spoken,  to  wit,  "  You  are  a  thief,  you  have  stolen  hoop 
poles  and  saw  logs  from  off  Delancey's  and  Judge  Myers's  land," 
alluding  to  certain  wood  lands  belonging  to  those  persons. 
The  charge  thus  made  may  be  equivocal  and  somewhat  doubt- 
ful ;  and  had  the  whole  charge,  as  made  and  proved,  been  set 
out  in  the  declaration  ;  aud  if  this  was  a  motion  in  arrest  of  judg- 
ment, it  might  well  be  contended  that  the  words  import  a 
charge  of  felony.  But  it  was  correctly  stated  to  the  jury,  that 
if  the  defendant  intended  to  charge  the  plaintiff  with  taking 
hoop  poles  and  saw  logs,  already  cut,  it  was  a  charge  of  felony. 
But  if  he  only  meant  to  charge  him  with  cutting  and  carrying 
them  away,  it  was  only  charging  him  with  having  committed  a 
trespass.  And  in  what  sense  the  words  were  intended  to  be 
used  was  for  the  jury  to  determine.  This  point  is  well  settled, 
both  in  our  own,  and  in  the  English  courts,  (1  Johns.  Ca.  279. 
il'm.  Black,  licp.  959.  Conp.  278.  9  East,  96.)  The  terms 
"  hoop  poles'*  and  "  saw  logs,"  in  common  parlance,  are  used 
indiscriminately,  as  applicable  both  to  standing  and  felled  tim- 
ber of  these  descriptions.  And  the  jury  have  found,  that  the 
words  were  used  in  the  former  sense  ;  and,  of  course,  not 
amounting  to  a  charge  of  felony.  And  the  facts  in  the  case 
fully  warrant  the  finding  of  the  jury. 

Spencer,  J.,  dissented.  The  words  laid  are,  "  You  (the 
plaintiff  meaning)  are  a  damned  thief,"  the  proof  Mas  that  the 
words  spoken  were,  "  You  (the  plaintiff)  are  a  thief,  you  stole 
hoop  poles  and  saw  logs  from  off  Dclanccy  and  Judge  Mycr's 
lands."  The  judge,  without  any  proof  explaining  the  words, 
other  than  an  imagination  of  the  witnesses,  that  the  words  relat- 
ed to  cutting  standing  timber,  though  they  said  they  did  not 
know  what  the  defendant's  meaning  was,  left  it  to  the  jury  to 
determine  their  meaning,  with  an  intimation  that  it  was  intend- 
ed to  charge  the  plaintiff  with  a  trespass.  The  jury  found  for 
the  defendant. 
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Tn  Fan  Rcnssclcar  v.  Dole,  (I  Johns.  Cases,  279.)  the  words  new -YORK, 
considered  slanderous,  were  proved  to  have  been  understood  ^JZ^^s 
by  the  witnesses,  to  relate  to  a  transaction  the  day  before,  and       Dexter 
used  in  reference  to  it.     This  was  held  to  qualify  the  words,       Tabeh. 
and  that  it'  understood  in  the  qualified  sense,  they  were  not  ac- 
tionable ;  but  here  there  is  no  qualification,  and  we  must  con- 
strue the  words  in  their  ordinary  sense.     The  words  "  You  are 
a  thief,"  unaccompanied  with  any  explanation,  are  actionable. 
It  is  not  necessary  to  add  the  particular  thins  stolen,  for  it  is 
to  be  intended  that  the  words  import  a  stealing  of  something- 
which  could  be  the  subject  of  larceny.  It  has  not  been  urged, 
as  an  objection,  that  the  additional  words  proved  ought  to  have 
been  stated  in  the  declaration ;   and  it  could  not  be  urged,  with 
success,  unless  indeed  the  additional  words  did  qualify  those  al- 
leged.    In  Lo  v.  Saunders,  (Cro.  Jam.  165.)  the  words  were, 
"  thou  hast  stolen  my  wood ;"  on  demurrer,  it  was  adjudged 
for  the  plaintiff;  for,  say  the  court,  it  shall  be  taken  in  the 
worst  part ;  and  wood  is  to  be  intended  of  that  Avhich   is  cut 
down,  according  to  the  ancient  rule,  arbor  dum  crescit,  lignum 
dum  crcsccre  nescit. 

In  Higgsv.  Justin,  (Yelv.  152.)  the  words  are,  "thou  hast 
stolen  as  much  wood  and  timber  as  is  worth  20  pounds."  The 
jury  found  the  words  with  this  addition,  "  off  my  landlord's 
grounds;"  and  it  was  adjudged  for  the  plaintiff,  for  the  words 
found  by  the  jury,  more  than  were  in  the  declaration,  do  not 
qualify  the  first  words. 

In  Baker  v.  Pierce,  (2  Ld.  Ray.  959.)  the  words  were, 
"  John  Baker  stole  my  box  wood,  and  I  will  prove  it."  There 
was  a  verdict  for  the  plaintiff,  and  a  motion  in  arrest  of  judg- 
ment, and  judgment  for  the  plaintiff.  Holt,  Ch.  J.,  said,  where 
words  tend  to  slander  a  man,  and  take  away  his  reputation,  he 
should  be  for  supporting  actions,  because  it  tends  to  preserve 
the  peace  ;  and  that  in  most  cases  where  such  words  have  been 
held  actionable,  there  are  other  words  of  an  ill  sense  to  explain 
them.  Admitting  that  the  words  "  you  stole  hoop  poles  and 
saw  logs'*  are  equivocal,  and  that  they  do  not  import  absolute- 
ly that  the  poles  were  cut  or  the  trees  felled:  yet,  when  con- 
nected with  the  positive  charge,  "that  the  plaintiff  was  a  thiei," 
I  think  we  must  intend  that  the  poles  and  trees  were  cut  do>vn. 
Properly  speaking,  hoop  poles  and  saw  logs  are  severed  from 
Vol  xif.  H  b 
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"m^'Su?'  the  laud »  they  are  neitlier  wllilst  growing.      If  a  man  wil 
v-^-v-^^  charge  a  felony,  and   attempt  to  escape   the  effects  of  the 
Jackson       charge,  by  additional  words,  these  words  ought  to  qualify  the 
Wood.       first  charge,    by  showing  that  a  felony   was   not  committed. 
These  additional  words  do  not,  for  they  are,  at  least,  equivocal. 
I  think  the  learned  judge  incorrect,  in  leaving  the  cause,  as 
he  did,  to   the  jury.      There  was  no  local  meaning  in  the 
words ;  nothing  peculiarly  for  the  jury  to  pass  on.     The  sense 
of  the  words  being  collected,  as  far  as  could  be,  the  construc- 
tion of  slanderous,  or  not  slanderous,  belonged  to  the  court. 

I  am  of  opinion  that  a  new  trial  ought  to  be  granted,  with 
costs  to  abide  the  event  of  the  suit. 

New  trial  refused. 


Jacksox,  ex  dcm.  The  People,  v.  Wood. 

Where  the  THIS  was  an  action  of  ejectment,  brought  to  recover  lot  No. 
never  entered  12,  in  Bain's  patent,  in  the  town  of  Cambridge,  and  tried  before 
inw  possession  ^  ejjjgf  justice}  at  the  Washington  circuit,  1814. 
sesfand  no* de"-  The  premises  in  question  were  mortgaged  by  Daniel  Ellis  to 
SS^rtS!  John  Munro,  by  mortgage,  bearing  date  the  18th  April,  1775, 
terest  paid,  for     -fa  covenant  for  the  payment  of  60£.  current  money  of  New- 

twenty    years,  i     •>  <  J 

the   mortgage  York,  with  interest  annually,  commencing  on  the   18th  Aprils 

will   he  pre-  ,  i       i  i 

mmed  to  have  177G.  It  did  not  appear  that  the  mortgage  had  ever  been  ac- 
And  where,  knowledged  or  registered.  Munro  was  attainted  for  adhering  to 
nev<erm0hagving  the  enemies  of  the  state,  and  judgment  of  attainder  was  signed 
edMtuTtte'mrt"-  on  the  14th  July,  1788.  The  mortgage,  and  an  exemplification 
^i? ^tkfnof  °^  lnc  juJgmcnt  were  produced  and  proved,  on  the  pari  of  the 

I  nymeot,    by     p]ainlifT. 
the     acunow-     ' 

Jedgments    of      A  witness,  on  the  part  of  the  plaintiff,  testified,  that  he  had 

subsequent  pur-  .  .  .  r. 

chasers  of  the  known  the  premises  in  question,  tor  30  years  past;  that  Dame* 
dence of  notice  Ellis  was  succeeded,  in  the  possession  of  the  lot,  by  one  Dubbs, 
Mfetnue'ortbe'  who  was  succeeded  by  a  Dr.  /////;  then  one  Brown  succeeded, 
"e°rdear 'and  who  purchased  BilPs  right  to  the  premises,  at  vendue;  thai 
ttpUek,  Brown  sold  to  Isaac  Pcrinc  ;  Ferine,  to  Abraham  Lake  ;  Lake  to 

Willard  Trull ;.  Trull  to  David  Pierce,  whose  right  was  acquired 
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by  Paul  Cornell,  at  public  vendue  ,  and  that  Cornell  sold  to  the  newyork, 
defendant.  v^j^' 

Witnesses  were  produced  on  the  part  of  the  plaintiff,  to  rebut      Jackson 
the  presumption  of  payment,  arising  from  the  lapse  of  time.  Wood. 

Willard  Trull  testified  that  he  purchased  the  premises  in  ques- 
tion, of  Abraham  Lake,  in  April,  1 776 ;  that  at  the  time  of  his  pur- 
chase he  well  understood  there  was  a  mortgage  on  the  premises 
for  sixty  pounds,  given  by  Daniel  Ellis  to  John  Munro ;  that 
when  he  sold  the  premises  to  David  Pierce,  he  informed  him  of 
the  existence  of  the  mortgage,  and  told  him  if  there  should  be 
any  difficulty  on  account  of  it,  he  would  give  him  Lake's  deed,,, 
on  which  he  might  seek  his  remedy ;  that  he  had  frequently 
spoken  with  Cornell,  who,  with  one  Merrit,  acquired  Pierce's 
right  respecting  the  said  mortgage ;  that  he  was  present  when 
Cornell  sold  to  the  defendant,  and  that  he  believes  the  mortgage 
was  then  spoken  of,  and  it  was  then  understood,  if  there  should 
be  any  difficulty  on  account  of  the  mortgage,  resort  could  be 
had  to  Lake's  deed. 

Asa  Rice  testified  that  he  had  known  the  premises  26  or  2? 
years  ago,  when  one  Hill  was  in  possession,  and  that  Hill  sold 
to  Bronn ;  that  he  had  known  all  the  persons,  since  in  possession 
of  the  premises,  and  had  heard  them  all  acknowledge  the  exist- 
ence of  the  mortgage  given  by  Ellis  to  Munro,  and  that  it  was 
unpaid.  On  being  cross-examined,  as  to  which  of  the  owners 
of  the  land  he  had  heard  acknowledge  the  existence  of  the  mort- 
gage, he  said  every  one  but  Brown ;  and  on  being  cross-examin- 
ed as  tofhe  amount  of  the  mortgage,  he  said,  that  the  occupants, 
told  him,  that  only  forty  acres  were  mortgaged,  and  that  the  sum 
was  forty  pounds. 

The  defendant  then  gave  in  evidence  a  deed  of  the  premises 
in  question,  from  Bronn  to  Perine,  dated  the  5th  February,  1 792 ; 
a  deed  from  Perine  to  Lake,  dated  the  21st  March,  1793 ;  a  deed 
from  Lake  to  Trull,  dated  15th  April,  1796;  a  deed  from  Trull 
to  Pierce,  dated  24th  June,  1806;  a  deed  from  the  sheriff  of 
Washington  county  conveying  the  title  of  Pierce  to  Cornell, 
dated  the  4th  August,  1810  ;  a  deed  from  Cornell  to  the  defend- 
ant, dated  the  1st  April,  1811.  All  which  deeds  were  for  the 
premises  in  question,  and,  (excepting  the  sheriff's)  contained 
covenants  of  warrant)-,  but  no  mention  was  made  of  the  mort- 
gage in  either  of  them. 

The  chief  justice  charged  the  jury,  that  by  the  attainder,  and 
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NEW- YORK,  conviction  of  Munro,  the  people  had  become  vested  with  hi© 
Hghts,  and  consequently  might  bring  an  action  on  the  mortgage 


Jackson  given  to  him  ;  but  that  the  plaintiff  was  not  entitled  to  recover, 
Wooo.  inasmuch  as  the  mortgage  had  not  been  recorded,  and  sufficient 
notice  of  its  existence  had  not  been  brought  home  to  the  defend- 
ant, or  those  under  whom  he  claimed,  and  that  the  jury  had  a 
right  to  apply  the  presumption  of  law,  that  the  mortgage  had 
been  paid,  to  this  case,  it  being  of  more  than  20  years  standing, 
and  no  sufficient  circumstances  existing  on  the  part  of  the  plain- 
tiff to  repel  the  presumption.  Under  which  charge  the  jury 
found  a  verdict  for  the  defendant. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Van  Vechtcn  and  Wendell  for  the  plaintiff.  There  can  be 
no  doubt,  from  the  evidence,  of  the  existence  of  the  mortgage ; 
and  the  question  is,  whether  the  plaintiff  can  recover  under  this 
.  mortgage,  it  not  having  been  registered.  The  statute  was 
made  to  protect  ho, ia  fide  purchasers;  and  the  defendant  must 
show  himself  to  be  a  purchaser  for  a  valuable  consideration, 
and  without  notice;  but,  from  the  evidence,  it  appears  that  the 
defendant,  and  those  under  whom  he  claimed,  had  notice  of  the 
existence  of  this  mortgage, 

Criry.  contra.  The  defence  relied  on  in  this  case  is  a  pos- 
session, for  more  than  20  years,  under  a  claim  of  title.  The 
lessors  of  the  plaintiff,  claim  under  a  mortgage,  dated  39 
years  before  the  trial.  The  right  of  entry  accrued  to  the 
mortgagee  long  before  his  attainder.  In  presumption  of  law, 
the  mortgagor  stiil  continued  in  possession.  As  nothing  was 
done  by  the  mortgagee,  it  must,  after  so  great  a  lapse  of  time,  be 
presumed,  that  the  mortgage  had  been  satisfied,  and  settled,  be- 
fore this  attainder ;  and  its  ha\  ing  remained  so  long  unregistered, 
fortifies  that  presumption. 

Again,  a  mortgage  is  no  evidence  of  title,  if  the  mortgagee 
*  Jackson  v.  has  never  entered,  and  no  interest  has  been  paid  for  20  years.* 

iJtuhm,   3 
Johns    K<v. 

Joiau.  Rep.  Fcr  Curiam.     The  lessors  of  the  plaintiff*  claim  title  to  the 

***  premises  in  question,  under  a  mortgage,  bearing  date  the  13th 

o'f  April,  1775,  given  by  Daniel  Ellis  to  John  Munro,  for  60/. 

The  attainder  and  conviction  of  Munro,  and  the  execution  of 
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the  mortgage,  were  duly  proved ;  and  the  only  question  upon  new  YORK, 
the  trial  was,  whether  the  evidence  offered  was  sufficient  to  re-  v^^v-^^- 
but  the  presumption  of  payment,  arising  from  the  lapse  of  time.  Jackson 
There  was  no  witness  who  spoke  of  any  acknowledgment  of  Wood. 
the  several  owners  of  the  land,  that  there  was  any  mortgage 
upon  it,  which  was  in  force  and  unpaid,  except  Asa  Rice ;  and 
he  does  not  identify  the  mortgage  now  in  question.  The  one 
he  heard  spoken  of  was  for  40/.  ;  and  upon  forty,  instead  of 
one  hundred,  acres  of  land.  And  he,  too,  contradicted  himself, 
first  saying  he  had  heard  all  the  owners  acknowledge  the  mort- 
gage, and  afterwards  admitting  that  he  had  never  heard  Brown 
make  any  such  acknowledgment.  And,  besides,  his  knowledge 
of  the  lot  seemed  to  be  imperfect,  and  recent,  when  compared 
with  the  date  of  the  mortgage.  Under  such  circumstances, 
the  jury  might  well  question  the  accuracy  of  his  memory. 
The  acknowledgments  spoken  of  by  all  the  other  witnesses 
were  in  reference  to  mere  vague  rumours,  and  by  no  means 
recognizing  this  as  a  valid  subsisting  mortgage,  for  which  the 
owners  of  the  land  held  themselves  responsible.  And  their 
conduct  shows,  that  they  did  not  consider  it  in  this  light.  For, 
in  the  numerous  sales  made  of  the  premises,  no  deduction  in 
the  purchase  money  appears  to  have  been  made  on  this  account ; 
and  warranty  deeds  were  given,  without  any  exception  of  the 
mortgage.  No  bond  was  shown ;  and  the  mortgage  not 
having  been  registered,  no  discharge  upon  it  was  absolutely  ne- 
cessary to  invalidate  it.  Payment  of  the  bond  would  operate 
as  a  discharge  of  the  mortgage.  The  presumption  of  the 
payment,  and  extinguishment  of  such  an  old  outstanding  mort- 
gage, ought  to  be  pretty  liberally  indulged.  Where  the  mort- 
gagee has  never  entered  into  possession  of  the  mortgaged 
premises,  twenty  years  without  any  demand,  or  any  interest 
having  been  paid,  has  always  been  deemed  a  sufficient  length  of 
time  to  warrant  the  presumption  of  satisfaction.  (3  Johns.  Rep. 
386.  7  Johns.  Rep.  283.  Bull.  N.  P.  110.)  The  mortgage  not 
having  been  registered,  cannot  be  set  off  against  subsequent 
bona  fide  purchasers,  unless  notice  of  the  mortgage  is  brought 
home  to  them.  AVhat  is  said  by  the  court  in  Jackson  v.  Gwenf 
(8  Johns.  Rep.  140.)  is  very  much  in  point,  that  mere  loose  con- 
versations will  not  warrant  the  inference  of  notice.  And  Lord 
Hardnicke,  in  Hine  v.  Doddy  (2  Atk.  275.)  said,  that  mere  sus- 
picion of  notice  was  not  enough  to  break  in  upon  the  registry 
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new- vork,  act ;  nothing  short  of  fraud  or  clear  and   undoubted  notice 

May,  18 15.  . 

would  do.  ihe  same  doctrine  has  been  recognised  in  other 
cases.  Under  these  circumstances,  the  jury  were  fully  war- 
ranted in  presuming,  either  an  extinguishment  of  this  mort- 
gage, or  a  want  of  due  notice  of  its  existence.  The  motion 
for  a  new  trial  must  accordingly  be  denied. 

Motion  denied. 


Jackson,  cxd  cm.  Van  Den  Beugh,  against  Trusdell. 

wi,rrc  (ho  THIS  was  an  action  of  ejectment,  and  was  tried  at  the 
»o?mtjn'8ri€ct-  Greene  circuit,  in  August,  1814,  before  Mr.  Justice  Van  Ness. 
mpnt,    claims      The  plaintiff  claimed  the  premises  in  question,  beins:  about 

tinder  a    parti-  l  '  j 

lion,  mule  by  an  acrc  Qf  land,   situate   ill   the   town  of  Co.vsackir,  under  a 

virtue    of  the    .  ,  ..  ,  .   .        ,  i  r  , . 

act   of    i8oi,  judgment  in  partition,  rendered  in  the  common  pleas  of  Greene 
of    lands,    of  county,  in  January  term,  1812,  under  the  act  of  1801,  (Sess. 
fondant,  or  e   24   c.  176,)  between  the  plaintiff's  lessor,   and  Wilhclmus  ana 
!vhoem,rr  de-  Richard  R.  Van  Dcr  Bergh. 
were  inpowes-      ^  'ie  defendant  purchased  the  whole  of  the  premises,  compre- 

sion    previous  hended  in  the  partition,  of  Richard  R.  Van  Dcr  Bergh.  arid  im- 

n  the  pawing 

of  that  act,  it  mediately  went  into  possession,  in  1812.     Richard  was  in  pos- 

is    no    defence  J  ,  i  />  ,. 

th.it  lie  had  not  session  of  the  premises  during  the  pendency  of  the  proceedings 
Itrovementa,  in  partition,  and  long  before.  The  plaintiff  proved  the  service 
act 'n'r'Aav  'e  of  the  declaration,  some  time  between  the  1st  and  9th  of  Ma/, 
fendanHo*  **"  1813,  and  produced  testimony  to  show  that  the  defendant  was 
ejectment  sets  at  tjut  tjni0  j,,  tjie  at.luai  possession. 

Up,       33      3      Ut -  * 

fence,  that  be       'j-Jic  defence  set  up  by  the  defendant  was,  1st.  That  Richard, 

wu  not  in  pot-  '      J 

tenion    »h.u  ()f  whom  the  defendant  purchased,  was  in  possession  of  the 

the  derivation  '  *  * 

was  nerved,  nil  whole  of  the  partitioned  premises  previous  to  the  year  1801, 
whom  he  had  and  had  made  improvements,  and  set  out  an  orchard  thereon, 
iV'id  h  noi  a  especially  on  the  premises  in  question  :  these  facts  being  ad- 
SStoSfalt",  niitted,  the  defendant  contended  that  the  plaintiff  could  not 
i'-n',''i.oith  'in  sustain  the  action,  until  the  defendant  was  paid  for  the  said  im- 
and^eveut  Pr'>vcnieiits,  agreeable  to  the  act  for  partition,  of  17;:.">.  The 
judge  overruled  this  objection,  reserving,  however,  the  qaW 
tion  of  law  for  the  consideration  of  the  court. 
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2d.  That,  at  the  time  of  the  service  of  the  declaration,  the  new-york, 

.  .     .  .     ,,,.  j  j      May,  1815. 

defendant  was  not  in  possession,  and,  in  proof  of  this,  produced 
a  lease  from  the  defendant  to  his  father,  Stephen  Trusdell,  the 
e.lder,  dated  and  executed  on  the  20th  of  April,  1813,  under 
which  possession  of  the  premises  was  given  to  the  lessee.  The 
plaintiff  objected  to  the  admission  of  the  lease,  but  the  judge 
allowed  it  to  be  given  in  evidence. 

Testimony  was  adduced  by  the  defendant  to  prove  acts  of 
possession  by  the  lessee  ;  and  by  the  plaintiff,  to  show  that  the 
lease  was  merely  colourable.  It  is  unnecessary  to  state  the 
evidence,  any  farther  than  this,  that  the  defendant  offered  his 
father,  the  lessee,  as  a  witness,  who  was  objected  to  by  the 
plaintiff,  on  the  ground  of  interest,  and  rejected  by  the  judge. 

The  jury  found  a  verdict  for  the  plaintiff,  which  the  defend- 
ant now  moved  to  set  aside. 

E.  Williams,  for  the  defendant. 

Van  Dyck,  contra. 

Per  Curiam.  The  lessor  of  the  plaintiff  claims  title  to  the 
premises  in  question,  under  the  proceedings  in  partition  in  the 
year  1812.  The  defendant  claims  under  Richard  B.  Fan  Der 
Bcrgh,  who  was  a  party  in  partition,  and  who  was  in  the  actual 
possession  of  the  premises  at  the  time  such  partition  was  made. 
Cpon  the  trial,  one  principal  question  was,  whether  the  defend- 
ant was  in  possession  when  this  suit  was  commenced.  The 
declaration  was  served  some  time  between  the  1st  and  9th  of 
Mai/,  1813.  The  defendant  gave  in  evidence  a  lease  from  him- 
self to  his  father,  Stephen  Trusdell,  the  elder,  bearing  date  the 
20th  of  April,  1813,  and  some  proof  was  given  of  possession 
having  been  taken  under  this  lease,  in  April ;  and  to  establish 
this  fact,  Stephen  Trusdell,  the  lessee,  was  offered  as  a  witness, 
to  show  himself  in  possession;  but  was  not  admitted.  The 
case  of  Brant  \\Di/ckman,  (1  Johns.  Cas.275.)  is  in  point  to  show 
that  the  witness  was  incompetent.  He  was  called  for  the  pur- 
pose of  showing  himself  in  possession  ;  he  had,  therefore,  an 
immediate  interest  in  preventing  a  recovery,  for  the  purpose  of 
protecting  his  own  possession.  This  seems  to  be  considered  as 
a  question  sui  generis,  partly  an  interest  in  the  question,  and 
partly  an  interest  in  the  event.'   And  it  is  one  of  those  cases  in 
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kkh'Vork,  which  reason  and  sound  policy  lead  to  the  exclusion  of  the 

»J^>^  witness;   as  from  the  nature  of  the  fact,  there  can  be  no  in- 

Lockwood     convenience  in  requiring  other  proof,  which  it  must  always  he 

Thom^.      in  the  power  of  the  party  to  produce.     (I.  Johns.  Rep.    162. 

Con-p   632.) 

The  defendant  is  not  entitled  to  compensation  for  improve- 
ments. By  the  act  of  1801,  under  which  the  partition  in  this 
case  is  made,  there  is  no  provision  whatever  for  payment  for 
improvements.  The  provision  on  that  subject  in  the  act  of 
178.?,  (sess.  8.  ch.  39.  5.  6.  Grccnl.  Ed.  16U.)  has  not  been 
continued.  And  there  are  no  grounds  upon  which  the  de- 
fendant can  claim,  from  the  lessor,  compensation  for  his  im- 
provements. He  must  look  to  the  person  from  whom  he  pur- 
chased for  his  indemnity.  The  motion  for  a  new  trial  must 
accordingly  be  denied. 

New  trial  refused. 


H}H 


Lockwood  v.  Thomas. 

Whereahn*-       THIS  was  an  action  of  assumpsit,  for  goods  sold  to  the  defend- 
separat.',  with-  ant,  and  delivered  to  his  wife,  and  also  for  the  price  of  s. 
£iona"beilng°VI   articles  of  apparel,   and   other  necessaries,   furnished   by  the 
EriMMT  pbintiff  to  the  wife.     The  cause  was  tried  in  July,   1814,  be- 
li^iTt"'^  fore  his  honour,  the  chief  justice. 
eewriea    fur-       tu  articles,  for  the  price  of  which  the  action  was  brought, 

nishfd      her,  "i  o      ' 

suitable  to  his  wcre  delivered  previously  to  the   1st  January,   1814,  and  the 

condition    in  '       .  .  1  i        1  1 

lift.  \  Blue  of  them,  with  interest,  amounted  to  one  hundred  and  twen- 

VVIiether  the  ,    ..  ,  ,.  .  mi  i   , 

en-cnmitaoce     ty-seven  dollars,  and  twenty-live  cents.      I  hr\  were  proved  to 
baVa  separate  have  been  necessary  and  suitable  to  the  rank,  degree,  and  station 

aerate  the  hm-      m,     defendant  offered  in  evidence,  a  deed  executed,  January 

band  from  pro-  »*"■  .... 

riding  for  her  j,j    11)00,  by  Mrs.   Thomas,   previous  to  her   marriage  With  the 
maintenance,  "  '  .,        .  r  ,      .  r 

and  how  far  it  defendant,  to  her  lather,  Stephen  tiogeboom,  ol  several  pieces  Ot 

eftet?aftu«re.  land,  in  trust  to  her  sole  ami  separate  use.  The  admission  of 
this  deed  was  objected  to,  but  it  was  admitted  by  the  judge,  sub- 
ject to  the  opinion  pf  the  supreme  court. 

The  defendant  alsogave  in  evidence,  the  will  of  Stephen  Hltgt- 
boom,  who  died  on  the.  1th  April,  1811,  about  two  months  after 
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this  suit  was  commenced,  by  which  he  devised  to  trustees,  with  NEW-YORK, 
a  power  of  sale,  an  estate,  of  the  value  ot  twelve  thousand  dol- 
lars, in  trust  for  the  sole  and  separate  use  of  Mrs.  Thomas. 

On  or  about  the  1st  of  May,  1813,  the  defendant  ceased  to  keep 
house,  and  made  no  provision  for  the  support  of  his  wife ;  soon 
after  that  period,  she  came,  at  the  instance  of  her  husband,  to  the 
house  of  John  Russel,  esq.,  (a  witness  in  the  cause,  who  testified 
to  those  facts,)  in  the  village  of  Troy,  and,  with  her  servant,  board- 
ed with  him,  at  the  rate  of  five  dollars  per  week ,  her  room  to  be 
furnished  by  herself ;  expecting  that  an  arrangement  would  be 
made  for  a  permanent  separation  from  her  husband  ;  but  as  no- 
thing was  done  towards  completing  such  an  arrangement,  on  the 
part  of  the  defendant,  Mrs.  Thomas  consulted  the  witness  as 
to  the  course  which  she  ought  to  pursue  ;  who  advised  her  to  take 
up  such  goods  and  articles,  upon  the  credit  of  her  husband,  as 
she  would  be  able  and  willing  to  pay  for,  if  the  arrangement  be- 
tween her  and  her  husband  should  be  completed ;  and  she  accord- 
ingly purchased  the  goods  in  question.  The  defendant  had  only 
furnished  his  wife  fifty  dollars,  since  she  came  to  reside  with  the 
witness,  and  having  refused  to  pay  her  board,  he  sued  him 
for  it,  and  no  part  of  it  had  been  paid,  until  May,  1814,  after 
the  return  of  the  writ  in  the  present  suit.  The  real  property, 
mentioned  in  the  deed,  produced  annually  from  1 00  to  1 20  dollars ; 
but  a  part  of  it  had  been  sold  for  2000  dollars,  and  the  defend- 
ant received  part  of  the  consideration  money,  and  the  securities 
for  the  residue.  Mrs.  Tho?nas  had  also  a  personal  estate  which 
yielded,  several  years  ago,  about  eighty  dollars  per  annum,  but 
400  dollars  of  the  principal  of  her  personal  fund  had  been  ex- 
pended previously  to  May,  1813.  While  her  principal  was  en- 
tire, the  money  received  by  her,  per  annum,  never  exceeded  200 
dollars,  Avhich  was  insufficient  to  purchase  her  necessary  clothing, 
even  if  her  husband  paid  for  her  board.  Most  of  the  property 
to  which  Mrs.  Thomas  was  entitled,  under  her  father's  will  was 
unproductive,  and  the  present  suit  was  commenced  before  her 
title  to  it  accrued.  Mrs.  Thomas,  from  motives  of  economy,  had 
agreed  to  furnish  her  room,  and  therefore,  several  articles  had 
been  necessarily  purchased  this  year,  which  would  be  unneces- 
sary hereafter.  The  defendant  was  now  worth  about  50,000 
dollars,  and  had  supported  his  wife  several  years,  while  he  lived 
with  her,  in  a  respectable  manner. 

A  verdict  was  found  for  the  plaintiff,  for  one  hundred  and 

Vol.  XII.  Ii 
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NEW- YORK,  twenty  seven  dollars,  and  twenty  five  cents,  subject  to  the  opinion 
s^^-v-^,  of  the  court  on  the  above  case. 

Loci  wood 

Thomas.  Yates,  J.,  delivered  the  opinion  of  the  court.     The  husband 

is  bound,  by  law,  to  provide  necessaries  for  his  wife,  as  much  as 
for  himself ;  and  if  she  contracts  debts  lor  them,  he  is  obliged  to 
pay  such  debts ;  but  for  any  thing  beside  necessaries  he  is  not 
chargeable :  and  what  are  necessaries  must  be  ascertained  by 
a  jury,  from  the  rank  and  circumstances  of  her  husband.  (1. 
Black.  Com.  442.)  Where  there  is  cohabitation,  the  princi- 
ple cannot  be  questioned,  because  that,  of  itself,  is  deemed 
evidence  of  his  assent  to  contracts,  by  her,  for  necessaries. 
When  the  husband  and  wife  are  separated,  and  a  sufficient 
amount  in  money  has  not  been  given  to  supply  the  wife  with 
necessaries,  the  law  also  makes  it  his  duty  to  maintain  her. 
And  when  the  law  imposes  a  duty,  it  raises  a  promise  on  the 
part  of  the  person  on  whom  it  is  imposed,  to  discharge  it. 
These  principles  are  well  established,  and  have  been  recog- 
nised by  this  court,  in  several  instances.  (8  Johns.  73.  11  Johns. 
233.) 

It  appears  that  Mr?.  Thomas  went  to  the  house  of  Mr.  Bus- 
sell,  not  only  with  the  knowledge,  but  at  the  instance,  of  her 
husband  ;  it  ought  not  therefore  to  be  urged,  that  a  compliance 
on  her  part  with  his  request  could  possibly  exonerate  him  from 
the  obligation  of  maintaining  her.  He  must  have  expected  and 
intended,  at  the  time,  to  have  provided  her  with,-  necessaries 
suitable  to  her  condition  in  life.  From  the  smallness  of  Mrs. 
Thomas's  annual  income,  out  of  her  separate  estate,  it  is  evi- 
dent she  could  not  be  supported  according  to  her  rank  and 
condition  in  life  The  property  she  is  entitled  to,  by  the  will 
of  her  father,  she  received  after  the  commencement  of  this 
suit ;  that,  of  course,  cannot  now  be  brought  into  view.  Ad- 
mitting, then,  that  the  inquiry,  as  to  the  deed  to  the  trustee, 
was  admissible,  the  amount  is  too  inconsiderable  to  affect  the 
verdict  in  this  suit.  It  appears  that  she  came  to  the  house  of 
Mr.  fivsscf,  on  or  about  the  1st  of  May,  1813,  and  the  pie- 
sent  suit  was  commenced  about  February,  1314,  nine  months 
afterwards,  during  which  period  her  husband  had  paid  her  50 
dollars,  toward  her  clothing  and  the  expenses  of  her  ser- 
vant; her  board  he  paid  after  the  commencement  of  this  ac- 
tion, on  being  prosecuted  for  it.    The  whole  annual  imyme 
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of  her  property,  at  the  time  this  debt  was  contracted,  after  new  york, 
deducting  from  h^r  real  estate,  the  consideration  money  for 
what  has  been  sold  and  received  by  the  defendant,  and  400 
dollars,  the  amount  of  the  diminution  of  her  personal  estate 
before  May,  1813,  according  to  the  most  liberal  calculation  in 
favour  of  the  defendant, could  not  have  exceeded  180  dollars; 
a  sum,  in  my  view,  wholly  inadequate  to  defray  the  expenses 
necessary  for  her  maintenance,  the  first  year  after  their  separa- 
tion, admitting  that  her  board  had  been  paid  by  him.  It  can- 
not be  deemed  extravagant  or  improper  for  her  to  have  fur- 
nished her  own  room.  Mr.  Russell,  the  witness,  states,  that  she 
was  induced  to  do  it  from  motives  of  economy,  and,  therefore, 
several  articles  had  been  purchased  the  first  year,  which  would 
be  unecessary  thereafter. 

The  defendant  had  supported  his  wife  for  several  years, 
while  he  lived  with  her,  in  a  respectable  style,  and  is  worth 
about  50,000  dollars,  so  that,  according  to  her  condition  in 
life,  Mrs.  Thomas  cannot  be  charged  with  profusion  in  her 
expenses ;  a  furnished  room  and  a  servant  appear  to  me  indis- 
pensable. Making,  therefore,  the  necessary  allowance  for  the 
means  of  support  in  her  own  power.  I  do  not  think  that  the 
goods  taken  up,  amounting,  with  interest,  to  124  dollars  and 
25  cents,  (it  being  the  first,  and,  consequently,  the  most  ex- 
pensive year  since  she  lived  separate  from  her  husband,)  can 
be  considered  as  unreasonable  and  improper.  My  opinion, 
therefore,  is,  that  judgment  be  entered  in  favor  of  the  plaintiff 
for  the  amount  of  the  verdict. 

Judgment  for  the  plaintiff. 
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NEW-YORK, 
May,  1815. 

Jackson,  ex  dem.  The  Trustees  of  the  Town  of  Kingston, 
and  Van  A  ken  against  Louw\ 

The  legal  ti-      THIS  was  an  action  of  ejectment  for  lands  in  the  town  of 

tie  in  tlie  pro-  °  - 

pert?   belong-  Saugerties,  in  the  county  of  Ulster \  and  was  tried  before  i\lr. 

ing  to  the  free-  T        .         Tr  _,  .  „ 

holders  and  in-  Justice  AVm  At?ss,  at  the  Lister  circuit,  in  September,  1814. 
Kingston  "on-      The  premises  in  question  were  within  the  bounds  of  the  pa- 
uZLl°  uu IS tellt  of  Kingston.     The  plaintifT  produced  a  deed,  dated  the 
themu^he if- 28th   oi  November,  1812,  from   the   defendant  and  others  to 
pervisors  and  ^an  ^^en    one  0f  the  lessors  of  the  plaintiff,  of  a  lot  of  land, 

overseers  of  -  r 

the  poor  of^he  "  beginning  at  a  stone  set  up  in  the  ground,  standing  on  the 

mm,     Sau&r-  south  side  of  the  Plattekill,  and  thence  runs  south,   &c.  west, 

sion,  under  the  &c.  to  a  white  oak  tree  marked,  Sec.  then  south,  &c.  to  a  white 

act^to  divide  oak  tree  marked,  standing  near  the  said  kill,  then  up  the  said 

XKingsion,a9ess.  MM   north,  Sec.    containing   sixteen  acres,   one  quarter,  and 

3JpriL  Tun.  sixteen  perches." 

f  the  bounda6-      ^ne  P'amtifF  a'so  introduced  a  lease  in  fee,  reserving  an  an- 

riesof  the  pre-  nual  rent,  executed  by  the  trustees  of  the  freeholders  and  COm- 
mi-es  described  * 

iu  the  deed  is  monalty  of  the  town  of  Kingston,  to  Abraham  P.  Louxv,  the 

a  line 'nie  run    ._,,_,  »•  .  111-  -, 

up  a  emk,  the  defendant  s  father,  for  the  same  premises,  dated  Aor.  8,  1771  ; 
run     through  and  also  a  deed  from  the  heirs  of  Abraham  Louw  to  Van  Aken, 
tile  creek,  ac  dated  the  12th  of  April,  1813,  for  a  certain  piece  of  land,  sit- 
turi!r«nd°  lU  uate  m  tne  town  of  Savgcrties,  being  part  of  land  covered  with 
wiudmgs.        water  in  the   Plattekill,  lying   adjoining  a  lot  containing  six- 
teen acres,  one  quarter,  and  twenty-eight  perches ;    and  bound- 
ed as  follows,*  "  Beginning  in  the  southeast  comer  of  the  said 
sixteen  acre  lot,  and  runs  thence  southeast  to  the  middle  of 
the  said  kill,  then  up,  through  the  middle  thereof,  northwardly, 
and  northwesterly,  until  a  south  course  will  strike  the  northwest 
corner  of  the  said  lot,  then  with  the  said  course  to  the  same, 
and  then  along  the  same,  to  the  place  of  beginning." 

The  plaintiff  also  produced  a  deed,  executed  by  the  trustees 
of  Kingston  to  Van  Aken,  dated  the  20th  of  August,  1813,  of 
"all  that  certain  small  lot  or  parcel  of  land  which  was  lately  in 
the  possession  of  Abraham  Louir,  juiCr,  deceased,  situate  in  the 
town  of  Saugerties,  adjoining  the  southerly  bounds  of  the  land 
conveyed  by  the  heirs  of  the  said  Abraham  Louw,  jwi'r,  to  the 
said  John  C.  Van  Aken,  on  the  westerly  side  of  the  Plattekill^ 
and  is  bounded  as  follows,"  &c. 
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The  plaintiff  also  produced  a  deed  from  the  trustees  of  King-  newyork. 
ston  to  Abraham  Lourv,  jun'r,  alias  dictus,  Abraham  P.  Louw, 
for  parts  of  lots  51  and  52. 

The  defendant  then  read  in  evidence  a  deed  from  the  trustees 
of  Kingston  to  Peter  Louw,  dated  30th  of  June,  1804,  for  lot 
No.  50,  and  parts  of  No.  5 1  and  52,  "  beginning  at  a  stake  mark- 
ed, standing  on  the  south  line  of  lot  No.  53,  and  in  the  line 
of  a  lot  this  day  conveyed  to  Abraham  Louw,  jurtr,  and  runs 
thence  south  to  a  stake,  &c,  thence  north,  Sec,  thence  south,  &c. 
to  the  Plattekill,  thence  up  the  same  to  the  southwest  corner  of 
a  lot  this  day  conveyed  to  the  said  Abraham  Lourv,  jun*ry  thence, 
&c,  containing  forty  eight  acres,  excepting  two  small  lots  be- 
longing to  his  father." 

Testimony  was  introduced  respecting  the  manner  of  running 
the  line  up  the  kill,  which  appears  to  have  been  the  principal 
question,  as  to  the  boundaries,  made  in  the  cause. 

There  was  another  question  as  to  the  location  of  the  lots  ex- 
cepted in  the  last-mentioned  deed  from  the  trustees  to  P.  Louw. 
John  A.  Louw  proved  that  these  lots  were  in  the  possession  of 
the  defendant's  father,  at  the  time  the  defendant  obtained  the . 
deed  from  the  trustees,  and  were  claimed  by  the  defendant's 
father  from  the  trustees,  until  his  death;  these  lots  were  under* 
stood  by  all  as  being  excepted  in  the  deed  to  P.  Louw,  and  were 
south  of  the  sixteen -acre  lot  of  leased  land.  William  Blackwcll 
also  testified  to  the  same  facts. 

The  jury,  by  the  direction  of  the  judge,  found  a  verdict 
for  the  plaintiff,  reserving  the  question  as  to  the  true  mode  of 
running  the  line  to  the  southwest  corner  of  the  land  of  Abraham 
Louw,jwi>r,  for  the  opinion  of  the  court. 

Sudani,  for  the  plaintiff. 

Z.  Elmendorf,  contra. 

Yates,  J.,  delivered  the  opinion  of  the  court.  It  is  ad- 
mitted that  the  lands  in  question  are  included  in  the  patent  of 
Kingston  ;  and  the  deed  from  the  trustees  of  Kingston  to  the 
lessor  of  the  plaintiff,  evidently  comprehended  the  premises 
in  question.  Unless,  therefore,  the  premises  passed  to  the  de- 
fendant by  the  deed  from  the  same  trustees  of  the  30th  of  June, 
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NEW-Yofclt,  1804,  the  plaintiff  must  recover,  at  all  events,  to  the  extent  of 

May,  1815.  ,  r 

v^~v-^^  what  is  not  embraced  by  that  deed  ;   provided  the  trustees,   on 
Jaccmm      the  12th  of  April,  1813,  had  a  right  to  convey  to  the  lessor  of 
lioiw.       the  plaintiff,  or  still  retained  title  to  the  premises  sufficient  to 
enable  them  to  recover  on  their  own  demise. 

Admitting-  that  by  the  operation  of  the  act  of  1811,  (34sess. 
r.h.  161.)  the  trustees  are  entitled  to  convey,  and  that  their  deed 
to  Van  Aken  is  void,  yet  the  legal  title  remains  in  them,  until  a 
transfer  is  made  by  them  to  the  supervisors  or  overseers  of  the 
poor  pursuant  to  the  act.  The  act  is  somewhat  obscurely 
worded,  but  when  all  its  parts  are  taken  together,  it  must  be 
construed  as  only  directing  the  trustees  to  convey.  The  second 
section  declares,  that,  as  soon  as  may  be,  after  the  first  Tuesday 
in  May  then  next,  all  the  corporate  estate  and  interest  remain- 
ing undivided  of  the  freeholders  and  commonalty  of  Kingston 
shall  be,  and  thereby  is  declared  to  be,  vested  in  the  supervisors 
of  the  poor.  If  the  title  was  intended  to  be  vested  in  the  supervi- 
sors of  the  poor,  by  operation  of  the  statute  solely,  it  would  not 
have  declared  that  as  soon  as  may  be  after  the  first  of  May,  &c. 
The  expression  necessarily  implies  that  something  was  to  be 
done  after  the  first  of  May,  to  pass  the  title  ;  hence  the  necessity 
and  propriety  of  the  provision  in  the  third  section :  "  That  as 
soon  as  may  be  after  the- first  of  May,  the  supervisors  should 
notify  the  trustees  and  overseers  of  the  poor  to  convene ;"  and 
requiring  the  trustees  to  make  a  full  surrender,  transfer,  assign- 
ment, and  delivery  to  the  supervisors  and  overseers  of  the  poor, 
of  all  the  estate  vested  in  them,  in  trust  for  the  freeholders 
and  inhabitants  of  KingUon.  If  the  estate  was  vested  in  the 
overseers,  by  operation  of  the  second  section,  this  provision  was 
unnecessary,  and,  indeed,  absurd,  for  if  the  estate  had  already 
passed  by  the  act,  they  could  not  transfer  any  thing  to  the  over- 
seers of  the  poor  and  the  supervisors. 

There  is  an  incongruity  between  these  two  sections.  The  se- 
cond declares  the  estate  vested  in  the  overseers  of  the  poor; 
and  the  third  requires  the  trustecss  to  assign,  transfer,  and  sur- 
render the  same  to  the  supervisors  and  overseers  of  the  poor. 
It  must  undoubtedly  have  been  the  intention  to  vest  the  interest 
in  the  supervisors  and  overseers,  because  the  supervisors  are 
made  a  part  of  the  board  which  is  to  meet,  to  take  the  manage- 
ment and  direction  of  the  property,  paying  debts,  and  making 
division  of  the  lands ;  and  to  whom  the  trustees  are  to  account. 
q 
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According  to  this  construction,  then,  the  title  remains  in  the  rvpw  york, 
trustees  until  they  transfer  the  same  to  the  supervisors  and  over    J^^j^, 
seers  ;  and  there  is  no  evidence  that  this  has  been  done.     The      Jackson 
trustees,  therefore,  still  retain  aright  to  recorer  on  their  demise,       j^V, 
if  they  have  not  parted  with  that  right  by  the  deed  of  1804. 

The  defendant,  by  the  deed  of  the  30th  of  June,  lfe'04,  is  not 
entitled  to  more  than  one  half  of  the  Pluttekill,  or  creek.  After 
stating  the  course  leading  to  the  creek,  the  words  used  are, 
4t  thence  up  the  same  to  the  southwest  corner  of  a  lot  conveyed  to 
Abraham  Loan;  jun'r. 

There  can  be  no  doubt  but  that  this  lot  must  follow  the  creek 
upon  one  of  its  banks,  or  through  the  middle.  This  descrip- 
tion or  boundary  never  can  be  satisfied  by  running. a  direct  or 
straight  line.  The  terms  "  up  the  same,"  necessarily  imply  that  it 
is  to  follow  (he  creek,  according  to  its  w  hidings  and  turnings, 
and  that  must  be  in  the  middle  or  centre  of  it.  The  rule  is  well 
settled,  that  when  a  creek,  not  navigable,  and  which  is  beyond 
the  ebb  and  flow  of  the  tide,  forms  a  boundary,  the  line  must 
be  so  run. 

The  small  lot  belonging  to,  or  possessed  by,  the  father  of  the 
defendant,  and  excepted  in  the  deed  under  which  he  claims, 
was  sufficiently  located  by  the  testimony  of  John  A.  Lowv  and 
Wiiliam  Blackwell,  to  warrant  the  verdict  of  the  jury.  They  both 
agree  that  the  situation  of  the  land  thus  excepted,  was  south,  and 
adjoining  the  sixteen-acre.lot ;  that  the  father  of  the  defendant 
and  of  one  of  the  witnesses  possessed  it  at  the  time  the  above 
deed  was  executed  by  the  trustees  to  the  defendant,  and,  conse- 
quently, claimed  it  in  behalf  of  the  trustees,  and  continued  to 
do  so  until  his  decease.  This  ought  also  to  be  included  in  the 
recovery. 

Judgment  for  the  plaintiff 
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.NEW  YORK, 
May,  1815. 

Morrbl  Morrell  and  others,  executors,  8?c.  against  PlXLEY. 

Pixlet,  Same  against  Seaman  and  Reynold,  bail,  #c. 

tic. 

a  bail  piece  SLOSSON,  for  the  plaintiffs,  moved  for  leave  to  amend  the 
teA^atterapt  hail-piece  filed  in  this  cause,  by  striking  out  the  words,  "  Tres- 
bytiie  bail  to  pags  on  tne  case  »  anc]  inserting,  in  their  place,  the  word  debt, 

surrender,  w;is    »  '  a*  F  1 

not  aitnwed  to  Xhe  writ  and  declaration  were  in  debt,  and  special  bail  was  put 

be  amended,  at  '  * 

the  instance  of  in  jn  June.  1813.  Judgment  was  obtained  in  January  term,  1814, 

the       plaintiff,  ...  b  .  ■  ■, 

by  striking  out  on  which  a  ca.  sa.  was  issued,  and  returned  noncst  inventus.  In 

"trespass  'on  September  following  the  suit  was  commenced  against  the  bail, 

insVrtlnz    Uie  and  in  t'ebruari/  last,  a  declaration  was  filed,  to  which  the  defend- 

to^akeitco"  ants>  m  Murch  last,  pleaded  ml  ticl  record. 

Uw  In  "vhkh       *l  appeared  that  in  October  or  November  last,  one  of  the  plain- 

the    principal  tiflfs  was  informed  of  the  mistake  in  the  bail-piece ;  but  the  plain- 
was,    in    lact,  r  * 

arrested,    the  tiff's  attorney  stated,  that  he  did  not  know  of  it,  until  it  was  in- 

plainliff's     at  ,  ,  .  '  ' 

tomey  not       timated  to  him,  in  April  last,  by  the  attorney  for  the  defendant. 

having     disco-    ,  jii  •  <*.  i       •     •■      •  im    j 

vered  the  mis-  Jt  appeared,  also,  that  some  time  after  the  bail-piece  was  nlcd, 

rer \ wit  h-  the  bail  had  proceeded  to  take  their  principal,  in  order  to  make 

ga.nsttie  ai .  ^  surrender;  but  it  appearing  from  the  copies  of  the  bail-piece, 

procured  for  that  purpose,  that  the  bail  was  not  in  the  action  in 

which  he  had  been  arrested,  nothing  further  was  done,  and  the 

principal  was  again  set  at  large. 

P.  A.  Jn//,  contra,  objected,  that  this  being  a  recognisance 
signed  by  the  party,  and  acknowledged  before  a  judge,  could 
not  be  altered  in  this  way,  any  more  than  a  bond  or  contract. 

Per  Curiam.  This  amendment  cannot  be  allowed;  especial- 
ly after  an  attempt  of  the  bail  to  surrender  their  principal,  and 
when  it  might  be  to  their  prejudice.  There  appears  also  to 
have  been  a  laches  on  the  part  of  the  plaintiffs,  in  not  making 
the  application  sooner. 


END    OF    MAY    TEKM. 


CASES 

ARGUED  AND  DETERMINED 
IN    THE 

SUPREME  COURT  OF  JUDICATURE 

OF    THE 

STATE  OF  NEW-YORK, 

IN  AUGUST  TERM,  IN  THE  FORTIETH  YEAR  OF  OUR  INDEPENDENCE. 


Smith  against  Shaw. 

IN  ERROR,  from  the  Court  of  Common  Pleas  of  Jefferson 
county. 

Shaw  brought  an  action  of  assault  and  battery,  and  false  im-    where 
prisonment,  against  Smith,  in  the  court  below.     The  defendant  g^tjjyjgj 
pleaded  not  guilty,  with  notice  of  special  justification,  to  be  tion  of  a  eourt 
given  in  evidence  on  the  trial.      At  the  trial,  in  July.  1814,  it  rested,  and  de- 

,  ,  ,!,..«.,.       r-  4AiJ     tained  for  trial, 

was  proved,  on  the  part  of  the  plaintiff,  that,  in  January,  1814,  for  ao  offence 
Shan  was  arrested,  at  Adams,  distant  about  fifteen  miles  from  their  jurisdic- 
Sackefs  Harbour,  by  two  persons,  whose  names  were  Hopkins  {j°en'  J^o™17 
and  Findley,  and  carried  by  them  to  Sacket's  Harbour.  The  ^tkiDagre^rae^ 
witness  applied  to  the  defendant  to  get  Shaw  released,  and  the  passers,  but  ai- 

rr  <->  so  a  conjuiand- 

defendant  said  he  had  a  man  in  the  provost  guard,  by  the  name  ing  officer  who 

*  °  lij   ratifies  and  af- 

of  Shaw,  who  had  been  brought  there  by  Hopkins ;  that  he  had  firms  their  acts, 

,      -  or  himself  un- 

been  confined  four  or  five  days,  on  charges  of  treason,  and  oi  dertakes  to  ex- 
being  a  spy ;  and  that  he,  the  defendant,  should  not  release  over  the  plain- 
Shaw,  until  he  had  seen  Lieutenant  Hopkins,  who  was  expected  |0  anViiion?01 

Whether  a 
mere  refusal  to 
discharge  the  plaintiff  would  render  the  commanding  officer  a  trespasser  ?  Quare.  But  it  seems  that  a 
provost  marshal  would  not  be  liable  for  detaining  the  plaintiff. 

A  citizen  of  the  United  States,  not  in  military  service,  is  not  amenable  to  a  court  martial. 

Where  the  subject  matter  of  a  suit  is  not  within  the  jurisdiction  of  a  court,  all  the  proceedings  are  ab- 
solutely void,  and  the  officer,  as  well  as  the  party,  is  a  trespasser. 

But  where  the  subject  matter  is  within  their  jurisdiction,  and  the  want  of  jurisdiction  is  to  the  person 
or  place,  the  officer  is  ejcosed.  unless  the  want  of  jurisdiction  appears  on  the  process. 

Vol.  XII.  K  k 
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Albany,    to  return  to  Socket's  Harbour  in  eight  or  ten  days  ;  that  he,  the 
''   defendant,  was  not  acquainted  with  the  civil  law,  but  knew  the 
martial  law,  and  should  be  governed  by  it;  that  he  should  re- 
gret to  keep  an  innocent  man  in  confinement,  and,  if  he  were 
satisfied  of  the  innocence  of  Sham,  he   would  release  him. 
Shaw  was  brought  before  the  defendant,  by  his  order,  and  stated 
that  a  person  of  the  name  of  Burr,  at  Socket's  Harbour,  knew 
him  to  be  a  citizen  of  the  U.  States.     Smith  made  some  excuse 
for  not  then  sending  for  Burr,  but  said  he  would  send  for  him  the 
next  day,  and  remanded  Shaw  to  the  guard  house.     The  witness 
understood  from  Smith,  that  he  was  the  commanding  officer  at 
Socket's  Harbour.     The  witness,  about  ten  days  after,  saw  Shaw 
at  large,  in  Adams. 

Another  witness  stated,  that  when  Smith  was  applied  to,  a6 
above  stated,  in  behalf  of  Shaw,  he  appeared  to  have  forgotten 
him,  and  observed,  that  he  had  been  very  much  occupied  ;  that 
he  regretted  to  detain  an  innocent  man  ;  but  that  he  must  in- 
vestigate the  case,  before  he  could,  with  propriety,  discharge 
him.  It  was  proved  that  Shaw,  (a  native  of  Scotland,)  was  a 
naturalized  citizen  of  the  United  States,  and  resided  in  the 
county  of  St.  Lawrence  at  the  time  of  his  arrest. 

The  defendant  below,  offered  to  prove,  in  justification,  that 
on  the  6th  of  January,  1314,  the  plaintiff' below  wa6  committed 
by  Hopkins  and  Findley,  then  officers  in  the  army  of  the  United 
States,  to  the  officer  commanding  the  provost  guard  at  Socket's 
Harbour,  and,  by  their  order,  was  taken  and  kept  by  that  officer, 
in  his  custody ;  that  Hopkins  and  Find/ry,  at  the  time  of  the 
commitment  of  the  plaintiff,   delivered  to  the  officer  of  the 
guard,  a  writing  signed  by  them,  stating  the  charges  against  the 
plaintiff  to  be,  "  exciting  insurrection  and  mutiny  among  the 
good  citizens  of  the  United  States,  at  the  town  of  Adams,  in  the 
state  of  New-York,  on  the  Gth  of  January,   1814  ;"  "  violating 
his  parole  as  a  prisoner  of  the  enemy,  and  engaging  in  an  illicit 
trade,  to   furnish  the  enemy  with  necessaries  from  the  I  'nitcd 
States:""    "Being  an  enemy's  spy  in  time  of  war,  between 
Great    Britain    and    the    United  States ;"     under   which   last 
charge,  it  was  specified,  "  making  improper  and  suspicious  in- 
quiries of,  and  concerning  the  military  post  at  Socket's  Harbour, 
in  the  vicinity  of  the  same ;  and  for  lurking  in  and  about  said 
post,  without  any  apparent  cause,  or  business."     The  defend- 
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ant  further  offered  to  prove,  that  the  plaintiff  was  so  committed,    ALBANY, 
and  so  received,  and  detained  by  the  officer  of  the  provost  ^^J^ 
guard ;  that  it  was  the  same  detention  complained  of;  and  that        Smith 
the  defendant  could  not  legally  prevent  the  said  arrest  and  de-       Shaw. 
tention  of  the  plaintiff. 

The  court- below  refused  to  admit  the  evidence  thus  offered 
by  the  defendant,  in  justification  ;  but  decided,  that  it  might  be 
received  in  mitigation  of  damages  ;  and  with  that  direction  the 
cause  was  left  to  the  jury,  who  found  a  verdict  for  the  plaintiff 
for  779  dollars  and  25  cents.  The  counsel  for  the  defendant 
tendered  a  bill  of  exceptions  to  the  opinion  of  the  court  below, 
on  which  the  writ  of  error  was  brought  to  this  court. 

Sterling,  for  the  plaintiff  in  error,  contended,  that  the  evi- 
dence offered  by  the  defendant,  in  justification,  was  improperly 
rejected  by  the  court.  The  defendant  below  was  not  answer- 
able for  the  arrest  of  the  plaintiff.  It  was  made  without  the 
knowledge  or  consent  of  the  defendant,  who  knew  nothing  of 
the  plaintiff,  until  he  was  committed  to  the  custody  of  the  officer 
of  the  provost  guard.  Was  the  defendant  bound  to  discharge 
without  any  inquiry  into  the  circumstances  of  the  case  ?  It 
does  not  follow,  because  a  person  has  a  command,  or  control 
over  the  arresting  officer,  that  he  is  responsible  to  the  person 
arrested,  without  legal  notice  of  his  being  unlawfully  detained. 
Legal  notice  to  the  defendant,  must  be  the  decision  of  a  court 
martial,  as  to  the  innocency  of  the  prisoner.  According  to  the 
laws  and  usages  of  war,  the  defendant  could  not  have  discharg- 
ed Shaw  without  investigating  the  causes  of  his  commitment. 

By  the  articles  of  war,  (80,  81,  82.,)  an  officer  commanding 
a  guard,  or  provost  marshal,  is  bound  to  receive  and  keep  any 
prisoner  committed  to  his  charge  by  an  officer  of  the  army, 
provided  such  officer  delivers  an  account  in  writing,  signed  by 
him,  of  the  crime  with  which  the  prisoner  is  charged  ;  and  such 
prisoner  cannot  be  released  "  without  proper  authority." 

The  "  proper  authority,"  mentioned  in  the  articles  of  war, 
is  not  the  will  and  pleasure  of  the  commanding  officer,  but  the 
decision  of  a  regular  court  martial.  It  may  be  said,  perhaps, 
that  the  defendant  did  not  proceed  according  to  the  articles  of 
war,  but  discharged  the  plaintiff,  afterwards,  on  being  convinced 
of  his  innocence,  without  any  court  martial  having  been  held. 
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ALBANY,    If  the  defendant  did  so,  he  acted  without  proper  authority,  and 
August^iaii.  at  his  peril# 

But  we  contend,  that  the  detention  of  the  plaintiff  was  not 
unlawful.  The  plaintiff  was  charged  with  being  a  spy,  and 
with  a  breach  of  his  parole  ;  these  were  offences  within  the  ju- 
risdiction of  a  court  martial.  It  is  enough  to  justify  the  officer, 
that  the  subject  matter  is  within  the  jurisdiction  of  the  court. 
If  the  court  has  no  jurisdiction  as  to  the  person  of  the  party  ar- 
v  rested>  ne  mU6t  come  in  and  plead  it.*  We  do  not  pretend  that 
Denning,  i     citizens  are  subject  to  courts  martial  for  crimes :  but  if  the  sub- 

Salk.Rep.  20l.  .  ..,.,..,..  „  ... 

Camper,  476.    ject  matter  is  within  the  jurisdiction  of  a  court  martial,  the  party 
92.  must  plead,  that  he  is  a  citizen,  and  not  a  soldier.     In  Grant  v. 

+  2  Hen  Bi  G°uM,f  &  was  admitted,  that  a  court  martial  had  a  right  to  try 
R?p.  69.  86.      an(j  decide   the  question,   whether  soldier   or  not.      Such  a 
power  is  inseparable  from  its  jurisdiction.     It  must,  however, 
take  care  to  decide  the  question  on  proper  and  sufficient  evi- 
dence. 

But  we  contend,  that  the  plaintiff,  as  to  his  person,  was  sub- 
ject to  a  court  martial ;  he  was  an  alien,  born  in  the  enemy's 
country,  and,  prima  facie,  was  an  alien  enemy. 

Again,  admitting  that  the  plaintiff  was  a  naturalized  citizen, 
lie  might,  on  the  principles  of  natural  and  unalienable  allegiance, 
be  treated  as  a  spy.  He  might  be  treated  according  to  the  laws 
of  his  native  country.  The  doctrine  of  perpetual  allegiance 
has  been  recognised  by  our  courts.  In  the  case  of  Isaac  ll'i'l- 
Hams,  who  was  tried  in  the  circuit  court  of  the  United  Statesy 
for  the  district  of  Connecticut,  in  September,  1799,  Chief  Justice 
Ellsworth,  adopted  the  principle  and  the  reasoning  of  Black- 
stone,  relative  to  allegiance,  or  the  political  compact,  and  con- 
sidered it  as  still  the  common  law  of  this  country.  lie  accord- 
ingly rejected  the  evidence  offered  by  the  prisoner,  to  show 
that  he  was  a  naturalized  citizen  of  France. 

A  court  martial  had  power  to  try  the  question,  whether  Shaw 
waB  a  naturalized  citizen  or  not.  Citizenship  is  a  plea  that  might 
be  urged  by  every  person  arrested  as  a  spy,  and  it  must  necessa- 
rily be  tried  by  the  court  martial  before  whom  he  is  brought.  It 
may  be  said  the  articles  of  war  of  the  United  Slates  speak  only 
of  officers  and  soldiers:  so  do  the  mutiny  acts  in  England;  yet 
courts  martial  try  the  question,  whether  a  person  is  a  soldier  or 
not. 
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Again,  as  to  the  policy  of  this  doctrine :  it  is  essential  to  the    Albany. 
public,  safety.    Salus  populi,  suprema  lex  est.    This  is  not  a  doc- 


trine dangerous  to  liberty,  or  to  the  rights  of  citizens,  qualified 
as  it  is  with  the  requisites,  that  there  must  be  a  case  of  necessity, 
a  probable  cause,  for  the  arrest.  Silent  leges  inter  arma.  In 
cases  which  are  for  the  public  good,  a  man  may  justify  doing  a 
wrong;  as,  in  time  of  war,  a  person  may  erect  bulwarks  on  the 
land  of  another.*  A  man  may  justify  pulling  down  a  house  *N^sMax- 
that  is  burning,  to  save  the  neighbouring  houses.  Cases  of  ne-  ^^vfer^t, 
cessity  and  public  exigency  are  exceptions  to  the  general  rules  b- 
of  common  law.  If  the  rights  of  public  property  may  be  vio- 
lated, in  time  of  war,  for  the  public  good,  why  may  not  the 
rights  of  person  be  violated  also  ?  It  is  admitted  on  all  hands, 
that  if  the  plaintiff  had  been  a  spy,  his  detention  would  have 
been  justifiable  and  proper.  Now,  the  defendant  did  nothing- 
more  than  every  officer,  in  his  situation,  was  bound  to  do ;  that 
is,  to  make  inquiry  into  the  truth  of  the  facts  charged  against  the 
prisoner,  whom  it  was  necessary  to  detain,  until  the  fact  of  his 
being  a,  spy,  or  not,  could  be  ascertained.  It  is  impossible  for 
the  commanding  officer  to  know  whether  the  person  arrested  is 
a  spy  or  not,  without  investigation. 

But  the  plaintiff  being  an  alien,  born  in  Scotland,  was,  prima 
facie,  an  enemy ;  and  there  was,  therefore,  a  probable  cause  for 
the  detention. 

Again,  had  not  the  defendant  a  right  to  detain  the  plaintiff,  in 
order  to  deliver  him  over  to  the  civil  power,  there  being  a 
charge  of  treason  against  him?  The  B2d  article  of  war  requires 
every  officer  or  provost  marshal,  to  whose  charge  prisoners  are 
committed,  within  twenty-four  hours  after  such  commitment,  or 
as  soon  as  relieved  from  his  guard,  to  report,  in  writing,  to  the 
commanding  officer,  the  names  of  the  prisoners,  their  crimes, 
and  the  names  of  the  persons  who  committed  them. 

Storrs,  contra,  (Fan  Vechten,  same  side.)  The  plaintiff,  bein<»- 
a  naturalized  citizen  of  the  United  States,  is,  by  our  law,  en- 
titled to  all  the  rights  and  privileges  of  a  native  citizen,  without 
exception.  Even  in  England,  an  alien  naturalized  by  act  of 
parliament,  though  incapable  of  holding  certain  offices,  is  in  the 
same  state  as  if  he  had  been  born  in  the  king's  ligeance,f  and  is 
entitled  to  the  same  privileges  and  immunities.    The  doctrine  of  ^ 1  Bl  Cmn' 
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ALBANY*,    perpetual  allegiance  has  no  application  to  this  case.    The  ques 
Aogust,  1815.  \    *\  ,      °  ,  rv  ,,.      ,.  .     ,_  7 

v^s-^h*-   tion  is  not  between  the  government  of  the  United  states  and  titat 

Smith  Qf  Qrcat  Britain,  but  between  this  government  and  one  of  its 
Slu*r-  naturalized  citizens.  The  policy  of  our  government  has  been 
to  protect  its  naturalized  citizens,  not  only  in  this  country,  but 
every  where  ;  and,  if  they  did  not  receive  the  same  protection 
as  a  native  citizen,  the  act  of  naturalization  would  be  a  cruel 
mockery 

Then,  what  are  the  rights  and  privileges  of  a  native  citizen? 
He  is  entitled,  in  every  possible  case,  to  protection  from  military 
power.  The  laws,  rules,  and  articles  of  war  apply  exclusively 
to  officers  and  soldiers,  or  such  persons  as  are  subject  to  military 
law.  These  military  courts  martial  are  of  very  special  and 
limited  jurisdiction.  Martial  law,  as  it  is  called,  is,  as  Sir  Mat- 
*Hist.c.L.  thew  Hale%  observes,  in  truth,  no  law,  but  something  merely 
ed)  ^  indulged  as  law. (a)     The  civil  or  municipal  law  knows  no  such 

thing  as  a  military  state  or  military  court.  Our  citizens,  in  this 
respect,  are  in  the  same  state  as  if  no  war  existed  Independent 
of  the  mutiny  act  in  England,  or  of  our  act  of  congress  relative 
to  the  army,  no  such  thing  as  a  court  martial  or  military  law  is 
known.  Without  this  special  act,  a  court  martial  would  not 
have  power  even  to  try  a  spy.  Being  a  spy  is  an  offence  against 
the  law  of  nations,  and  might  be  tried  by  a  court  of  common 
law.  The  second  section  of  the  act  establishing  rules  and  arti- 
cles of  war,  passed  April  10,  1806,  defines  a  spy.  It  declares, 
*' that,  in  time  of  war,  all  persons  not  citizens  of,  or  owing  alle- 
giance to,  the  United  Stales  of  America,  who  shall  be  found 
lurking  as  spies,  in  or  about  the  fortifications  or  encampments  of 
the  armies  of  the  United  States,  or  any  of  them,  shall  suffer 
death,  according  to  the  law  and  usage  of  nations,  by  sentence 
of  a  general  court  martial."  It  cannot,  surely,  be  pretended  that 
the  plaintiff,  a  naturalized  citizen,  could  be  treated  as  a  spy. 
The  plaintiff  is  entitled  to  all  the  benefits  of  our  constitution 
and  bill  of  rights.  It  is  one  of  the  very  grievances  enumerated 
in  the  declaration  of  independence,  that  the  king  had  affected  to 

(a)  Lord  f/oughborough,  in  Grant  v.  Gould,  ('2  H.  Black.  98.)  said,  that  martial  lot*,  as 
described  by  Half,  and  Blackstonr,  did  not  exist  in  England  at  all.  It  had  been  exploded 
for  morp  than  a  century,  as  contrary  to  the  constitution.  The  mutiny  act,  passed  from 
time  to  time,  U  the  authority  Tor  courts  inarti.il,  which  are  subject  to  the  controlling 
power  of  the  courts  of  tt'tstnrinsttr  Hall,  to  prevent  any  excess  of  jurisdiction  by  those 
special  courts. 
I 
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render  the  military  independent  of,  and  superior  to,  the  civil    albanf^ 
power.      It  is  matter  of  astonishment,  that  in  less  than  forty  v^^J-^„/ 
years,  and  in  the  life  of  the  men  who  framed  that  instrument,  it       Smith 
should  be  urged  in  a  court  of  justice,  that  this  military  power       Sh*v- 
can  be  exercised  in  this  country :  in  England  it  would  not  even 
be  debated. 

The  bill  of  exceptions  does  not  state  even  that  the  defendant 
offered  to  prove,  that  the  plaintiff  was  lurking  in  or  about  the 
fortifications  or  camp  at  Sackefs  Harbour.  If  the  defendant 
meant  to  justify,  he  ought  to  have  pleaded  specially,  or  given 
notice  of  the  precise  facts  he  intended  to  prove.  The  notice 
states  no  more  than  what  the  defendant  offered  to  prove,  name- 
ly, that  Hopkins  and  Findley,  officers  of  the  army  of  the  United 
States,  committed  the  plaintiff  to  the  officer  of  the  guard,  or 
provost  marshal ;  and  that  the  defendant,  therefore,  had  a  right 
to  detain  him,  until  he  inquired  into  his  case,  or  had  the  plaintiff 
tried  by  a  court  martial. 

If  the  two  officers  who  arrested  the  plaintiff  were  trespassers, 
then  the  delendant  was  a  trespasser:  he  must  be  deemed,  by 
relation,  a  party  to  the  original  arrest ;  in  judgment  of  law,  he 
was  present,  and  a  party  to  the  arrest — every  officer  and  soldier 
was  under  his  absolute  command  and  control.  The  plaintiff, 
moreover,  was  brought  into  the  presence  of  the  defendant,  and 
claimed  his  rights  as  a  citizen,  but  the  defendant  ordered  him 
back  to  the  guard  house.  A  moment's  delay,  after  such  a  claim, 
for  any  cause,  was  unjustifiable.  A  military  commander,  after 
a  claim  of  citizenship,  cannot  detain  the  party,  or,  if  he  does  so, 
it  is  at  his  peril.  The  defendant  said  he  knew  nothing  of  the 
civil  law,  but  should  be  governed  by  the  martial  law. 

Because  courts  martial  have  jurisdiction  over  spies,  it  does 
not  follow  that  they  have  a  right  to  detain  and  try  every  person 
charged  as  a  spy.  To  make  out  a  justification,  the  defendant 
should  show  that  he  had  jurisdiction  over  the  person  of  the 
plaintiff.  If  a  military  commander  is  allowed  to  be  a  judge, 
and  to  decide  the  question  whether  a  person  is  a  citizen  or  not, 
he  has  jurisdiction  throughout,  and  may  order  a  court  martial, 
and  have  the  party  tried  and  executed.  If  such  be  the  law,  on 
what  ground  did  this  court  issue  a  habeas  corpus,  in  the  case  of 
Stacy,  to  a  military  commander,  and  order  an  attachment  against 
him,  in  case  he  did  not  discharge  the  prisoner  forthwith?  If  the 
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commander,  in  that  instance,  had  authority  to  try,  this  court 
could  not  discharge  on  habeas  corpus. 

But  it  is  said  the  defendant  might  detain  the  plaintiff,  in  order 
to  hand  him  over  to  the  civil  magistrate.  This  is  a  new 
ground  of  justification.  The  defendant  did  not  pretend  to  be 
a  civil  or  peace  officer.  It  is  the  first  time  we  have  heard  of 
military  commanders  being  peace  officers.  An  officer  of  the 
peace  is  bound  to  inquire,  and  may  justify  an  arrest,  and  de- 
tention, on  probable  cause.  A  mere  citizen  arresting  another 
for  a  felony,  does  it  at  his  peril.  But  what  grounds,  or  proba- 
ble cause  have  been  shown  by  the  defendant  ?  The  plaintiff 
was  arrested  fifteen  miles  from  Sacket's  Harbour,  and  his 
place  of  residence  was  more  than  one  hundred  miles  from  that 
place. 

Again,  the  facts  in  justification  were  before  the  jury. 


N.  Williams,  in  reply,  said,  the  question  was,  whether  the 

defendant  was  acting  as  a  ministerial  officer,  in  a  case  in  which 

it  was  his  duty  to  act.      If  he  was,  and  he  exercised  his  best 

judgment,  he  cannot,  by  any  principle  of  law,  or  doctrine  of 

*  ii  Johns,  relation,  be  made  a  trespasser.*     The  defendant  merely  re- 

ttep.  121.   158.  r  J 

'bo.  ceived  a  prisoner  who  had  been  arrested  by  officers  who  had 

a  right  to  arrest. 

The  detention  of  the  plaintiff,  before  he  was  reported  to 

the  defendant,  cannot  be  imputed  to  the   defendant.     And, 

the  defendant   had  a  right,   afterwards,  to  detain  the   plaintiff 

a  reasonable   time,  to  inquire   into  the  case,    and   ascertain 

t  Taylor  v.  the   truth  of   his   claim  to  be  discharged.!      And  what  is  a 

?^.".v''  p.    reasonable  time,  must  depend  on  the  circumstances  of  the  case. 

«asei,  45.  jyow  the  Court  below  decided  that  the  defendant  had  no  right 
to  detain  the  plaintiff  at  all,  not  that  he  detained  him  an  un- 
reasonable time. 

Admitting  that  the  defendant  had  no  right  to  decide  the  ques- 
tion, whether  the  plaintiff  was  a  citizen  or  not ;  we  say,  that 
for  that  very  reason,  he  had  a  right  to  detain  him,  until  the 
question  could  be  decided  by  a  court  martial,  or  the  proper 
authority. 


Thompson,  Ch.  J.,   delivered    the   opinion  of  the  Court. 
This  case  comes  before  the  court  upon  a  writ  of  error  to  the 
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common  pleas  of  Jefferson  county,  upon  a  bill  of  exceptions  Albakt, 
taken  at  the  trial,  for  excluding  the  testimony  offered  on  the 
part  of  the  defendant  below.  The  action  was  for  false  impri- 
sonment ;  and  the  defendant,  under  the  general  issue,  gave  no- 
tice of  a  justification  ;  to  support  which,  upon  the  trial,  he  of- 
fered to  prove,  that  the  plaintiff  was  committed  to  the  provost 
guard  by  Hopkins  and  Findley,  who  were  officers  of  the  army 
of  the  United  States,  charging  him,  the  plaintiff,  in  writing, 
with  having  excited  mutiny  among  the  citizens  of  the  United 
States,  violating  his  parole,  as  a  prisoner,  and  engaging  in  an 
illicit  trade,  and  furnishing  the  enemy  with  necessaries  from  the 
United  States,  and  being  an  enemy's  spy  in  time  of  war  be- 
tween Great  Britain  and  the  United  States.  It  appeared  in 
evidence,  on  the  part  of  the  plaintiff  below,  that  he  was  a  natu- 
ralized citizen  of  the  United  States,  and  was  arrested  by  Find- 
ley  and  Hopkins,  at  a  place  called  Adams,  about  fifteen  miles 
distant  from  Sackefs  Harbour,  where  the  army  was  stationed. 
Under  these  circumstances,  the  question  presented  to  the  court 
below  was,  whether  the  evidence  offered  on  the  part  of  the 
defendant,  would  amount  to  a  justification.  It  was  overruled 
as  a  justification,  but  admitted,  or  offered  to  be  received,  in  miti- 
gation of  damages. 

There  can  be  no  doubt  but  that  the  rights  and  the  responsi- 
bility of  the  defendant  must  be  governed  by  the  rules  of  law, 
applicable  to  courts  of  special  and  limited  jurisdiction.  And  it 
is  a  general  rule,  that  where  such  a  court  has  neither  jurisdic- 
tion of  the  subject  matter,  nor  of  the  person,  every  thing  done 
is  absolutely  void,  and  all  are  trespassers  who  are  concerned  in 
the  proceedings.  None  of  the  offences  charged  against  Sham 
were  cognizable  by  a  court-martial,  except  that  which  related 
to  his  being  a  spy  ;  and  if  he  was  an  American  citizen,  he 
could  not  be  charged  with  such  an  offence.  He  might  be 
amenable  to  the  civil  authority  for  treason  ;  but  could  not  be 
punished  under  martial  law,  as  a  spy.  There  was,  therefore,  a 
want  of  jurisdiction,  either  of  the  person  or  of  the  subject  mat- 
ter, as  to  all  the  offences  alleged  against  the  plaintiff.  There 
can  be  no  doubt  but  that  Hopkins  and  Findlcy  were  trespassers, 
and  the  defendant's  liability  must  depend  upon  the  fact  how  far 
he  has  ratified  and  affirmed  their  acts,  or  has  himself  undertaken 
to  exercise  any  restraint  over  the  plaintiff.  Had  he  barely  re- 
fused to  discharge  him  until  tried  by  a  court  martial,  I  should 
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Albany,     question  whether  he  could  be  made  a  trespasser  by  such  rC- 
August.  1815.    /.it,, 

iusal.  But  he  went  further,  and,  in  some  measure,  affirmed  the 
arrest;  for,  on  application  being  made  to  him  in  behalf  of  the 
plaintiff,  he  said  he  had  such  a  man  in  the  provost  guard,  and 
that  he  should  not  release  him,  until  he  saw  Ho?  kins ;  that  he 
knew  the  martial  law,  and  must  be  governed  by  it ;  thus  claiming 
the  right  to  hold  and  try  him  by  a  court  martial.  Nor  did  the 
defendant  stop  here:  he  undertook  to  act  affirmatively,  and  or- 
dered the  plaintiff  to  be  brought  before  him,  and  after  making 
some  examination  and  inquiries,  remanded  him  to  the  custody 
of  the  provost  marshal.  This  was  a  direct  and  positive  exercise 
of  authority  and  restraint. 

The  damages  recovered  against  the  defendant  appear  to 
me  to  be  very  high ;  but  this  is  a  question  which  cannot 
be  taken  into  consideration  by  this  court.  The  .judgment 
must  be  affirmed,  unless  the  evidence  offered  by  the  defend, 
ant  could  have  afforded  a  complete  justification.  The  con- 
duct of  the  defendant  in  this  case,  does  not  appear  to  have 
been  harsh  and  oppressive.  But  it  is  the  principle  involved  in 
it,  which  renders  the  question  important.  If  the  defendant 
was  justifiable  in  doing  what  he  did,  every  citizen  of  the  United 
States  would,  in  time  of  war,  be  equally  exposed  to  a  like  ex- 
ercise of  military  power  and  authority.  It  was  not  pretended 
on  the  argument,  that  if  the  plaintiff  was  a  citizen  he  was  amen- 
able to  a  court  martial  for  any  of  the  offences  alleged  against 
him.  And  the  defendant  could  certainly  have  no  legal  right  to 
detain  him  to  try  that  question  before  a  court  martial.  In  this 
respect,  he  acted  at  his  peril.  Suppose  a  habeas  corpus  had 
been  issued  from  this  court  to  bring  up  the  plaintiff,  would  it 
have  been  a  sufficient  return  by  the  defendant,  that  he  detained 
him  for  the  purpose  of  trying  by  a  court  martial  whether  he 
was  a  citizen  or  not.  The  defendant  does  not  stand  in  the  situ- 
ation of  a  subordinate  officer,  bound  to  obey  the  command  of 
his  superiors.  He  was  the  commanding  oliicer  at  SackePs  Har- 
bour, and  had  a  right,  without  doubt,  to  discharge  the  plaintiff. 
At  all  events,  Hopkins  and  Findley  had  no  authority  to  compel 
him  to  detain  him.  Had  the  suit  been  against  the  provost  mar- 
shal, more  difficulty  would  have  been  presented.  For,  under 
the  rules  and  articles  of  war,  he  was  bound  to  receive  him ; 
and  he  would  have  exposed  himself  to  punishment  had  he  volun- 
tarily released  him.  (1  Scss.  9  Cong,  ch,  20.  Ar.  30,  81.)     The 


OP  THE  STATE  OP  NEW-YORK.  267 

situation   of  the  provost  marshal  might  be  considered  some-   ^  Albany. 
what  analogous  to  that  of  the  pound-keeper  in  Badkin  v.  Pow- 
ell, {Corvp.  47b.)  where  it  was  held,  that  he  was   not  a  tres- 
passer merely  for  receiving  a  distress,  though  the  original  tak-       Shaw. 
ing  was  tortious,  because  he  was  bound  to  take  and  keep  what- 
ever  was  brought  to  him*     But  the  defendant  cannot  be  pro- 
tected under  this  principle.     He  had,  as  I  have  before  shown, 
made  himself  the  party  detaining  the  plaintiff.     The  general 
rule  which  appears  to  be  laid  down  in  the  books  is,  that  where 
the  subject  matter  of  any  suit  is  not  within  the  jurisdiction  of 
the  court  applied  to  for  redress,  every  thing  done  is  absolutely 
void,  and  the  officer,  as  well  as  the  party,  becomes  a  trespasser* 
But  when  the  subject  matter  is  within  the  jurisdiction  of  the 
court,  and  the  want  of  jurisdiction  is  to  the  person  or  place, 
then  the  officer  is  excused,  unless  the  want  of  jurisdiction  ap- 
pears on  the  process.  (10  Coke,   76.  Hard,,  480.)     But  in  the 
case  of  Wise  v.  Withers^  (3  Cranch,  3,31.)  the  liabilityj  even 
of  the  officer,  was  extended  by  the  supreme  court  of  the  United 
States  beyond  what  this  rule  would  seem  to  warrant.     It  was 
there  held,  that  trespass  lies  against  a  collector  of  militia  fines, 
who  distrained  for  a  fine  imposed  by  a  court  martial  upon  a 
person  not  liable  to  be  enrolled  ;  the  court  martial  having  no 
jurisdiction  in  such  cases.    The  court  said,  it  is  a  settled  princi- 
ple that  the  decision  of  such  a  tribunal,  in  a  case  clearly  with- 
out its  jurisdiction,  cannot  protect  the  officer  who  acts  under 
it;    that  the  court  and  officers  are  all  trespassers.      It  is  un- 
necessary, in  the  present  case,  to  press  the  principle  so  far,  as 
the  defendant  cannot,  in  any  manner,  be  considered  as  standing 
in  the  light  of  a  ministerial  officer*     That  a  want  of  jurisdic- 
tion of  the  person  renders  the  proceedings  void,  and  makes  the 
party  procuring  them  a  trespasser,  is  well  settled.     As  in  the 
case  of  Perkin  v.  Proctor^   (2  Wils,  382.)  where  it  was  held, 
that  trespass  lies  against  the  assignees  under  a  commission  of 
bankruptcy,  sued  out  against  a  person  not  liable  to  be  declared 
a  bankrupt.  And  in  the  case  oiMnstyn  v.  Fabrigas,  (Corvp.  175.) 
Lord  Mansfield^  in  giving  the  opinion  of  the  court,  refers  to  a 
suit  brought  by  a  carpenter  in  the  train  of  artillery,  against 
Governor  Sabine,  who  had  barely  confirmed  the  sentence  of  a 
court  martial,  by  which  the  plaintiff  had  been  tried  and  sen- 
tenced to  be  whipped,  and  the  governor  was  held  responsible, 
in  an  action  of  trespass,  because  the  plaintiff  was  not  liable  to 
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albanv,  martial  law.  Although  there  is  no  reason  to  believe,  but  that 
the  defendant  acted  in  good  faith,  and  under  an  honest  impres- 
sion, that  he  was  discharging  his  duty,  yet  we  think  he  acted 
without  authority,  and  that  the  matter  offered  in  evidence 
would  not  have  afforded  a  justification.  The  judgment  of  the 
court  below  must  therefore  be  affirmed. 

Spen'cer,  J.,  (dissenting.)  After  the  fullest  consideration, 
I  am  unable  to  arrive  at  the  same  result  to  which  my  brethren 
have  come,  and  must,  therefore,  dissent  from  their  opinion.  I 
shall  content  myself  with  merely  stating  the  grounds  of  my  dis- 
sent. 

It  cannot  be  pretended  that  the  plaintiff  in  error  is  at  all  re- 
sponsible for  the  arrest  of  Shaw  by  Hopkins  and  Findle//,  and 
his  first  imprisonment  in  the  provost  guard.  The  80th  article 
of  the  act  for  the  establishing  rules  and  articles  for  the  govern- 
ment  of  the  armies  of  the  United  States,  provides,  that  no  offi- 
cer commanding  a  guard,  or  provost  marshal,  shall  refuse  to  re- 
ceive, or  keep,  any  prisoner  committed  to  his  charge,  by  an  offi- 
cer belonging  to  the  forces  of  the  United  States,  provided  the 
officer  committing  shall,  at  the  same  time,  deliver  an  account,  in 
writing,  signed  by  himself,  of  the  crime  with  which  the  prisoner 
is  charged.  The  8 1st  article  forbids  an  officer  commanding 
a  guard,  or  provost  marshal,  releasing  any  person  committed  to 
his  charge,  without  proper  authority  for  so  doing.  The  65th 
article  authorizes  any  general  officer,  commanding  an  arm}-, 
or  colonel,  commanding  a  separate  department,  to  appoint  gene- 
ral courts  martial. 

Hopkins  and  FiruUey,  it  was  offered  to  be  shown,  were,  at 
the  time  of  Shaw's  commitment,  officers  in  the  army  of  the  United 
Stales  ;  that  they  committed  him  to  the  officer  of  the  guard,  or 
provost  marshal,  and  at  the  same  time  delivered  to  him  an  ac- 
count in  writing,  signed  by  them,  of  the  crimes  with  which 
they  charged  Shorn,  among  which  was  the  following:  his  "be- 
ing an  enemy's  spy,  in  time  of  war  between  Great  Britain  and 
the  United  States"  with  a  specification  of  his  u  making  impro- 
per and  suspicious  inquiries  of  and  concerning  the  military  post 
at  Sacket's  llarbovr,  in  the  vicinity  of  the  same,  and  for  lurking 
in  and  about  the  said  post  without  any  apparent  cause  or  busi- 
ness." 

The  bill  of  exceptions  furnishes  no  evidence,  direct,  pre- 
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jumptive,  or  probable,  that  the  plaintiff  in  error  was,  in  the     Albany, 
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least,  privy  to  the  defendant's  arrest  by  Hopkins  and  Hndley, 
or  his  reception  by  the  officer  of  the  guard,  or  provost  marshal. 
The  80th  article  virtually  confers  on  any  officer  belonging  to 
the  forces  of  the  United  States,  the  power  of  committing,  as  pri- 
soners, such  as  have  committed  offences  cognizable  by  military 
law.  Whether  they  are  responsible  for  arresting  persons  not 
amenable  to  a  military  tribunal,  is  not  the  present  question.  It 
is  enough  to  exempt  the  plaintiff  in  error  from  any  liability  for 
the  acts  of  inferior  officers,  that  they  have  the  power  to  com- 
mit offenders  for  trial,  and,  especially,  when  the  superior  officer 
has  not,  in  any  manner,  participated  in  the  act  of  commitment. 
The  article  in  question,  by  requiring  the  provost  marshal  to 
receive  any  prisoner,  committed  as  the  defendant  in  error  was, 
presupposes  the  right  of  any  officer  to  commit ;  and  every  offi- 
cer possesses  this  right  independently  of  his  superior. 

To  maintain  that  the  plaintiff  in  error  is  responsible  for  such 
an  act,  without  any  privity  of  his,  is,  in  effect,  to  maintain 
that  a  commanding  officer  is  responsible  for  every  act  of  an  in- 
ferior officer  or  soldier  under  his  command ;  a  doctrine  too  ab- 
surd to  require  refutation. 

It  appears  from  the  bill  of  exceptions  that  the  defendant  was 
a  naturalized  citizen  of  the  United  States,  born  in  Scotland,  and 
then  residing  in  the  county  of  St.  Lawrence,  and  as  such,  by 
the  2d  section  of  the  Act  of  Congress  of  the  10th  of  April, 
1806,  was  not  liable  to  be  tried  as  a  spy;  and  it  has  been  con- 
tended, that  as  there  was  a  want  of  jurisdiction  over  the  person 
of  the  defendant,  all  who  were  concerned  in  arresting  and  de- 
taining him  were  guilty  of  false  imprisonment. 

I  am  free  to  admit,  that  Hopkins  and  Findley  were  trespassers. 
Their  act  was  self  moved  and  voluntary,  and  at  their  peril ;  but 
I  am  not  prepared  to  admit  that  the  provost  marshal,  or  the 
plaintiff,  were  trespassers.  As  to  the  provost  marshal,  we  per- 
ceive that  the  80th  and  81st  articles  of  war  require  him,  under 
certain  conditions,  which,  in  this  instance,  were  complied  with, 
to  receive  prisoners  committed  to  his  charge ;  and  he  is  forbid- 
den to  release  them  without  proper  authority  for.  so  doing.  The 
case  of  Badkin  v.  Powell  and  others,  (Cowp.  47 6.)  is  expressly 
in  point.  There,  an  action  of  trespass  was  brought  against  two 
persons,  for  taking  the  plaintiff's  horse  and  cart,  as  well  as 
against  the  pound -keeper,  for  receiving  them:  the  original  taking 
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Albany,    was  admitted  to  be  wrongful ;  and  the  court  held,  that,  as  the 
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v^~v~^^  pound-keeper  was  bound  to  take  and  keep  whatever  was  brought 
Smith  to  him,  at  the  peril  of  the  person  who  brings  it,  he  was  not  a 
Stuw.  trespasser;  and  Lord  Mansfield  said,  "it  would  be  terrible  were 
he  liable  to  an  action  for  refusing  to  take  cattle  in,  and  were  he 
also  liable  in  another  action  for  not  letting  them  go."  As  to 
the  plaintiff  in  error,  it  is  urged,  that  if  he  be  not  answerable  for 
the  original  imprisonment,  he  made  himself  so  by  remanding 
Shaw  to  the  custody  of  the  provost  marshal. 

It  appears,  by  the  bill  of  exceptions,  that  Shaw  was  brought 
before  the  plaintiff  in  error,  who  was  the  commanding  officer  at 
Socket's  Harbour,  when  the  defendant  stated,  that  a  Mr.  Burr 
knew  him  to  be  a  citizen  of  the  United  States  ;  the  plaintiff  in 
error  made  some  excuse  for  not  sending  for  Burr  at  that  time, 
but  said  he  would  on  the  morrow,  and  then  remanded  the  de- 
fendant in  error  to  the  guard  ;  and,  in  about  ten  days  thereafter, 
the  witness,  who  testified  to  the  above  facts,  saw  the  defendant 
at  Adams. 

It  is  manifest,  from  the  bill  of  exceptions,  that  the  defendant 
in  error  was  brought  before  the  plaintiff  in  error,  at  his  own 
request,  and  with  a  view  of  procuring  his  enlargement  without 
a  trial  by  a  court  martial ;  the  act,  then,  of  going  before  the 
plaintiff,  was  for  the  defendant's  benefit.  Had  the  plaintiff  in 
error  been  merely  passive,  and  refused  to  interfere,  it  seems  to 
me  impossible  to  consider  him  as  a  tortfeasor.  It  does  not  ap- 
pear that  the  plaintiff  in  error  had  the  power  to  appoint  a  general 
court  martial.  A  spy  can  be  tried  only  by  a  general  court  mar- 
tial, and  such  courts  can  be  appointed  only  by  a  general  officer 
commanding  an  army,  or  a  colonel  commanding  a  separate  de- 
partment. (Art.  6/>.)  There  is  no  proof  that  the  plaintiff  in  error 
was  a  general  officer  commanding  an  army,  or  a  colonel  com- 
manding a  separate  department.  Before  the  plaintiff  in  error 
can  be  implicated  for  not  making  the  appointment,  the  defend- 
ant in  error  was  bound  to  show  he  was  the  one  or  the  other. 
If,  however,  the  plaintiff  in  error  had  the  power,  and  neglected 
to  exercise  it,  the  case  of  Salmon  v.  Pcrcival,  (Cro.  Car.  11)0.) 
is  decisive,  that  case,  and  not  trespass,  would  be  the  proper  and 
only  remedy.  It  comes,  then,  to  this :  had  the  plaintiff  in  error 
a  legitimate  right  to  discharge  the  defendant,  who  had  been  re- 
gularly committed  for  one  of  the  highest  offences,  without  being 
subjected  to  a  court  martial ;  and  was  he  bound,  upon  the  mere 
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allegation  of  the  prisoner  himself  that  he  was  a  citizen,  to  exer-  A^BstA^ 
cise  that  power  ? 

I  doubt  very  much,  whether  the  power  to  discharge  a  person 
thus  committed,  without  a  trial,  resides  in  any  officer  ;  it  cannot, 
and  ought  not,  to  be  inferred  from  the  fact  that  the  plaintiff  in 
error  professed  his  willingness  to  discharge  the  defendant,  if  in- 
nocent, nor  from  the  fact  that  he  subsequently  discharged  him 
without  a  trial.  It  is  one  thing  for  an  inferior  military  officer  to 
obey  his  superior,  and  it  is  another,  and  quite  a  distinct  consider- 
ation, whether  he  was  bound  to  obey.  In  analogy  to  proceed- 
ings in  the  civil  tribunals,  it  is  very  certain,  that  a  person  com- 
mitted by  magistrates,  charged  with  an  offence,  cannot  be  dis- 
charged from  custody,  and  from  the  offence,  without  the  inter- 
vention of  a  court,  and  an  investigation  into  the  offence  before, 
at  least,  a  grand  jury.  I  cannot  but  consider  the  defendant's 
discharge  as  an  act  of  power,  exercised  gratuitously  and  merci- 
fully ;  not  an  act  which  could  have  been  required. 

I  have  already  observed  that  the  plaintiff  in  error,  in  ordering 
the  defendant  to  be  brought  before  him,  evidently  did  so  at  the 
defendant's  request,  and  for  his  benefit ;  and  it  appears  that  the 
result  was,  to  accelerate  the  defendant's  discharge  from  impri- 
sonment :  the  remanding  the  defendant,  under  the  circumstances 
of  the  case,  amounted  to  no  more  than  a  declining  to  discharge 
him  on  his  own  allegation.  This  was  not  a  new  or  distinct 
commitment.  Had  the  plaintiff  in  error  gone  to  the  provost 
marshal,  and  heard  the  defendant's  allegations,  and  declined  in- 
terfering affirmatively,  there  could  be  no  pretence  to  charge 
the  plaintiff  as  a  trespasser.  The  remanding  was,  in  effect,  no 
more  than  a  refusal,  on  the  part  of  the  plaintiff  in  error,  to  inter- 
fere at  that  time.  It  appears  to  me  most  unreasonable,  that  the 
defendant  in  error,  at  whose  request,  and  for  whose  benefit,  the 
act  of  bringing  him  before  the  plaintiff  was  done,  shall  make 
that  act,  and  a  declining  to  interfere,  upon  the  mere  naked  as- 
sertion of  the  defendant,  an  independent  and  substantive  act  of 
imprisonment. 

What  is  an  officer,  circumstanced  as  the  plaintiff  in  error  was, 
to  do  ?  He  finds  a  man,  of  whom  he  knows  nothing,  charged  with 
an  offence,  in  writing,  and  under  the  hands  of  two  ol  his  officers, 
with  a  crime  of  the  most  heinous  nature,  a  crime  endangering 
a  post  of  immense  importance,  a  crime  punished,  as  well  by  our 
laws  as  those  of  every  nation,  with  death :  the  person  thus  tm« 
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a^^Tim   Pncatec^  ca^s  on  ^im  to  De  discharged  from  imprisonment,  upon 
v^-J-^^  the  allegation  that  he  is  a  citizen  ;  the  imprisonment  is  continued, 
s.mith       lintii  the  commanding  officer  becomes  satisfied  that  the  allega- 
Fh*w-      tion  of  citizenship  is  true,  and  then  the  prisoner  is  enlarged.     I 
see  no  fault,  no  violation  of  law,  nothing  unreasonable,  in  this 
procedure.      To  hold,  that  a  commanding  officer  is  bound  to 
know  the  fact  of  citizenship  of  every  person  committed  by  others 
as  a  spy,  and  that  he  must  instantly  release  him,  without  an  op- 
portunity to  make  inquiry,  and  become  satisfied  of  the  fact,  is 
most  unreasonable,  and  I  do  not  believe  it  to  be  law. 

I  have  met  with  no  case  bearing  out  the  court  below  in  con- 
sidering the  plaintiff  a  trespasser.  I  am  sensible  it  has  been  de- 
cided by  the  Supreme  Court  of  the  United  States,  (3  Cranch, 
337.)  that  it  is  a  principle,  that  the  decision  of  a  court  martial, 
in  a  case  clearly  without  its  jurisdiction,  cannot  protect  the  offi- 
cer who  executes  it.  This  I  do  not  think  applies  to  this  case, 
even  if  the  position  was  indisputable.  To  give  a  court  complete 
jurisdiction,  there  must  be  jurisdiction  as  well  over  the  person 
as  the  offence,  or,  as  applied  to  civil  proceedings,  over  the  cause 
of  action.  In  Truscott  v.  Carpenter  and  Man,  (1  Lord  Rai/m. 
229.)  the  court  held,  that  neither  the  officer  nor  party  are  bound 
to  take  notice  whether  the  cause  of  action  arose  out  of  the  juris- 
diction of  the  court ;  and  they  condemned  the  resolution  in  the 
case  of  the  Marshalsca,  as  a  hard  one,  and  warranted  by  none  of 
the  books ;  and  say,  if  the  cause  of  action  arose  out  of  the 
jurisdiction  of  the  court,  the  defendant  ought  to  plead  it ;  and, 
if  he  does  not,  the  affair  of  jurisdiction  is  over,  and  he  shall  not 
take  advantage  of  it  in  any  collateral  action  against  the  plaintiff, 
or  the  officer  who  executes  the  process.  The  same  doctrine 
will  be  found  in  Lutiv.  937.  1560.  and  1  Frccm.  338. 

It  appears  to  me,  that  the  case  of  Olict  v.  Besseg,  (2  Sir  T. 
Jones,  214.)  has  a  strong  bearing  on  this  case.  There  the 
plaintiff  had  been  arrested  by  process,  without  the  jurisdiction 
of  the  court ;  he  was  carried  within  the  liberty,  and  delivered 
to  the  defendant,  who  was  a  gaoler  of  the  liberty;  and  the  ques- 
tion was,  whether  false  imprisonment  lay.  The  court,  after 
many  arguments,  held,  that  the  action  did  not  lie  against  the 
gaoler,  for  he  had  done  no  wrong  to  the  party,  but  that  only 
which  belonged  to  his  office,  which  did  not  oblige  him  to  inquire 
whether  the  first  arrest  was  tortious  or  not:  even  if  he  had  been 
informed  of  the  tortious  taking,  he  ought  to  have  detained  the 
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prisoner,  being  delivered  to  him  with  a  good  warrant  for  the  ar-   Albany, 

rest.     The  plaintiff  here,  is  not  strictly  in  the  same  situation  A^8^»^^ 

as   the  provost  marshal,  not  personally  having   the  custody 

of  the  defendant.      He  had,  however,  a  supervisory  power 

over  him;   and  what  would   justify   the  provost  marshal  for 

detaining  the  defendant,  would  justify  him.     I  again  repeat  it, 

the  plaintiff  in  error  did  not  make  the  arrest,  and  he  was  under 

no  obiigation  to  discharge  the  defendant  in  error,  without  a 

trial  by  a  court  martial.      The  commitment  by  Hopkins  and 

Findley,  was  a  warrant  both  to  the  plaintiff  in  error  and  the 

keeper  of  the  provost  guard,  for  his  detention.      It  would,  in 

my  judgment,  be  most  irrational  and  mischievous,  that  an  officer, 

in  the  situation  of  the  plaintiff  in  error,  should  be  bound  first  to 

try,  and,  at  his  peril,  exercise  his  judgment  on  the  truth  of  the 

charge.      The  principle   contended  for  pushes  the  absurdity 

further:  the  plaintiff  in  error  is  not  even  allowed  to  inquire 

whether  the  defendant  in  error  was  exempted  from  a  trial  as  a 

spy,  or  not,  in  consequence  of  his  alleged  citizenship.    I  cannot 

yield  my  assent  to  doctrines  so  unjust  and  unreasonable  ;  and  am, 

therefore,  of  opinion,  that  the  judgment  below  ought  to  be 

reversed,  because  the  court  did  not  allow  the  evidence  offered 

to  be  a  full  justification. 

Platt,  J.,  not  having  heard  the  argument  of  the  cause, 
gave  no  opinion. 

Judgment  affirmed. 


Vol.  XII.  Mih 


2f4  GASES  IN  THE  SUPREME  COURT, 

ALBANY, 
Aueu'l.    1815.  • 


B_4>MOND    AND 
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V. 

Bearnard. 


Raymond  and  outers  against  Bearnard. 


where agpe-     IN  ERROR,  on  a  bill  of  exceptions,  to  the  court  of  common 

cial  agreement     ,  _   ^  nt.    J 

subsists  in  full  pleas  of  Orange  County. 

plaintiff  "can-  Bearnard,  the  plaintiff  below,  brought  an  action  of  assvmp- 
underThemo-  *®  against  Raymond  and  others,  the  defendants  below,  who  were 
"iJuu'^the  a  partners  m  trade,  carrying  on  business  under  the  firm  of  Ray- 
gre.ment   has ■  mond  #  Barnei/,  for  the  non-delivery  of   twelve    barrels    of 

beeu  rescinded  -  J 

by  t  e  deiend-  whiskey,  sold  by  them  to  Bearnard.     The  declaration  contained 

ant,  the  plain- 
tiff may,  under  three  COUntS. 

ney  had,  &c.  The  first  count  stated,  that  on  the  7th  of  September,  1813,  the 
money  paid  by  plaintiff,  at  the  special  instance  and  request  of  the  defendants, 
count oHhe"'  bargained  with  the  defendants  for,  and  the  defendants  sold  to 
Er|omeDwhpre  tne  plaintiff',  a  large  quantity,  to  wit,  twelve  barrels  of  whiskey, 
part    of  the  at  the  rate  of  twenty-two  dollars  a  barrel,  to  be  delivered  to  the 

purchase    roo-  J  ' 

ne_y  of  goods,  plaintiff  at  the  store  of  the  defendants,  within  a  reasonable  time 

which      the 

plaintiff  had  a  thereafter;  and  the  residue  of  the  money  that  might  be  due 

^rc^d   to    mil 

for,  and  take  therefor,  to  be  paid  on  the  delivery  of  the  whiskey  ;  and  that  in 
tain  time,  was  consideration  thereof,  and  that  the  plaintiff,  at  the  like  special 
lance,  and  The  mstance  and  request,  had  paid  to  them  one  hundred  dollars,  part 
not'ea'n  within  °^  tne  consideration  money,  and  had  promised  to  receive  the 
the  time,  but  whiskey,    and    pay    the    residue    of  the  money  due  for  the 

ioiiip  time  after  J1  »     J  J 

the  expiration  same,  they,  the   defendants,  undertook  to  deliver  the  same : 

of  it,  demand  , 

cd  tiie  goods,  and    that    although    the    plaintiff,    within    a    reasonable  time 

and     the    de  ,,  .,  ,.,.,.  -  ,         ,  « 

fendant  rem  thereafter,  to  wit,  within  the  tune  of  ten  weeks  thereafter,  at 
them,0  thVver  the  store  of  the  defendants,  did  demand  the  delivery  of  the 
titled1  ,frto's  Ve".  whiskey,  and  was  then  and  there  ready  and  willing  to  pay  the 
m.mey  paid  in  residae  of  thc  money*  and  offered  so  to  do,  and  hath  always 
adAndCea  de- ,)een  reac,y  to  receive  and  Pay  for  the  same ;  yet,  that  the 
mand   of  the  defendants,  not  regarding,  &c. 

iiioiuy,  before 

bringing  the  1  he  second  count  stated  the  sale  of  the  whiskey,  as  in  the 
Decenary.  first  count,  to  be  delivered  when  the  plaintiff  could  convenient- 
tenderofii  n-  'y  procure  teams  for  the  transportation  thereof,  which  the  plain- 
right, "but  urn  t'fi^  stated  to  be,  when  the  farmers  would  be  done  ploughing  : 
a'cuirn'ofin6  and  although  the  plaintiff,  when  the  farmers  were  done 
tereit.  ploughing,  as  soon  as  he  could  conveniently   procure  teams 

for  the  transportation  of  thc  whiskey,  to  wit,  on  thc  tenth  day 
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•f  November,  in  the  year  aforesaid,  at  the  store  of  the  defend-    Albany, 

j.  ,     ,  ,    0  August,    1815. 

ants,  did  demand,  &c.  \*^ss-**j 

The  third  count  was  for  money  had  and  received.  Raymond  jno 

OTHERS 

The  defendants  pleaded  the  general  issue  :  and  it  was  proved 


by  two  witnesses  for  the  plaintiff,  at  the  trial,  that  at  the  time 
the  whiskey  was  sold,  to  wit,  the  ?th  of  September,  it  was  agreed 
that  the  plaintiff  should  call  for  it,  at  the  store  of  the  defendants, 
within  one  month ;  but  that  the  plaintiff,  as  was  stated  by  one  of 
the  witnesses,  o'»jecting  to  the  time,  the  defendants  consented  to 
enlarge  it  to  five  or  six  days,  to  which  the  plaintiff  said  that  he 
would  take  it  away  if  he  could  ;  and  that  the  plaintiff  then  ad- 
vanced one  hundred  dollars  in  part  payment ;  the  other  witness 
stated,  that  the  agreement  was  to  pay  the  residue  of  the  money, 
and  take  away  the  whiskey,  within  one  month,  or  thereabouts. 
It  was  further  proved,  that  about  three  months  thereafter,  as 
one  witness  said,  or  on  the  10th   of  November,   as  the  other 
stated,  the  plaintiff  came  to  the  store  of  the  defendants,  and  de- 
manded the  delivery  of  the  whiskey,  and  tendered  the  residue  of 
the  purchase  money  ;  but  that  the  defendants  refused  to  deliver 
it,  alleging  that  the  plaintiff  had  violated  his  contract  by  not 
calling  in  time,  and  that  they  had  sold  the  whiskey,  and  thereup- 
on tendered,  and  offered  to  pay,  the  plaintiff  the  sum  of  one  hun- 
dred dollars. 

Upon  this  evidence,  the  counsel  for  the  defendants  contend- 
ed, that  the  plaintiff  was  entitled  to  recover,  neither  on  the  spe- 
cial counts,  nor  on  the  count  for  money  had  and  received  ;  but 
the  court  charged  the  jury,  that,  although  the  contract  was  not 
proved  as  laid,  yet  the  plaintiff  was  entitled  to  recover  the  one 
hundred  dollars,  under  the  money  count  ;  and  the  jury  found  a 
verdict  accordingly. 

A  bill  of  exceptions  was  tendered  by  the  defendants'  counsel, 
to  the  opinion  of  the  court  below,  which  was  now  submitted  to 
this  court  without  argument. 

Per  Curiam.  This  case  comes  before  the  court  on  a  writ  of 
error,  to  the  common  pleas  of  Orange  County  ;  and  the  errors 
complained  of  arise  out  of  a  bill  of  exceptions  tendered  at  the 
trial*  The  declaration  contains  several  counts  on  a  special  con- 
tract, and  also  the  common  money  counts.  Upon  the  trial,  the 
plaintiff  below  failed,  in  the  opinion  of  the  court,  in  support- 
ing the  special  contract,  but  they  allowed  him  to  recover  back 
the  money  advanced  at  the  time  the  contract  was  made.     The 


Bjurnahb 
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ALBANY,  ground  upon  which  the  plaintiff  failed  in  recovering  on  the 
v^l^-^y  special  contract,  was,  that  he  did  not  call  for  the  delivery  of  the 
Wbston  whiskey  within  the  time  limited  by  the  contract ;  and  when  he 
Babibb.  did  call,  and  demand  the  same,  the  defendants  refused  to  deliver 
it,  because  the  demand  was  not  made  in  season.  Thus,  the  de- 
fendants, by  their  own  act,  defeated  a  performance  of  the  con- 
tract. There  is,  therefore,  no  special  agreement  subsisting 
between  the  parties  ;  but  the  same  has  been  put  an  end  to  by 
the  election  of  the  defendants.  If  the  special  agreement  was 
still  in  force,  the  plaintiff  could  not  resort  to  the  general  counts. 
But  the  defendants  themselves  refusing  to  carry  into  effect  the 
contract,  they  ought  not  to  be  permitted  to  set  it  up  as  the  pre- 
text for  holding  the  money  advanced.  If  the  contract  is  re- 
scinded in  part,  it  must  be  in  toto  ;  and  the  plaintiff's  right  to 
recover  back  the.  money  paid,  is  undeniable.  (1  Term  Rep. 
133.  1  Bos.  #  Pull.  N.  S.  354.  5  Johns.  Rep.  87.  7  Johns. 
Rep.  1 32.)  No  demand  of  the  money  was  necessary,  before 
bringing  the  action ;  nor  did  the  tender  set  up  extinguish  the 
demand ;  the  only  effect  of  such  tender  is  to  preclude  any 
claim  for  interest.  The  judgment  of  the  court  below  must 
accordingly  be  affirmed. 

Judgment  affirmed. 


Weston  against  Barker. 

where  A.      THIS  was  an  action  of  assumpsit,  tried  before  his  honour  the 
gec!mtiMtiaBn  late  Chief  Justice,  at  the  sittings  in Ncn-York,  the  12th  of  Xovcm- 

in  trust,  to  dii-    ,  1010 

pose  of  part  of   QCr,    1 « 1  «J. 

bee  TeT^ved  Botvcn  &  Robins,  partners  in  trade,  in  New-York,  for  the 
ta?nM"'ecified  PurPose  of  securing  certain  debts,  on  the  4th  of  March,  1911, 
purposes  and  assigned  to  the  defendant  two  policies  of  insurance,  dated  on 

to  hold  the  ba  c  r  ' 

lance,  subject  to  the  1st  of  September,  1810,  made  by  the  New- York  Insurance 

the  ortler  of  A. 
which  trust  B. 

accepts  ;    and  A.  then  directs  B.  to  pay  the  balance  to  C.  and  B.  afterwards  receives  the  money  due  on 
the  securities;   G.  may  maintain  an  action  for  money  had  and  received,  against  B.  to  recover  such  ba- 
lance :  the  acceptance  of  the  trust  hy  B.  being  equivalent  to  an  express  promise  to  the  person  to  wuoiji 
A.  should  direct  the  money,  when  received,  to  be  paid. 
And  in  such  action,  B.  cannot  set  off  a  demand  which  he  may  have  against  A. 
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Company,  on  vessel  and  cargo.     At  the  time  of  the  assignment,    Albany. 

r      J  °  °  August,  181S. 

they  addressed  a  letter  to  the  defendant,  as  follows  :  "  Sir,  we  v«^-v-^/ 
have,  together  with  Mr.  E.  M.  Stillwell,  (who  was  jointly  in-      w^™h 
tereste*  with  them  in  the  vessel  and  cargo,)  subscribed  a  certain      Barkk*. 
assignment  to  you  of  two  policies  of   insurance  on  the  brig 
Salem  and  cargo,  on  which  is  claimed  from  the  New- York 
Insurance   Company   about  5,200  dollars :"        "  One   half  of 
which  is  for  our  account,  which  you  will  please  to  understand 
to  be  held  in  trust  to  discharge  the  following  obligations  of 
ours,  viz : 

An  acceptance  in  favour  of  John  Ward,  •       g594  08 

A  note  endorsed  by  E.  M.  Stilhvell,  at  6  months, 

11th  of  August, 937  50 

A  note  endorsed  by  E.  M.  Stillwell,  at  6  months, 

22d  of  August,  ......  82  25 


§1,613  83 
"  After  which  you  will  hold  the  balance,  which  may  be  receiv- 
ed, subject  to  our  order." 

On  the  back  of  a  copy  of  this  letter,  the  defendant,  at  the 
same  time,  made  and  subscribed  the  following  endorsement. 
"  I  acknowledge  to  have  received  from  Bowen  Sc  Robins,  the 
original  letter,  of  which  the  within  is  a  copy,  the  conditions 
named  in  which  I  engage  to  comply  with.  New-York,  March 
A,  1811." 

Bowen  8r  Robins  being  indebted  to  the  plaintiff  in  a  larger 
sum  than  the  amount  of  the  fund  in  the  hands  of  the  defendant, 
which  remained  unappropriated,  (after  drawing  on  him  for  about 
91  dollars,  in  favour  of  a  third  person,)  endorsed  on  the  above 
mentioned  copy  of  a  letter,  an  order,  in  favour  of  the  plaintiff, 
on  the  defendant,  as  follows:  "New-York,  March  15,  1811. 
Sir,  For  value  received,  we  hereby  request  you  will  account 
with  Abijah  Weston,  of  this  city,  for  the  amount  recovered  of 
the  New-York  Insurance  Company,  on  policies  assigned  you 
for  our  account,  first  providing  for  assumptions  made  by  us  to 
amount  of  1,705  dollars,  as  per  account  annexed;"  which  he 
delivered,  with  the  endorsement  of  the  defendant,  above  stated, 
to  the  plaintiff,  and  of  which  order  or  assignment  to  the  plain- 
tiff, the  defendant,  at  the  same  time,  or  within  a  day  or  two 
thereafter,  had  notice. 
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ALBANY,         The  defendant,  on  the  16th  of  April,  181 1,  received,  on  the 

AueiisM8l5.  ..    .  -  . 

policies  of  assurance  so  assigned  to  him,  the  sum  of  1,700  dol- 
lars ;  on  the  27th  of  the  same  month,  the  further  sum  of  2,298 
dollars  and  50  cents,  including  the  premium  notes  of  272  dollars 
and  50  cents;  and  on  the  15th  of  May  following,  the  further 
sum  of  978  dollars  and  76  cents,  making  in  the  whole,  exclu- 
sive of  the  premium  notes,  4,704  dollars  and  76  cents,  the  one 
half  of  which,  belonging  to  Bowen  8r  Robins,  was  2,352  dol- 
lars and  33  cents  ;  of  which  sum,  after  deducting  the  amount 
specially  appropriated  by  the  order  of  Bowen  Sr  Robins,  pre- 
vious to  their  assignment  to  the  plaintiff,  there  remained  a  ba- 
lance of  647  dollars  and  38  cents  in  the  hands  of  the  defend- 
ant, which,  with  the  interest  thereon,  was  the  amount  claimed 
by  the  plaintiff  in  this  action. 

The  defendant  offered  in  evidence,  by  way  of  set-off,  a  note 
drawn  by  Bowen  Sr  Robins,  in  favour  of  Mason  and  Wilcox, 
for  2,300  dollars,  dated  January  8,  1811,  payable  four  months 
after  date,  and  which  was  received  by  the  defendant  from 
Bowen  Sr  Robins,  for  goods  sold  to  them  by  the  plaintiff; 
which  note  was  protested  for  non-payment  on  the  1  lth  of  Mai/, 
1811. 

A  verdict  was  found  for  the  plaintiff  for  800  dollars,  subject 
to  the  opinion  of  the  court ;  and  the  amount  to  be  liquidated 
accordingly. 

The  case  was  argued  by  Warner  and  P.  W.  Radcliff,  for  the 
plaintiff,  and  by  Wells,  for  the  defendant ;  but  the  points  and 
authorities  are  so  fully  considered  in  the  opinion  of  the  court, 
that  it  is  deemed  unnecessary  to  state  the  arguments  of  the 
counsel. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
principal  question  in  this  case,  is,  whether  an  action  for  money 
had  and  received,  can  be  sustained  by  the  present  plaintiff  It 
was  nut  denied  on  the  argument  by  the  defendant's  counsel,  but 
that  the  action  would  be  supported,  if  an  express  promise  to  pay 
was  proved;  and,  indeed,  this  principle  is  too  well  settled  to  be 
questioned.  It  has  been  repeatedly  recognised  in  this  court.  [7 
Johns.  Rep.  103.  8  Johns.  Rep.  149.]  It  appears  to  me  that  the 
proof  in  this  case,  establishes  such  a  promise,  according  to  the 
good  sense,  and  sound  interpretation  of  thp  rule.  That  the  defend- 
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ant  has  actually  received  the  money,  is  admitted,  and  the  plain- 
tifl''s  claim  to  it  is  supported  by  the  strongest  principles  of  jus- 
tice and  equity,  as  will  appear  from  a  bare  statement  of  the  case. 

Bowen  8r  Robins,  on  the  4th  of  March,  1811,  assigned  to  the 
defendant  two  policies  of  insurance,  in  trust,  to  discharge  certain 
specified  debts,  and  the  balance  to  be  held  subject,  to  their  or- 
der. The  defendant,  on  the  same  day,  signified,  in  writing,  his 
acceptance  of  the  trust;  and  expressly  engaged  to  comply 
with  the  conditions  mentioned  in  the  letter,  which  declared 
the  trust ;  viz.  to  pay  the  specified  debts,  and  hold  the  ba- 
lance, subject  to  the  order  of  Bowen  8r  Robins,  On  the  15th 
of  the  same  month,  Bowen  8c  Robins  being  indebted  to  the  plain- 
tiff, gave  him  an  order  on  the  defendant  for  such  balance,  of 
which  notice  was  about  the  same  time  given  to  the  defendant. 
The  defendant,  afterwards,  received  the  amount  due  on  the  poli- 
cies, and  after  paying  the  demands  specified  in  the  declaration  of 
trust,  held  in  his  hands  a  balance  of  647  dollars,  38  cents,  which 
is  the  sum,  together  with  the  interest,  for  which  this  suit  is 
brought. 

This  brief  statement  of  facts,  would  seem  sufficient  to  show  the 
plaintiff's  right  to  recover.  The  money  has,  in  fact,  been  re- 
ceived by  the  defendant;  and,  according  to  the  very  terms  of  his 
engagement,  was  received  as  the  money  of  the  plaintiff,  and  not  of 
Bowen  8c  Robins,  they  having  previously  directed  the  same  to 
be  paid  to  the  plaintiff  If  A.  deliver  money  to  B.,  to  be  paid 
over  to  C,  the  latter  may  recover  it  of  B.,  in  an  action  for  mo- 
ney had  and  received.  (1  Bos.  8c  Pul.  296.)  It  is  immaterial,  in 
the  case  before  us,  whether  the  money  was  actually  paid  by 
Bowen  8c  Robins  to  the  defendant,  or  whether  it  came  into  his 
hands  from  any  other  quarter,  by  their  order.  When  it  was  re- 
ceived, it  was  received  as  the  money  of  the  plaintiff;  and  so,  in 
the  most  strict  and  literal  sense,  it  was  money  received  to  the 
plaintiff's  use.  It  was  considered  on  the  argument,  that  had 
the  plaintiff  been  named  in  the  declaration  of  trust,  as  one  of 
the  persons  to  be  paid  out  of  the  monies  received  on  the  policies 
he  could  maintain  this  action.  And  where,  in  good  sense  and 
sound  principle,  can  be  the  difference,  whether  he  was  originally 
named,  or  afterwards  designated,  according  to  the  terms  of  the 
defendant's  undertaking?  His  express  promise  was  to  hold  the 
balance,  subject  to  the  order  of  Bowen  8c  Robins.     A6  soon  as 
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such  order  was  given,  this  promise  attached  and  enured  to 
the  benefit  of  the  person  named  in  such  order.  It  is  undoubt- 
edly a  well-settled  rule  of  the  common  law,  that  choscs  in  action 
are  not  assignable ;  and,  therefore,  when  a  person  entitled  to 
money  due  from  another,  assigns  over  his  interest  in  it  to  a  third 
person,  the  mere  act  of  assignment  does  not  entitle  the  as- 
signee to  maintain  an  action  for  it :  but  if  there  be  an  assent  or 
promise  on  the  part  of  the  debtor  or  holder  of  the  money,  the 
action  for  money  had  and  received  has  been  holden  to  lie. 

What  will  amount  to  such  assent  or  promise,  so  as  to  make 
the  holder  of  the  money  liable,  will  be  better  seen  by  a  refer- 
ence to  some  of  the  adjudged  cases  on  this  subject.  In  Ward  v. 
Evans-,  (2  Ld.  Raym.  928.)  one  Fellows,  having  money  in  his 
hands  of  the  defendant,  gave  a  verbal  order  to  pay  a  certain 
sum  to  the  plaintiff,  and  to  endorse  it  Upon  a  note,  which 
he,  Fellows,  held  against  the  defendant,  and  this  endorse- 
ment was  accordingly  made ;  this  was  held  sufficient  to  main- 
tain the  action,  for  money  had  and  received  to  the  use  of 
Ward,  the  plaintiff.  Holt,  Ch.  J.,  said,  when  the  money  was  en- 
dorsed on  Fellows'  bill,  and  Fellows  directing  that  sum  to  be  paid 
to  the  plaintiff,  and  the  defendant  having  the  money  in  his  hands, 
it  amounted  to  a  receipt  of  so  much  money  by  the  defendant  to 
the  plaintiff's  use.  So,  also,  in  Israel  v.  Douglass  and  another,  (1 
JF/.  Bl.  Rep.  239.)  The  defendants  being  indebted  to  one  Dcl- 
tallr,  he  drew  an  order  on  them,  in  favour  of  the  plaintiff,  who 
had  advanced  money  to  Delvalle ;  the  defendants  accepted  the 
order,  and  they  were  held  responsible  in  an  action  for  money  had 
and  received.  Lord  Loughborough,  in  answer  to  the  argument, 
that  the  money  was,  in  point  of  fact,  owing  by  the  defendants  to 
Delvalle,  and  that  their  undertaking  was  to  him,  and  that  no 
money  was  in  reality  had  and  received  by  them  to  the  use  of  the 
plaintiff,  says,  the  debt,  with  the  consent  of  the  parties,  was  as- 
signed to  the  plaintiff,  of  which  the  defendants  had  notice,  and 
assented  to  it ;  by  which  assent  they  became  liable  to  the  plain- 
tiff for  money  had  and  received.  Had  the  defendant,  in  the 
case  before  us,  directly  accepted  the  order  drawn  on  him,  it 
would  fall  precisely  within  the  case  last  cited.  But  as  I  have 
before  observed,  this  could  in  principle  make  no  difference,  for 
the  express  promise  of  the  defendant  was,  in  substance,  to  pay 
over  the  money  to  whomsoever  Ihwen  ft  Robins  should  appoint 
to  receive  it.    And  this  appointment  was  made  certain  by  the 
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subsequent  designation  in  the  order.  That  this  was  sufficient  is 
established  by  the  case  of  Fenner  v.  Meares,  (2  Black.  Rep.  1269.) 
It  was  there  held  that  indebitatus  assumpsit  for  money  had  and 
received,  would  lie  by  an  assignee  of  a  respondentia  bond, 
where  the  obligor,  by  an  endorsement  thereon,  promised  to  pay 
the  same  to  such  assignee  as  the  obligor  should  duly  appoint* 
Here  the  promise  was  not  made  to  any  person  in  particular,  but, 
generally,  to  whomsoever  the  obligee  should  appoint.  It  is 
true,  that  the  authority  of  the  two  last  cases  has  been  ques- 
tioned by  later  decisions  in  the  English  courts.  (1  East,  104. 
3  East,  171.)  The  reasons  and  principles,  however,  upon 
which  they  were  founded,  have  not  been  shaken,  but,  on  the 
contrary,  sanctioned  by  this  court,  as  will  be  seen  by  the  case 
of  Neilson  v.  Blight,  (1  Johns.  Cas.  205.)  which  was  an  action  of 
assumpsit,  for  money  had  and  received.  From  an  examination 
of  the  facts  in  that  case,  it  appears  that  there  was  no  express 
promise  made  by  the  defendant  to  the  plaintiff.  Radcliff,  J. 
after  stating  the  leading  facts  in  the  case,  observes,  that  there 
was  a  trust  created  in  Raddon,  for  the  benefit  of  the  plaintiff 
which  the  plaintiff  had  a  right  to  affirm  and  avail  himself  of,  and 
that  this  trust  was  transferred  to  the  defendant,  who  became 
equally  responsible  with  Raddon,  by  receiving  the  wines  on  the. 
same  terms ;  that  there  was  an  implied  assumpsit  in  larv,  the  fund 
being  in  the  defendants  hands,  and  received  by  him  for  the  benefit 
of  the  plaintiff.  He  laid  it  down  as  a  maxim,  that  where  a 
trust  is  created  for  the  benefit  of  a  person,  though  without  his 
knowledge  at  the  time,  he  may  affirm  the  trust,  and  enforce  its 
execution.  And  Kent,  J.,  said,  from  these  facts,  the  law  will  in- 
fer  a  promise  by  the  defendant  to  pay  the  money,  because,  in 
justice  and  good  faith,  he  was  bound  so  to  do.  From  that  case, 
it  is  clear  that  no  express  promise  is  necessary,  in  order  to  make 
a  party  responsible  in  this  form  of  action.  But  in  the  case  be- 
fore us,  I  think  I  have  shown  that  there  was  what  must  be 
deemed  equivalent  to  an  express  promise ;  and  as  soon  as  the 
money  came  into  the  defendant's  hands,  he  became  bound  to 
pay  it  over  to  the  plaintiff,  according  to  the  principle  which 
governed  the  decision  in  M'Menomy  #  Townsend  v.  Ferrers, 
(8  Johns.  Rep.  82.) 

There  is  no  ground  upon  which  the  set-off  can  be  allowed ; 
that  is  a  claim  against  Bowen  &  Robins,  with  which  the  plain- 
tiff has  no  concern.      Nor  can  the  defendant  complain  of 


ALBANY, 
August.  1815. 

Weston 

v. 
Barker; 


Vol.  XI. 


No 


2B2  GASES  IN  THE  SUPREME  COURT 

A^,fsf  ^sii   any  hardship  in  the  case ;  for  he  held  this  note  against  Bowen  & 
v^^\^»/   Robins,  when  he  accepted  the  trust,  and  engaged  to  pay  the 
v  "T0"      money  now  in  question  to  their  order.     This  shows,  conclusive- 
Barher.      jy}  that  ne  d^  not  Jq^  jn  any  manner  to  this  fund  as  security, 
but  trusted  to  the  personal  responsibility  of  the  drawers  and  en- 
dorsers for  payment. 

The  opinion  of  the  court  accordingly  is,  that  the  plaintiff  is 
entitled  to  judgment. 

Spencer,  J.,  dissenting.  The  facts  in  this  case,  in  my  judg- 
ment, do  not  entitle  the  plaintiff  to  a  recovery.  The  simple  ques- 
tion is,  whether  a  person  having  money  in  his  hands  belonging  to 
another,  is  liable  to  a  suit  by  a  third  person,  to  whom  the  person 
entitled  to  the  money  shall  direct  it  to  be  paid,  without  any  pro- 
mise or  agreement  to  pay  the  money  to  such  third  person.  1  have 
not  been  able  to  find  a  case,  unless  it  be  that  of  M'Kim  v.  Smith, 
in  the  Baltimore  county  court,  tried  before  Nicholso?i,  Ch.  J.  (1 
Hall's  Law  Journal,  486.)  which  will  warrant  a  recovery  in  this 
case.  In  Criford  v.  Berry,  (11  Mod.  241.)  wages  being  due 
to  A.  from  the  East-India  Company,  he  ordered  B,  to  receive 
the  money  and  to  pay  it  to  C,  to  whom  he  was  indebted ;  C. 
brought  indebitatus  assumpsit  against  B.  Holt,  Ch.  J.,  held, 
that  the  action  could  not  be  maintained  by  C.  This  case  is 
very  briefly  reported,  but  there  can  be  no  doubt  that  B.  had  re- 
ceived the  money,  and  that  when  he  was  authorized  to  receive 
it,  he  received  the  direction  to  pay  it  to  C.  In  Surtccs  and  others 
v.  Hubbard,  (4  Esp.  Hep.  203. )  an  action  for  money  had  and 
received  was  brought  by  the  plaintiffs,  as  assignees  of  a  ship,  to 
recover  the  amount  of  freight  ;  notice  had  been  given  of  the 
assignment  of  the  ship  and  freight  to  them ;  the  objection 
was  taken  that  it  being  a  chose  in  action,  the  demand  could  not 
be  assigned,  so  as  to  enable  the  assignee  to  bring  a  suit  in  his 
own  name  ;  Lord  Ellcnborough  nonsuited  the  plaintiff,  saying, 
that  where  a  party,  entitled  to  money,  assigns  over  his  interest 
to  another,  the  mere  act  of  assignment  does  not  entitle  the  as- 
signee to  maintain  an  action  for  it ;  the  debtor  may  refuse  his 
assent ;  he  may  have  an  account  against  the  assignor,  and  wish 
to  have  his  set  off;  but  if  there  be  any  thing  like  an  assent  on 
the  part  of  the  holder  of  the  money,  in  that  case,  this,  which  is 
an  equitable  action,  is  maintainable. 
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In  Tenner  v.  Mearcs,  (2  Black.  Rep.  1268.)  the  defendant  had    at.bany, 
borrowed  money  of  Cox  on  respondentia,  and  by  au  endorse*  -_^s v '--,_" 
ment  on  the  bonds,  stipulated,  in  the  most  express  terms,  that  if      w«-toi« 
they  were  assigned,  he  held  himself  bound  to  pay  the  assignee,      Barkbw 
without  any  deduction  or  abatement,  and  on  the  return  of  the 
ship,  and  application  by  the  assignee,  the  defendant  desired  time, 
and    begged  the  assignee    would  not  sue  him.      Two  of  the 
judges,  Ch.  J-  De  Grey,  and  Nares,  J.,  held,  that  the  plaintiff  wag 
entitled  to  recover,  without  reference  to  the  promise  afterwards, 
on  the  ground,  that  these  bonds  were  essentially  necessary  to 
carry  on  the  India  trade,  and  that  it  would  clog  them,  and  be 
productive  of  inconvenience,  if  they  were  obliged  to  remain  in 
the  hands  of  the  first  obligee  ;  and  that  the  contract  was  devised 
to  operate  on  subsequent  assignments,  and  amounted  to  a  decla- 
ration, that  the  money  which  had  been  borrowed,  should,  on  as- 
signment, be  no  longer  the  money  of  A.  but  of  B.,  his  substi. 
tute.     Blackstone,  J.,  avoided  giving  any  decisive  opinion  on 
that  point,  but  put  the  case  on  the  subsequent  promise. 

This  case  may,  at  first  view,  be  supposed  to  favour  the  plain- 
tiff's right  to  maintain  this  suit ;  but  I  think  it  very  different  from 
the  present  case.  The  stipulation  to  pay  to  any  assignee  was 
as  explicit  as  language  could  make  it ;  and,  besides,  it  related  to 
a  trade  which  policy  required  should  be  protected  and  encour- 
aged ;  but  this  case  met  with  discountenance  from  Lord  Kenyan, 
in  Johnson  v  Col  lings.  (1  East,  104.)  He  declared  he  could  not 
agree  to  that  case,  and  he  supposes  that  the  result  was,  that  the  de- 
termination of  the  jury  having  been  made  according  to  equity  and 
good  conscience,  the  court  would  not  disturb  the  verdict.  All 
the  court,  however,  held,  that  a  promise  by  a  debtor  to  his  cre- 
ditor to  accept  a  bill  and  pay  it,  was  not  an  acceptance  of  a  bill 
not  then  in  esse.  The  plaintiff,  in  that  case,  was  the  endorser 
of  the  bill  drawn  on  a  promise  by  the  debtor  to  accept  it,  and 
had  added  the  money  counts  ;  and,  with  respect  to  those  counts, 
Lord  Kenyon  added,  "If  we  were  to  suffer  the  plaintiff  to  re- 
cover on  the  general  counts,  we  must  say,  that  a  chose  in  action 
is  assignable,  a  doctrine  to  which  I  never  will  subscribe." 
Grose,  J.,  declared  it  would  be  of  most  dangerous  consequence 
to  relax  the  rule  of  law,  to  the  extent  contended  for,  and  that 
to  permit  the  plaintiff  to  recover,  would  be  making  all  choses 
inaction  assignable. 

The  case  of  Israel  v.  Douglass  and  another,  (1  II.  Bl.  239.) 
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was  decided  on  the  ground  that  the  debt,  with  the  consent  of 
the  parties,  was  assigned  to  the  plaintiff,  and  Gould,  J.,  put  it 
on  the  true  footing.  He  says,  "  If  I  pay  money  to  you  for  an- 
other person,  it  is  money  had  and  received  by  you  to  his  use ; 
but  where  is  the  real  and  substantial  difference,  whether  I  in 
fact  pay  money  to  )rou  for  a  third  person,  or  whether  I  give 
you  an  order  to  pay  so  much  money,  to  which  you  expressly 
assent." 

Most  of  these  cases  came  under  the  consideration  of  this 
court,  in  M'Ecers  v.  Mason,  (10  Johns.  Rep.  213.)  Ch.  J. 
Kent,  in  delivering  the  opinion  of  the  court,  states  the  case  as 
laid  down  by  Bearves,  with  approbation  ;  that  the  party  making 
a  promise  to  accept  a  bill  to  be  drawn,  is  answerable  in  dama- 
ges to  the  person  to  whom  the  promise  is  made  ;  and  he  adds, 
"but  such  a  promise  is  not  assignable;  and  it  seems  a  little  diffi- 
cult to  understand  how  the  endorser  of  a  bill,  subsequently 
drawn,  can  charge  the  drawer  with  acceptance,  by  virtue  of 
such  a  preceding  promise,  which  is  not  of  itself  assignable,  and  is, 
strictly,  no  part  of  the  negotiable  contract :"  and  he  adds,  he 
"  had  met  with  no  adjudged  case,  except  it  be  that  of  M'Kim  <£ 
Smith,  in  which  it  had  been  decided,  that  an  endorser  can  avail 
himself  of  such  a  previous  promise,  as  amounting  to  an  accept- 
ance under  the  law  merchant,  of  a  bill  not  then  drawn."  The 
case  of  M*Kim  #  Smith  is  the  opinion  of  a  single  judge,  pro- 
nounced at  the  trial  of  the  cause ;  and,  perhaps,  the  trick  attempt- 
ed to  be  practised  by  the  defendants  on  the  other  creditors  of 
Bronm,  had  an  insensible  influence  on  the  judge. 

Great  stress  was  laid  upon  the  defendant's  agreement  to  hold 
the  moneys  he  should  receive  on  the  policies,  subject  to  the  or- 
der of  Bonen  ft  Hobins  ;  this  amounted  to  no  more  than  an 
agreement  to  hold  himself  responsible  for  what  should  be  re- 
ceived ;  but,  at  all  events,  it  was  no  more  than  an  agreement 
with  Bunen  &  Rubins y  to  accept  and  pay  their  order;  an  agree- 
ment with  which  the  plaintiff  has  no  concern.  In  the  present 
cascj  the  plaintiff  gave  no  new  credit  to  Bonen  &  Robins  in 
consequence  of  the  defendant's  agreement  to  hold  the  balance 
that  might  be  recovered  on  the  policies,  beyond  the  specific 
appropriations,  subject  to  the  order  of  Bowcn  &  Robins.  I  be- 
lieve what  was  stated  by  Mr.  Gorman,  one  of  the  special  jury,  on 
the  trial  of  Pierson  v.  Dunlop,  {Conf.  572.)  is  true,  that  it  is  a 
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universal  rule  among  merchants,  that  a  mere  engagement  to  the     albany, 
drawer  of  a  bill  is  no  engagement  to  the  holder  of  it.  ^^^r^J1 

The  injustice  of  the  principle  contended  for  by  the  plaintiff    Bloodgood 
is  very  manifest  in  this  case,  and  it  is  one  of  the  reasons  assign-    The  6veb- 
ed  by  Lord  Ellenborough  against  such  an  action.     The  defend-  p00R  0F   jk. 
ant  holds  Bonen  &  Robins's  note,  for  two  thousand  three  hun-       MA,cA* 
dred  dollars,  for  goods  sold  to  them  two  months  before  the  as- 
signment of  the  policies,  and  by  sustaining  this  suit  he  will  be 
deprived  of  his  set-off. 

On  the  ground,  then,  that  the  debt  due  from  the  defendant  to 
Bon-en  &  Robins  for  the  balance  is  not  assignable,  so  as  to  ena- 
ble the  assignee  to  sue  for  it  in  his  own  name ;  that  the  plaintiff 
has  not  given  to  Bon  en  &  Robins  any  new  credit,  on  the  faith  of 
the  defendant's  agreement  with  them,  and  that  the  defendant  has 
had  no  communication  with,  or  made  any  promise  to,  the  plain- 
tiff, I  am  decidedly  of  opinion,  that  the  action  is  not  sustainable, 
and  that  the  defendant  ought  to  have  judgment. 

Piatt,  J.,  not  having  heard  the  argument  of  the  cause,  gave  no 
opinion. 

Judgment  for  the  plaintiff. 


Bloodgood,  one  of  the  Overseers  of  the  Poor  of  Flushing, 
against  the  Overseers  of  the  Poor  of  Jamaica. 

IN  ERROR,  on  certiorari,  from  a  justice's  court.  if  the  de- 

The  defendants  in  error  sued  the  overseers  of  the  poor  of  justice's  court, 
Hushing  by  a  summons,  in  common  form,  against  both  of  them,  "at/0 an  ex- 
(viz.  Samuel  H.  Van  Wyck  and  Daniel  Bloodgood^)  in  a  Zf°\»£n£ 
plea  of  debt  for  25  dollars.  The  summons  was  returned  per-  °,"e  ■"SSSuKe 
sonally  served  upon  both  the  defendants;  and  on  the  return  b^e3n  alJjj 
day  they  both  appeared.  declaration, 

J  J  rr  but  takes  issue, 

and    goes     to 
trial     on     the 
merit',  it  is  a  waiver  of  all  objection  to  the  process  or  pleadinr, 
A  constable  who  is  an  inhabitant  of  a  town,  and  pays  taxes  to  support  the  poor,   is  a  competent  wit- 
ness in  a  suit  brought  by  the  overseers  of  that  towo  agaiost  the  overseers  of  another  town,  relative  to 
the  settlement  of  a  pauper. 
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The  overseers  of  the  poor  of  Jamaica  then  declared  against 
Daniel  Bloodgood  only,  for  the  penalty  of  25  dollars,  for  re- 
fusing to  receive  paupers  upon  a  warrant  of  two  justices  of 
Jamaica,  according  to  the  11th  section  of  the  act  for  the  set- 
tlement and  relief  of  the  poor,  passed.in  April,  1801.  (1  R.  L« 
by  K.  and  R.  p.  569.)  The  penalty  is  £iven,  by  that  law, 
against  the  overseers  of  the  city  or  town,  or  any  or  either  of 
them  so  refusing ;  and  is  to  be  applied  towards  the  support  of 
the  poor  of  the  other  town. 

To  this  declaration,  Daniel  Bloodgood  pleaded  the  general 
issue-,  and  no  further  notice  was  taken,  in  any  part  of  the  pro- 
ceedings, of  Van  Wyck,  the  other  defendant  below. 

The  proof  applied  to  Bloodgood  only,  and  fully  established 
the  claim  of  the  plaintiffs  below.  The  justice,  accordingly, 
gave  judgment  against  Bloodgood,  for  25  dollars,  and  the  costs. 

The  exceptions  taken  to  the  justice's  proceedings  were,  1st. 
The  incongruity  between  the  summons  and  the  declaration; 
the  process  being  against  two  defendants,  and  the  declaration 
against  one  of  them  only. 

2d.  That  the  justice  (notwithstanding  an  objection)  admitted, 
as  a  witness  for  the  plaintiffs  below,  the  constable  of  the  town 
of  Jamaica,  who  removed  the  paupers,  and  who  was  "  an  in- 
habitant of  that  tonn,  paying  taxes  for  the  support  of  the  poor." 


Per  Curiam.  The  case  of  Day  v.  Wilier,  (2  Caines1  Rep.  134.) 
and  the  uniform  decisions  since  that  time,  have  established  the 
rule,  that  if  the  defendant  neglects  to  take  his  exception  to  the 
first  process,  but  joins  issue  upon  the  declaration  of  the  plain- 
tiff, in  the  court  below,  upon  the  merits,  he  is  deemed  to  have 
waived  all  objection  to  the  process,  and  the  cause  stands  upon 
the  same  footing  as  though  the  parties  had  voluntarily  joined 
issue,  and  gone  to  trial  without  process. 

1  'pon  the  2d  point,  the  decision  in  the  case  of  Falls  &•  Smith 
v.  Belknap,  (1  Johns.  Rep.  476.)  is  in  point  against  the  plaintiff  in 
error.  It  is  true,  that  the  penalty,  if  recovered,  is  to  be  applied 
for  the  support  of  the  poor  of  the  town  in  which  the  witness 
is  liable  to  be  taxed  for  that  object ;  but  such  an  interest  is  too 
remote,  and  contingent  to  exclude  the  witness. 

Judgment  affirmed 
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Amory  and  others  against  M'Gregor. 

THIS  was  a  special  action  on  the  case  for  negligence  in  the  where  the 
transportation  of  goods.  The  declaration  contained  two  counts.  ?  contract  » 

The  first  count  stated,  that  the  defendant,  at  the  time  of  the  j" '"*  aground 
making  of  the  promise  therein  mentioned,  was  the  owner  of  a  SLttiuPcan. 
ship,  called  the  Indian  Hunter,  then  in  the  port  of  Liverpool,  \£e\%^*& 
in  Great  Britain,  and  bound  to  New-Orleans;  and  that  the  plain-  its  having  been 

'  ■  made   on    the 

tiffs,  on  the  twenty-first  of  July,  1812.  at  Liverpool  aforesaid,  day  laid  in  the 

JJ  J  J'  '  ,         ,  i  .  j   declaration. 

at  the  special  instance  of  the  defendant,  caused  to  be  shipped  Whether  a 
on  board  the  said  ship,  whereof  James  L.  Stevens  was  master,  convey  goods 
divers  goods,  wares,  and  merchandize,  to  wit,  nine  trunks  and  Britain  to  the 
one  bale  of  merchandize,  and  127  crates  of  earthenware,  in  J^f-ed  fnto' 
good  order  and  condition,  of  the  value  of  15,000  dollars,  to  ??riD|H?  ex" 

o  >  •>  '  istence  ol  war 

be  taken  care  of,  and  safely  and  securely  carried  and  convey-  between  the 

i  J  "     two  countries, 

ed  by  the  defendant  to  New-Orleans,  and  there  to  be  safely  is  illegal  ? 

QfUtTCm 

and  securely  delivered,  in  the  like  good  order  and  well  con- 
ditioned, all  and  every  the  dangers  and  accidents  of  the  seas, 
and  navigation  of  whatsoever  nature  and  kind  excepted ;  and 
in  consideration  thereof,  and  of  certain  freight,  the  defendant 
undertook  to  take  care  of,  and  securely  carry  and  convey,  and 
deliver  the  goods,  the  dangers  and  accidents  of  the  seas 
and  navigation  excepted.  And  although  a  reasonable  time  for 
carrying  and  delivering  the  said  goods  had  elapsed,  yet  that 
the  defendant,  not  regarding  his  duty  nor  his  said  undertaking, 
but  contriving,  &c.  did  not,  nor  would  take  care  of,  and  safely 
and  securely  carry  and  convey,  the  goods  to  New-Orleans, 
and  there  safely  and  securely  deliver  them  to  the  plaintiff,  and 
although  no  dangers  and  accidents  of  the  seas  and  navigation 
did  prevent  him ;  but  that,  on  the  contrary,  the  defendant  so 
fraudulently,  negligently,  and  carelessly,  behaved  and  conduct- 
ed himself  with  respect  to  the  goods,  that  by,  and  through 
the  mere  fraud,  carelessness,  negligence,  and  improper  con- 
duct of  the  defendant  and  his  agents,  in  that  behalf,  the  goods 
became,  and  were  totally  lost  to  the  plaintiffs. 

The  second  count  stated  the  delivery  of  the  goods  to  the 
defendant,  at  his  request,  ia  good  order  and  well  conditioned. 
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albanv,    on  the  said  21st  of  July,  1812,  to  be  taken  care  of,  and  safely 
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and  securely  carried  and  conveyed,  by  the  defendant,  in  and 
on  board  of  a  certain  other  ship  or  vessel,  from  Liverpool  to 
New-Orleans,  there  to  be  safely  and  securely  delivered  for  the 
plaintiffs,  for  a  certain  freight  and  reward,  and  that  the  defend- 
ant undertook  to  take  due  and  proper  care  of  the  same  whilst 
he  had  the  care  and  custody  thereof,  for  the  purpose  aforesaid  ; 
and  that,  although  the  defendant  had  and  received  the  goods, 
yet  that,  not  regarding,  Sec.  but  contriving,  &c.  whilst  he  had 
the  care  and  custody  of  the  goods,  took  so  little,  and  such 
bad  care  of  the  goods,  that  by  and  through  his  mere  careless- 
ness and  negligence,  they  became,  and  were  wholly  lost  to 
the  plaintiffs. 

To  this  declaration  there  was  a  general  demurrer,  and  joinder 
in  demurrer. 

Golden,  in  support  of  the  demurrer. 

D.  B.  Ogden,  contra. 

The  case  was  argued  not  only  on  the  point  of  pleading,  as 
to  the  materiality  of  the  day,  or  time  of  making  the  contract 
laid  in  the  declaration,  but  on  the  merits,  as  to  the  illegality  of 
the  contract;  but  the  court  having  been  decided  on  the  first 
ground  only,  it  is  unnecessary  to  state  the  arguments  of  counsel. 
As  to  the  first  point,  the  following  cases  were  cited:  Cheetham 
X.Lewis,  (3  Johns.  Rep.  42.)  Waring  v.  Yates,  (10  Johns.  Rep. 
119.)  Vail  v-  Lewis  «V*  Livingston,  (4  Johns.  Rep.  4J0.) 

Ter  Curiam.  This  case  comes  before  the  court  on  a  gene- 
ral demurrer  to  the  declaration.  And  the  ground  upon  which 
it  has  been  attempted  to  support  the  demurrer  is,  that  the  day 
laid  in  the  declaration  is  during  the  existence  of  hostilities  be- 
tween this  country  and  Great  Britain  ;  and  that,  of  course,  the 
contract  set  forth  in  the  declaration  is  void,  being  contrary  to 
the  laws  of  the  United  States.  Without  giving  any  opinion  up- 
on  the  validity  of  the  contract,  if,  in  point  of  fact,  it  was  made 
at  the  time  laid  in  the  declaration,  it  is  sufficient,  in  this  case,  to 
say,  that  the  day  being  immaterial,  the  plaintiff  would  not  l><- 
obliged  to  prove  the  contract  to  have  been  made  on  the  day 
laid.     Nothing  appears  upon  the  face  of  the  declaration,  show- 


FIRS  OF 

Philips. 
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in?  the  contract  to  be  illegal  or  void.  And  it  is  a  general  rule,  A^tA?vj 
that  a  party  cannot  demur,  unless  the  objection  appears  on  the  ^^^^y 
face  of  the  pleadings.  And  so  are  all  the  cases  referred  to,  and  salwwjmt 
relied  upon,  by  the  defendant's  counsel.  In  Cheetham  v.  Levis,  The  j]", 
(3  Johns.  Rep  42.)  and  Waring  v.  Yates,  (10  Johns.  Rep.  119.) 
it  appears,  from  the  declaration,  when  the  suit  was  commenced, 
and  that  the  cause  of  action  arose  afterwards.  The  plaintiff 
must,  therefore,  have  judgment,  with  leave  to  the  defendant, 
however,  to  plead  to  the  declaration. 

Judgment  for  the  plaintiff. 


Salisbury's  Executor  against  The  Heirs  of  Philips. 
JUDGMENT  had  been  given  against  the  plaintiff,  on  de-    ifjndgment, 

00  r  on  demurrer, 

murrer  to  his  declaration;  (see  10  Johns.   Rep.  57.)   and  the b*    e«ven    a- 
question  now  submitted  to  the  court  was,  whether  he  was  liable  cutororadmui- 

-  istrator,  plain- 

lor  COStS.  tiff,    he    mus^ 

pay  costs. 

Per  Curiam.  This  case  cannot  be  distinguished  from  that  of 
the  Administrators  of  Kellogg  v.  Wilcox,  (2  Johns.  Rep.  377.) 
where  it  is  expressly  decided,  that  if  judgment  on  demurrer  be 
given  against  executors  or  administrators,  plaintiffs,  they  must 
pay  costs.  The  correctness  of  this  decision  is  now  called  in 
question ;  but  a  little  examination  will  show,  that  it  is  well  found- 
ed. It  necessarily  arises  out  of  the  construction  to  be  given  to 
the  12th  section  of  our  act,  relative  to  costs;  (1  N.  R.  L.  346.) 
the  terms  of  which  are  as  broad  as  language  can  make  it.  It 
contains  nothing  that  could  give  colour  to  an  exception,  as  to 
executors  and  administrators.  The  decisions  in  the  English 
courts  will  not  apply,  by  reason  of  the  different  phraseology  in 
our  statutes.  Under  the  2d  section  of  our  act,  executors  and 
administrators,  plaintiffs,  when  nonsuited,  or  a  verdict  obtained 
against  them,  would  be  liable  to  costs,  were  it  not  for  the  ex- 
press exception  in  their  favour.  This  exception  does  not  ex- 
tend to  the  12th  section,  which  relates  to  costs  on  demurrer. 

The  English  statute,  (23  Hen.  8.  chap.  15.  sec.  I.)  which  give 
Vol.  XH.  O  o 
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albanf,    costs  aeainst  a  plaintiff,  in  case  he  is  nonsuited,  or  a  verdict 
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v^-v-^*/   passes  against  him,  contains  no  express  exception  in  favour  of 
Executor   of  executors  and  administrators ;   but  they  are  exempted  by  an 

Salisbury  J  r  j 

»■  equitable  construction  of  the  statute,  which  would  seem  to  be 

x  HE    rlElRS  OF  # 

Phiup».  confined  to  cases  where  the  contract,  upon  which  the  suit  was 
brought,  was  made  with  the  plaintiff:  and,  according  to  the 
early  cases,  the  construction  of  this  statute  Mas,  that  if  the  con- 
tract be  not  made  with  the  executor  or  administrator,  but  with 
the  testator  or  intestate  whom  they  represent,  then  it  was  not 
considered  an  action  upon  a  contract  supposed  to  be  made  with 
the  plaintiff,  or  any  other  person,  in  the  language  of  the  act, 
and  so  did  not  apply  to  executors  or  administrators.  (2  B.  &?  Pul. 
255.) 

The  proviso  to  the  statute,  (8  &  9  William  3.)  which  re- 
lates to  costs  on  demurrer,  extends  the  same  equitable  construc- 
tion in  favour  of  executors  and  administrators  which  had  been 
given  to  the  statute  23.  Hen.  8.  Neither  the  2d  or  12th  section  of 
our  act  appears  to  have  any  reference,  like  the  English  statutes, 
to  the  immediate  parties  to  the  contract,  upon  which  the  action 
is  founded,  but  applies  to  the  action  generally.  The  12th  sec- 
tion declares,  that  if  any  person  shall  prosecute  any  action 
wherein,  upon  demurrer,  judgment  shall  be  given  against  the 
plaintiff,  the  defendant  shall  recover  costs.  If,  under  the  2d 
section  of  our  act,  executors  and  administrators,  plaintiffs,  would 
be  liable  to  costs  when  nonsuited,  or  a  verdict  obtained  against 
them,  were  it  not  for  the  express  exception  in  their  favour,  it 
would  seem  to  follow  as  a  necessary  consequence,  that,  under 
the  12th  section,  which  contains  no  such  exception,  they  must 
pay  costs  where  the  judgment  is  against  them  upon  demurrer. 

The  decisions  in  the  English  courts  are  not  all  reconcileable ; 
and,  whether  the  exposition  of  their  statutes  above  suggested 
be  sound  or  not,  is  unnecessary  to  say.  It  is  sufficient  for  us, 
that  our  act  contains  no  words  that  will  admit  of  any  6uch  equi- 
table construction,  and  is  too  plain  and  explicit  to  allow  any  ex- 
ception in  favour  of  executors  and  administrators.  The  defend- 
ant must,  accordingly,  have  judgment  for  costs. 
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ALBANY, 

August,  1815. 

Jackson 

John  Jackson  against  William  Rayner.  Raynkh. 

IN  ERROR,  on  certiorari,  to  a  justice's  court.  Michael  paA  pt£mifeg 
Jackson,  son  of  the  plaintiff  in  error,  gave  his  promissory  note  to  fj  ll™dstpe*; 
Samuel  Edson,  or  order,  which  was  endorsed  by  Edson  to  Wil-  «n  writing, 

'  '  f  notwithstand- 

liam  Rayner,  plaintiff  below.  «ng  »t  is  made 

.  TJ.  ,  on  a   sufficient 

Rayner  sued  Michael  Jackson,  by  warrant,  upon  the  note ;  consideration. 
and,  when  the  constable  was  about  to  serve  the  warrant,  John  gave  a  promis- 
Jackson,  the  defendant  below,  told  the  constable  "  not  to  serve  it,  amfctold  b! 
for  he,  the  defendant  below,  would  pay  the  debt,  if  an  honest  one.''  {Jjgn  h!;n  h*£ 
Upon  which  the  plaintiff  below  expressed  his  satisfaction,  and  sirg™r°tof^nd 

Withdrew  that  SUit.  meant  to  pay 

bis  debts,  and 

Soon  afterwards,  the  defendant  below  saw  the  constable  would  pay  the 
again,  and  requested  him  to  tell  Rayner,  the  plaintiff  below,  from  a.,  it 
"to  give  himself  no  further  trouble  about  it,  for  he  would  pay  the  promise  of 
the  debt ;  as  he  had  taken  his  son  Michael*  s  property,  and  meant  the  Statute  of 
to  pay  his  honest  debts."  fraud8' 

This  suit  was  for  the  amount  of  that  note ;  and  there  being 
no  note,  in  writing,  of  the  new  promise,  the  defendant  below 
relied  on  the  statute  of  frauds,  and  objected  to  the  parol  proof 
above  stated. 

The  justice  overruled  the  objection,  and  gave  judgment  for 
the  plaintiff  below. 

Per  Curiam.  The  fair  construction  of  the  parol  proof,  in  this 
case,  is,  that  the  defendant  below  had  received  an  assignment 
of  his  son's  property,  in  trust,  for  the  payment  of  his  son's  debts ; 
and,  from  that  fund,  he  promised  to  pay  the  debt  now  in  ques- 
tion. He  is  to  be  regarded  as  a  trustee  for  the  creditors  of  his 
son  ;  and  his  absolute  promise  to  this  creditor,  is  evidence  that 
the  fund  was  adequate.  But,  the  original  debt  of.  ths  son  was 
still  subsisting  ,•  and,  according  to  the  decision  in  the  case  of 
Simpson  v.  Patten,  (4  Johns.  Rep.  422.)  and  the  authorities 
there  cited,  it  seems  well  settled,  that  a  promise  to  pay  the  debt 
of  a  third  person  must  be  in  Avriting,  notwithstanding  it  is  made 
on  a  sufficient  consideration. 

The  judgment  must,  therefore,  be  reversed. 
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ALBANV, 

August,  1815. 


The  People  against  Johnson. 

A  person  whe      THE  defendant  was  indicted  at  the  General  Sessions  of  the 
obtains  goods  p€ace   for  tiie  c}ty  arui  county  of  Ne?v-York,  under  the  act  (sess. 

under  pretence  j  j  »  \ 

that  he  lived  3^  c.  29.  s.  13.  1.  R.  L.  410.)  for  obtaining  goods  by  false  pre- 

with,  and   was  '  °  °  "  l 

employed     by  tences. 

him  for  thtm,      The  indictment  charged  that  the  defendant  pretended  to  one 

for  obtaining  Alfred  Nash,  that  he  lived  with,  and  was  employed   by  one 

pV™'eu<:eI,false  Jacob  Tier,  {Tier  being  well  known  to  Nash,)  and  that  he  was 

rtaSte,«M.  36.  sent  by  T*er  to  Nash,  for  a  pair  of  shoes,  in  the  name  of  Tier, 

c.  29.  s.  13.      jjy  which  pretences  he  obtained  from  Nash,  one  pair  of  shoes, 

of  the  value  of  one  dollar,  of  the  goods  and  chattels  of  Nash, 

with  intent  to  cheat  and  defrcud  him,   Nash,   of  the  same; 

whereas,  the  defendant  did  not  live  with,  nor  was  employed  by 

Tier,   nor  had  been  sent   by  him  for  the  shoes,  or  any  shoes 

whatever,  in  the  name  of  Tier. 

The  jury  found  the  facts  stated  in  the  indictment  to  be  truc> 
subject  to  the  opinion  of  the  court  whether  the  offence  was 
indictable.  The  court  below  were  of  opinion  that  it  was  in- 
dictable under  the  statute,  but  wished  to  have  the  question  settled 
by  an  opinion  of  this  court,  and,  in  the  mean  time,  suspended 
judgment. 

The  case  was  submitted  to  the  court  without  argument. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
statute  (1.  N.  B.  L.  410.)  declares,  that  if  any  person  shall,  know- 
ingly and  designedly,  by  false  pretence,  obtain  any  money 
goods,  or  chattels,  &<\,  with  intent  to  cheat  or  defraud  any  per- 
son, he  shall  be  punished,  &c.  This  is  a  transcript  of  the  English 
statute,  (30  Geo.  2.  ch.  21.)  which,  according  to  the  English  de- 
cisions, has  been  considered  as  extending  the  common  law  offence 
of  cheating,  and  as  introducing  a  new  rule  of  law.  The  com- 
mon law  extended  to  cheats,  effected  by  means  of  any  false  token, 
having  the  semblance  of  public  authority,  or  in  any  manner 
t<  uching  the  public  interest.  And  this  was  the  principle  adopt' 
r<]  by  this  court  in  the  case  of  The  People  v.  Babcock,  (7  Johns. 
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Rep.  201.)  which  was  an  indictment  at  common  law.  The  sta-  Albany, 
tute  (33  Hen.  8.  ch.  1.)  extended  the  common  law  rule,  but  still  ^£!^J^, 
required  some  false  token  to  be  used.  But  this  being  found  too  M'Gahay 
limited  to  prevent  the  evil  intended,  the  statute  of  Geo.  2.  was  pass-  Williams. 
ed,  which  adopted  the  more  general  terms  of  false  pretences ;  and 
which  has  been  considered,  in  England,  as  extending  to  every 
case  where  a  party  has  obtained  money  or  goods,  by  falsely 
representing  himself  to  be  in  a  situation  in  which  he  was  not, 
or  by  falsely  representing  any  occurrence  that  had  not  happen- 
ed, to  which  persons  of  ordinary  caution  might  give  credit. 
(3  Term  Rep.  98.)  The  ingredients  of  the  offence  are,  obtain- 
ing the  goods  by  false  pretences,  and  with  an  intent  to  defraud. 
In  this  case  there  was  a  false  pretence,  and  one,  too,  very  natu- 
rally calculated  to  deceive  and  impose  upon  the  seller,  and  that 
pretence  was  false.  If  the  false  pretence  created  the  credit,  it 
has  been  considered  as  bringing  the  case  within  the  statute.  (2 
East,  C.  L.  830.)  That  the  credit  in  this  case  was  obtained  by 
means  of  the  false  pretence  cannot  be  doubted.  According  to 
these  principles,  therefore,  which  appear  to  be  fully  warranted 
by  the  words  of  the  statute,  the  case  before  us  clearly  falls 
within  it,  the  jury  having  found  the  facts  stated  in  the  indict- 
ment to  be  true.  We  are  accordingly  of  opinion  that  judgment 
ought  to  be  pronounced  upon  the  prisoner  in  the  court  below. 


M'GAffAY  against  Williams. 
IN  ERROR,  on  certiorari,  to  a  justice's  court.  If  a  wife  leave 

her     husband, 

Williams  brought  an  action  against  M'Gahay,  in  the  court  although    vo- 
below,  for  the  board  and  lodging  of  M'Gahay's  wife.     The  without ' suffi- 

.    .     i  i      c  •  cient      cau?e, 

cause  was  tried  before  a  jury.  and  afterwards 

The  marriage  of  M'Gahay,  the  defendant' below,  with  Elea-  £?£*£?£ 

nor,  his  wife,  was  admitted;  and  it  appeared  from  the  evidence  ce-sanes^fur- 

returned,  that  the  defendant  and  his  wife  had  lived  separate  for  !,ished  l?  l,er» 

1  is  thereby  ic- 

about  twelve  years;  during  which  time  she  had  supported  her-  vil,edtl.f     ,. 

cation  in  made 
to  the  liushand 
by  a  third  person,  on  behalf  of  the  wife,  to  receive  her,  and  he,  without  questioning  the  authority  of 
the  person  applying,  puts  his  refusal  on  some  other  ground,  ii  will  be  tantamount  to  a  personal  applica- 
tion by  the  wife  herself. 
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ALBANY",  self,  until  she  was  no  longer  able  to  do  so.  Before  she  left 
her  husband  she  had  borne  him  a  child  ;  and  it  was  proved  that 
she  was  a  woman  of  unblemished  reputation:  but  no  abuse  or 
misconduct,  on  the  part  of  the  defendant,  was  shown. 

Harris,  a  witness  on  the  part  of  the  plaintiff,  testified,  that 
after  the  separation,  he  called,  at  the  instance  and  request  of 
Eleanor,  on  the  defendant,  more  than  twenty  times,  to  request 
him  to  let  Eleanor  return  to  him ;  but  he  absolutely  refused  to 
let  her  come,  saying,  that  she  had  played  him  a  trick,  that  she 
had  left  him  with  one  young  child,  and  if  he  took  her  back 
again  she  might  stay  till  they  had  more,  and  then  leave  him 
with  four  or  five.  • 

M'Cutchcn,  also  a  witness  for  the  plaintiff,  testified,  that,  about 
a  year  ago,  he  went  with  Eleanor  to  the  defendant,  and  that  she 
told  him,  that  she  was  come  to  ask  a  maintenance  from  him,  as 
she  was  unable  to  support  herself  any  longer;  but  he  said  that 
she  must  seek  her  remedy.  The  witness  did  not  recollect  that 
she  offered  to  come  back,  or  that  she  wanted  to  live  with  him, 
or  asked  to  see  her  child. 

Betsey  Livingston,  on  the  part  of  the  defendant,  testified,  that 
she  had  been  the  intimate  friend  of  Eleanor,  and  that  she  was 
requested,  about  twelve  years  ago,  by  Eleanor,  and  Eleanor's 
father,  to  go  with  her  to  the  defendant  for  her  clothes;  for  that 
she  would  not  live  with  him  any  longer,  and  was  going  to  leave 
him :  when  they  came  to  the  defendant,  Eleanor  told  him,  that 
she  found  that  they  could  live  no  longer  together,  and  that, 
therefore,  she  was  going  to  leave  him,  and  wanted  her  clothes. 
The  defendant  asked  her  if  she  would  take  care  of  the  child, 
but  she  said  "no;"  but  that  the  witness  would  nurse  and  take 
care  of  it.  The  defendant  told  her,  that  they  had  lived  together 
better,  or  that  she  had  made  him  a  better  wife,  the  last  three 
months  than  ever,  and  that,  if  they  continued  to  live  together, 
he  did  not  doubt  but  that  they  should  do  very  well;  and  added, 
that  he  told  her  when  she  was  going  to  her  father's  yesterday, 
that  he  or  they  would  make  some  difficulty:  but  on  her  saying, 
that  they  could  live  no  longer  together,  he  told  her  that  she 
might  take  all  the  clothes  that  she  could  call  her  own.  She 
then  took  her  clothes,  and  left  him,  and  left  the  child  with  him. 
The  witness,  on  being  cross-examined,  said,  that  the  defendant 
did  not  urge  his  wife  to  stay  ;  that  she  believed  it  impossible 
for  her  to  live  with  him;  that  her  father  was  about  to  move 
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away,  and  that  she  Avished  to  go  and  see  him  before  he  went,    albanf, 
but  that  her  husband  was  unwilling  to  let  her  go,  saying  that 
he  would  make  some  difficulty  between  them ;  but  that  she  in- 
sisted upon  going,  and  did  go  ;  which  gave  rise  to  the  separa- 
tion. 

This  is  all  the  evidence  that  it  appears  necessary  to  detail. 

The  jury  found  a  verdict  for  the  plaintiff  for  four  dollars  and 
eighty-seven  cents,  on  which  the  justice  gave  judgment. 

FisJc,  for  the  plaintiff  in  error,  contended,  that  the  wife  hav- 
ing voluntarily  abandoned  her  husband,  and  continued  absent 
from  him  for  twelve  years,  he  was  not,  now,  bound  to  maintain 
her,  though  she  offered  to  return ;  and  he  relied  on  the  case  of 
Manby  v.  Scott,*  the  doctrine  there  laid  down  being-,  as  he  *  i  Mod.  124. 

.,     JA.       ,.      .  .    .  °'  P.   C.    1  Sid. 

said,  directly  in  point.  129.  s.  c.   1 

Kth.    69.    482, 
S.   C.     1   Lee. 

Ross,  contra,  insisted,  that  though  a  wife  voluntarily  leaves  *}£•  ^  ^ 
her  husband,  yet,  if  she  offers  to  return  again,  and  he  refuses  to  ed-  bJ  G™§4 

'  *      '  °         '  See      also 

receive  her,  he  is,  from  that  time,  liable  to  pay  for  necessaries  wcuichm  ▼. 

.     "7  '  M'Gahay,      11 

furnished  her.     This  case  is  different  from  the   former  one  Johns.  Rep. 

281 

brought  by  M'Cutchen  against  the  same  defendant.  The  offer 
to  return  here  is  fully  proved,  and  though  the  offer  was  made 
through  a  friend,  yet  the  defendant  made  no  objection  to  her 
not  applying  in  person.  He  cited,  12  Mod.  244.  2  Str.  1214. 
1  Esp.  N.  P.  Cases,  441.  8  Johns.  Rep.  72.  Baker  v.  Barney. 

Per  Curiam.  This  case  comes  before  the  court  on  a  certio- 
rari to  a  justice's  court.  The  suit  in  the  court  below  was  for 
necessaries  furnished  Mf-Gahay's  wife.  There  was  some  contro- 
versy as  to  the  marriage ;  but  that  ground  was  finally  abandoned 
by  the  defendant  below,  and  the  marriage  admitted ;  and  the 
only  question  was  as  to  the  liability  of  M-Gahay  to  maintain  his 
wife.  In  the  case  of  MiCutchen  against  the  sauie  defendant, 
(11  Johns.  Rep.  281.)  we  adopted  this  principle:  That  if  a  wo- 
man leaves  her  husband,  and  lives  separately  from  him,  he  is 
not  liable  to  her  contracts  for  necessaries,  although  the  ^erson 
giving  credit  to  her  does  not  know  of  the  elopement;  but  if 
she  offers  to  return,  and  her  husband  refuses  to  receive  her,  his 
liability  to  her  contracts  for  necessaries  revives  from  that  time. 
If  a  husband  turns  away  his  wife,  he  gives  her  a  credit,  wher- 
ever she  goes,  and  must  pay  for  necessaries  furnished  her.    Ap- 
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plying  these  principles  to  the  facts  stated  in  the  return,  in  tin.- 
case,  the  liability  of  the  defendant  below  for  the  maintenance 
of  his  wife  is  revived.  Although  she  appears  to  have  left  him 
voluntarily,  and  without  any  sufficient  cause,  yet  she  has  re- 
peatedly offered  to  return.  Harris,  in  his  testimony,  states, 
that  shortly  after  the  separation,  he,  at  the  request  of  the  de- 
fendant's wife,  went  to  him  more  than  twenty  times,  and  re- 
quested him  to  let  his  wife  return,  which  he  utterly  refused. 
He  did  not  pretend  to  question  the  authority  of  the  witness,  or 
that  he  came  at  the  instance  of  his  wife,  but  put  his  refusal 
upon  a  totally  different  ground.  It  must,  therefore,  be  deemed 
equivalent  to  a  personal  application  by  the  wife  herself,  and  a 
denial  by  her  husband  to  permit  her  to  return ;  which  brings 
the  case  precisely  within  the  principle  adopted  in  the  former 
decision.  The  judgment  of  the  court  below  must,  accordingly, 
be  affirmed. 

Judgment  affirmed. 


\ 


Reed  against  Gillet. 


where,  on      IN  ERROR,  on  certiorari,  to  a  justice's  court. 
Mmnwnf    be-      On  the  5th  of  June,  1813,  Gillet  sued  Reed,  by  summons, 
£r*ed  SroJS  wmcn  was  returned,  served  by  copy. 

d£s dnotnda£      ^   warrant  was  then  issued,   at  the    return  of  which  the 
pear,  the  jus  plaintiff  declared  in  debt,  on  a   judgment,  recovered  before 

tire  may  issue  r  '■•  *       ° 

a  warrant.        William  Parkes,  on  the  3d  of  April,  1813,  alleging   that   he 

In  an  action  .  ,      •     ,  .  , 

of  d'bt  on  a  could   not   prosecute    said  judgment   to    execution    because 

j'linticvs  court*  Parkes  had  been  removed  from  office.     The  defendant  pleaded, 

Iiirynto  Thow  that  judgment  should  have  been  rendered  against  him  upon  the 

■wfwjurtke,  sivnmons,  and  that  a  warrant  ought  not  to  have  been  issued  ; 

Jjf'J.dJjSJS  and  that  the  plaintiff  had  produced  no  evidence  that  Parkes 

w.n  obtained,  was  even  a  justice  of  the  peace.     These  objections   were  over- 
was  a  maciB  r  J 

trate,  or  that  ruled.     William  Parkes  then  stated,  not  on  oath,  but  without 

H     had     not  ' 

been         super- 
seded    at    the 

time  the  judgment  was  rendered.     And  if  the  record  of  the  judgment  is  proved  by  the  testimony  of  the 
"iiislice,  tiwt  on  oalb,  without  any  objection  being  made  at  the  time,  it  is  sufficient. 
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any  objection  being  made,  that  the  record  produced  in  court  .  A„LBAI^'5 
was  the  original  record  of  the  judgment  recovered  before  him, 
the  amount  of  which  had  never  been  paid  to  him  ;  and  the  de-       Ree 
fendant  admitted,  in  open  court,  that  he  had  never  paid  any  part     Giu, 
of  the  judgment.     Upon  this  the  court   below  gave  judgment 
for  the  plaintiff,  for  18  dollars,  80  cents  damages,  and  2  dollars, 
9G  cents  costs.     The  justice,  in  his  return,  assigned  as  one  reason 
for  his  judgment,  that  he  knew  Parkes  acted  as  a  justice  as  late  as 
the  1st  of  April  then  last,  and  that  his  supersedeas  was  dated  on 
the  9th  of  April ;  but  added  that  he  rendered  judgment  principal- 
ly from  the  defendant's  confession. 

Per  Curiam.  This  judgment  must  be  affirmed.  The  defend- 
ant below  not  having  appeared  upon  the  service  of  a  copy  of  the 
summons,  it  was  regular  in  the  justice  to  issue  a  warrant ;  and  to 
have  given  judgment  without  issuing  another  summons,  or  a  war- 
rant, woidd  have  been  erroneous.  Nor  is  there  any  weight  in  the 
other  objection,  although  the  justice  may  not  have  assigned  a 
good  reason  for  overruling  it.  The  objection  was  not  that 
Justice  Parkes  had  not  been  superseded,  but  that  he  was  not  a 
magistrate  when  he  rendered  the  judgment,  upon  which  the  pre- 
sent suit  was  founded.  The  judgment  was  proved  by  the  ma- 
gistrate before  whom  it  was  obtained,  in  a  manner  not  objected 
to,  and  which  was  ecpiivalent  to  an  admission  of  the  judgment. 
This  was,  at  least,  prima  facie  evidence  of  the  authority  of 
Parkes  to  render  such  judgment ;  and  it  would  not  be  necessary,  >. 
upon  an  action  founded  on  that  judgment,  which  remained  in 
full  force,  to  show  that  the  person  before  whom  it  was  obtained 
was  a  magistrate. 

Judgment  affirmed. 


Vol.  xii.  r  P 
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ALBANY, 
August,  1815. 

Woo  dim 
v. 

Ho0FIT-  "Woodi.v  against  JIooput. 

Where  the       IN  ERROR,  on  certiorari  to  a  justice's  court, 
tience  i?  not       Hoofut  sued  Woodin  before  the  justice,  and  declared  upon  a 
tSjIrtfce,  be7  promissory  note,  dated  2d  Jul//,  1 8 1 1 ,  for  1 9  dollars,  7.3  cents,  with 
iSUnThaS  interest«     upon  the  trial,  the  defendant  admitted  the  making  of 
been  obtained  the  note,  but  alleged  it  was  not  for  a  erood  consideration.     The 

on  a  prnmisso-    .  °  ° 

ry  note,  vhich  justice,  in  his  return,  stated,  that  a  part  only  of  the  testimony  was 

the   defendant  '  ■  J 

alleged     was  taken  down  in  writing  and  returned.     This  evidence  appeared 

not  lor  a  good  .  •       .,■-,..  .  . 

consideration,  to  consist  principally  of  admissions  made  by  the  parties,   which 

was  fairly  sX-  went  to  show  that  the  note  was  given  for  fees  and  services  ren« 

ju'ry^  w°holie  dered  °y  the  plaintiff,  as  deputy  sheriff,  upon  an  execution  in  his 

Srintiff-'  |h|  hands,  in  favour  of  Merrick,  against  Woodin.     The  cause  was 

rwMeWiflthWt  ^r'y  state^>  an^  submitted  by  the  justice  to  the  jury,  who  tried 

Judgment  the  cause,  and  a  verdict  was  found  for  the  plaintiff  for  the 

though,     from  ■ 

tbe    evidence  amount  of  the  note  and  interest, 

returned, 
tliera  is  some 

lieve  th°t  a  Per  Curiam.  The  whole  of  the  testimony  not  being  returned, 
wls^inci'ided  it  is  dillicult  to  say  whether  substantial  justice  has  been  dono 
whic^wu'ft  or  not*  There  is  some  reason  to  believe  that  there  was  in- 
vert   for  fees  eluded  in  the  note,  a  trreater  sum  than  the  law  would  warrant. 

and      services  '       ° 

as  a   deputy  The  note,  however,  appears  to  have  been  given  after  a  settle- 

flienff,       than  '  'If  O 

was  warranted  ment  of  the  suit  with  the  plaintiff's  attorney,  and  so  not  open 
to  the  suspicion  that  it  was  obtained  under  the  pressure  of  the 
execution.  And,  besides,  there  is  evidence  showing  that  some 
extra  services  were  rendered,  for  which  the  deputy  might  fair- 
ly have  been  entitled  to  compensation ;  and  the  question  being 
proper  for  the  determination  of  a  jury,  and  it  having  been  fairly 
submitted  to  them,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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ALBANY, 

August,  J 8)5. 

Olementi 

V. 

Clements  against  Benjamin;  and  another*  BhuAXts. 

IN  ERROR,  on  certiorari  to  a  justice's  court.  A  justice,  in 

j_,  .,..-.  ,  .  .    j         a  trial     before 

The  certiorari,  in  tms  case,  was  brought  to  reverse  a  judg-  him,    m8r 

nient  of  nonsuit.     The  return  did  not  set  forth  -what  the  evidence  plaintiff,  wht  ,'f, 

before  the  justice  was  ;   but  merely  that  after  the  plaintiff  had  S^  ta{S5£ 

closed  the  testimony  on  his  part,  and  before  the  defendants  had  d^^f  jjjP' 

entered  upon  their  defence,  the  plaintiff  was  nonsuited.  jl"^  llie   «- 

On  a  return 
to  a   artioro.;y 

Per  Curiam.     There  can  be  no  doubt,   but  that  it  is  within  the  error  coku- 

.  .      plainsJ       (ii 

the  province  of  a  justice  to  nonsuit  a  plaintiff,  when,  in  his  opi-  ought  u>  aj- 

,  .  /v»i»  i  '  i      i    Pear     liiJinna- 

mon,  the  testimony  offered  does  not  support  the  action.  And  tWeiy,  other- 
if,  upon  the  return  to  a  certiorari,  the  evidence  offered  wbiild,  ment  Vi& 
in  the  opinion  of  this  court,  have  supported  the  action,  or  was  prou-ne^tonfe 
proper  for  the  consideration  of  the  jury,  the  judgment  of  non-  co[[et^;.  ,<>((  m 
suit  will    be  reversed.     But  the  evidence  not   being  returned  "f'npe'fctt  or 

a  defective,     Hi,. 

in  this  case,  we  cannot  say  how  far  it  supported  the  action.     If  plaintiffs  er- 

.  J  r  for  ought     to 

the  return  was  imperfect,  it  was  the  duty  of  the  plaintiff  in  error  procure  a  fur- 
to  have  procured  a  further  return  to  be  made.  We  have  re-  w .e-,  a 
peatedly  said,  that  the  error  complained  of  ought  to  appear  af-  uewis  inpart 
firmatively,  otherwise,  we  are  to  presume  the  judgment  correct,  then^the^r*! 
The  justice  acted  correctly  in  setting  aside  the  imperfect  and  J,sn  ^hilt0  c' 
unfinished  examination  of  the  plaintiff's  witness.     After  the  ad-  ^'■#?iAJM?*»  '* 

r  js  the  dnly   ct 

journment,  for  the  purpose  of  his  recovering  from  his  indispo-  the  plaintiff  t<» 
sition,  it  was  the  plaintiff's  duty  to  have  him  again  in  court,  or  witness  again 
assign  some  reason  why  he  was  not  there.  It  was  the  right  of  sbo*  gomeW 
ihe  defendant  to  cross-examine  him ;  and  he  had  a  right  to  pre-  witness^  not 
sume  that  the  plaintiff  would  have  him  in  court  for  that  pur-  SkS'th?*^ 

nosp  tree  may  repot 

i»v*G-  the     evidence 

Judgment  affirmed.       &v?n.  ,on,  h»3 

'•'  unfinished    ex- 

amination. 


300  CASES  IN  THE  SUPREME  COURT 


ALBANY. 
August,    1815. 

Cwft.NES&Lor.D 

V. 

Blbeckbr. 


Cairnes  &  Lord  against  B.  &  J.  Bleecker. 


whire^'n11'^  THIS  was  an  action  of  trover,  tried  at  the  New-York  sittings, 
mentis  author-  before  Mr.  Justice  Van  Ness,  the  5th  April  last. 

iipu  to  deliver  '  J 

goods  to  a  The  plaintiffs  produced  in  evidence  the  following  receipt  of 

third     person,    ,        ,   -  *  °  r 

on  receiving  the  defendant^ :  "  Received  in  store,  Albany,  1  Sth  Mr/.y,  1G11, 
rity  ror  the  a-  from  on  board  the  sloop  Diana,  John  Gager,  one  box,  and  one 
agent  'delivers  ua'e  °f  dry  goods,  marked  itf.  Gillct,  subject  to  the  order  of 
dt/nof '£  Messrs.  Cairnes  &  £o/y/,  Nw-York.  B.  &  J.  i?.  Bleecker."  The 
'rrty!t"!ww,ii  va,ue  of  tne  goods,  in  71/^,  1811,  was  admitted  to  be  seven  hun- 
not  lie  against  dred  and  ninety-five  dollars  and  thirty-two  cents. 

the    agent   for  •'  J 

the  goods ;  but      On  the  20th  Maw,  1811,  the  defendants  wrote  to  the  plaintiffs, 

the  proper  re- 

wedj-  is  an  ac  as  follows  :  "  Captain  John  Ga^er  has  put  into  store  a  box  and 

tion  on  the  rase.  ,  _ 

But  where  an  small  bale  of  goods,  marked  M.  Gillet,  for  which  we  have  given 
18th  July,  in-  him  a  receipt,  as  holding  them  subject  to  your  order.  Mr.  Gillet 
principal,"  by  nas  drawn  on  us,  in  your  favour,  for  the  amount  of  goods  said 
he" "ad^one1  to  ue  contained  therein  ;  but,  not  being  authorized  by  you  so  to 
and  amolmt'of  (*°»  we  nave  not  accepted  them,  but  shall  retain  the  goods,  to  be 
thesecurity  he  disposed  of  as  you  may  direct.     It  is  by  the  desire  of  Mr.  Gillet 

had     received         '  J  J  J 

on  the  dt  live-  we  have   written  to  von  on  this  subject ;  and,  also,  to  inform 

ryorthegoods,  J  , 

and  theprinci- you  of  Ins  wish  to  have  tlic  goods  left  in  our  bands,  until  he 

pal  did  not  an-    L    «,  ,  ...  , 

•wer  the  letter  sJiall  make  you  remittances  in  ashes,  to  an  amount  to  make  you 
Oriober  follow  ^ee^  satisfied  to  let  him  take  them.  We  believe  he  has  written 
held  tVamount  himself,  in  regard  to  the  business,  and  we  shall  wait  your  instruc- 

approbation  of     On  the  22fJ  of  Mom.  tlie  plaintiffs  wrote  to  the  defendants, 

itic       agent-1!  r 

conduct         stating  the  sale  of  the  goods  to  Gillct,  for  drafts  on  the  defend- 

"  here       a  • 

principal  is  in-  ants,  which  Gillct  informed  them  had  not  been  accepted,   but 

formed  hv   hi->     .  .  ,  ,        ,  .        .        .  ««.««« 

b  .  ,,t  of  what  that  the  goods  remained  in  the  hands  of  the  defendants,  subject 
principal  muiT  to  lnc  order  of  the  plaintiffs;  and  that  he  should,  on  his  return 
Rod  in  h°me,  immediately  place  in  the  hands  of  the  defendants  a  quan- 
Um«  ' "".'.the!'-  il[y  °*"  Pot-a>hes,  as  security  for  the  claim  of  the  plaintiffs;  and 
wise,  his   a>.  they  add,  in   their  letter,    "  believing:  Mr.  GillcCs    intentions 

>>  i.l    to   Ins  a-  J  ° 

gent'i  acu  were  correct,  and  that  his  disappointment  would  be  great,  we 
■naiad  have  to  request  you  to  receive,  agreeable  to  Mr.  GillcCs  pro- 

position, property  amply  sufficient  to  secure  our  claim,  which 
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you  will  dispose  of  and  pay  over  to  us,  when  sold,  the  amount  ^J^JJk 
of  the  drafts  before  mentioned ;  and  as  soon  as  property  is   v-^v^^/ 
placed  in  your  hands,  agreeable  to  the  conditions  above,  you    l  RNEVS 
will  please  deliver  the  goods.     Please  to  write  us,  if  the  satis-       LEKCKB«- 
factory  security  is  received."    On  the  18th  July,  1811,  the  plain- 
tiffs again  wrote  to  the  defendants,  mentioning  their  last  letter, 
and  say,  "  Please  inform  us  whether  the  security  is  received, 
and  the  goods  delivered,  by  the  first  convenient  opportunity." 

On  the  18th  July,  the  defendants  wrote  to  the  plaintiffs  as  fol- 
lows :  "  Mr.  Gillet,  sometime  last  week,  wrote  us  that  he  would, 
in  a  few  weeks,  send  about  seven  tons  of  ashes,  which  we  could 
(if  we  thought  proper)  ship  to  New-York,  to  be  delivered  to 
you,  subject  to  his  oTder.  We  have  now  put  on  board  the 
sloop  Cornelia,  captain  Staats,  twenty-six  casks  of  ashes,  which 
we  have  directed  him  to  send  to  an  inspector's  store,  and  deliv- 
er the  bills  to  j-ou,  Avhich  you  will  have  the  goodness  to  receipt 
for,  subject  to  Mr.  Gillet's  direction.  It  is  probable,  at  the 
next  trip  of  the  sloop,  we  may  have  more  to  ship  you  for  Mr. 
Gillet.  We  send  these  now,  in  case  he  should  require  them  to 
be  shipped  before  the  sloop  goes  down  again,  say  the  next 
month.  You  will,  of  course,  not  dispose  of  the  ashes  until  you 
receive  Mr.  Gillefs  orders." — "  P.  S.  We  sen  t  the  last  pack- 
age of  your  goods,  yesterday,  to  Mr.  Gillet." 

In  a  letter  of  the  plaintiffs'  to  the  defendants,  dated  the  29th 
October,  1811,  they  say:  "Be  pleased  to  inform  us,  if  any  di- 
rections have  been  given  you  relative  to  the  ashes  held  by  us, 
for  account  of  Mr.  Martin  Gillet ;  and,  also,  what  other  pro- 
perty he  placed  in  your  hands,  when  he  took  the  last  of  the 
goods."  They  also  state,  that  if  the  ashes  they  had  received 
were  then  sold,  at  the  then  prices,  they  would  fall  far  short  of 
their  demand.  On  the  1st  November,  the  defendants,  in  answer, 
wrote  to  the  plaintiffs  that  they  had  received  no  communication 
from  Mr.  Gillet  since  the  summer  months ;  that  they  had  been 
informed  that  Mr.  Gillet  had  gone  to  Baltimore ;  that  no  more 
ashes,  or  other  property,  had  been  left  by  him  with  them;  and 
they  promise  to  make  further  inquiries  as  to  the  circumstances, 
&c.  of  Mr.  Gillet,  and  inform  the  plaintiffs.  On  the  12th  Feb- 
ruary, 1812,  the  plaintiffs' attorney  wrote  to  the  defendants,  in- 
forming them,  that  the  plaintiffs  held  them  responsible  for  the 
value  of  the  goods  left  in  their  hands ;  that  ashes  would  then 
sell  to  advantage,  and  suggesting,  for  their  consideration,  the 
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ALBANV,    propriety  of  giving  orders  to  the  plaintiffs  to  sell  the  ashes,  and 

August,  18l5.  .  . 

v^-v-^,  appropriate  the  proceeds  towards  the  payment  of  their  claim  on 

Cairnis&Lord  the  defendants.    This  letter  was  not  answered  by  the  defendants, 

Blbecker.    and,  on  the  3d  of  August,  1812,  a  formal  demand  was  made,  on 

behalf  of  the  plaintiffs,  on  the  defendants,  for  the  goods  placed 

in  their  hands,  and  which  they  refused  to  deliver. 

The  receipt  of  the  plaintiffs  to  the  defendants,  for  the  ashes, 
was  dated  the  27th  of  July,  1811,  for  "  twenty-six  barrels  of  pot- 
ashes, and  one  barrel  of  caustic,as  per  bill  of  J.  IT.  Bogcrt,  which 
are  held  by  us  for  account  of  M.  Gillet"  The  ashes  remained 
in  the  store  of  Bogert,  the  inspector,  until  December,  1813,  when 
he  sold  them,  according  to  the  directions  of  the  statute,  and  paid 
the  proceeds  into  the  hands  of  the  state  treasurer. 

A  witness  for  the  defendants,  a  clerk  in  their  store,  testified, 
that  the  captain  of  the  sloop  who  brought  the  goods  for  Gillet, 
offered  to  deliver  them  to  the  defendants,  on  their  accepting 
two  drafts  drawn  on  them  by  Gillet,  each  for  three  hundred 
and  ninety-seven  dollars  and  sixty -six  cents,  one  at  four  months, 
and  the  other  at  eight  months,  which  the  defendants  refused  to  ac* 
cept ;  but  observed,  that  they  had  some  ashes  ofGillct's  in  store, 
and  that  they  would  receive  the  goods  on  storage,  and  retain 
them  until  they  should  receive  sufficient  ashes  from  him  to  pay 
the  amount  of  the  drafts,  for  which  they  would  not  make 
themselves  liable.  The  goods  were  then  delivered  to  the  de- 
fendants, who  gave  the  receipt  for  them  above  mentioned.  The 
witness  stated,  that  Gillet  made  frequent  applications  to  the  de- 
fendants for  the  goods,  but  they  refused  to  deliver  them,  until 
they  had  received  a  sufficient  quantity  of  ashes  to  secure  the 
amount  of  the  drafts ;  and  that,  on  the  18th  of  July,  1811,  hav- 
ing received  a  sufficient  quantity  of  ashes  to  secure  the  amount, 
they  delivered  the  goods  to  Gillet,  and  sent  the  ashes  to  the 
plaintiffs. 

It  appeared  that  the  price  of  ashes  in  Nen-York,  in  July  and 
August,  1811,  was  ninety-five  dollars  per  ton  ;  and  in  October 
and  November,  of  the  same  year,  eighty  dollars  per  ton.  The 
amount  for  which  they  were  sold  by  the  inspector,  was  five 
hundred  and  eighty-three  dollars  and  forty-two  cents. 

A  verdict  was  taken  for  the  plaintiffs,  for  nine  hundred  and 
eighty-nine  dollars  and  twenty-three  cents,  subject  to  the  opin- 
ion of  the  court,  on  the  case  above  stated. 
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Slosson,  for  the  plaintiffs.     The  goods  of  the  plaintiffs  were     albany, 
deposited  with  the  defendants,  to  be  delivered  to  Mr.  Gillet,  on-    vl^J-^,^' 
ly  on  the  condition  that  the  defendants  received  ample  secu-  Caiknes&Lor* 
rity  ;  and  of  the  adequacy  of  that  security,  they  alone  were  to    Bleecker. 
be  the  judges.     They  were  bound,  by  the  tenor  and  effect  of 
their  engagement,  to  take  for  the  plaintiffs,  adequate  and  uncon- 
ditional security.     Under  a  perfect  understanding,  however, 
and  full  knowledge  of  all  the  circumstances,  they  took  security, 
insufficient  in  itself,  and  clogged  with  the  condition  of  being  sub- 
ject to  the  order  of  Gillet.     The  defendants,  in  their  letter,  did 
not  pretend  that  the  potashes  they  sent  were  sufficient  security  ; 
yet,  they  delivered  the  goods  to  Gillet,  which  had  been  deposited 
with  them. 

By  the  delivery  of  the  goods  to  G.,  in  violation  of  the  terms 
of  the  deposite,  the  defendants  must  be  considered  as  having 
converted  them  to  their  own  use;  and  after  a  demand  and  refusal 
to  deliver  them  to  the  plaintiffs,  there  can  be  no  question  that  the 
action  of  trover  lies.  The  case  of  Syed  v.  Hay,*  in  England,  and  *  Term  Rep, 
of  Laplace  v.  Jupoix,-\  and  Bristol  v.  Burt,%  in  this  court,  show  t  ,  j^,,,.  cas. 
the  principles  of  this  action,  and  that  it  will  lie  in  such  a  case.  \^johm  Rf^ 

But  it  may  be  said,  perhaps,  that  the  plaintiffs  have  acquiesced  -57- 
in,  or  adopted,  the  acts  of  the  defendants,  their  agents  or  bailees. 
But  there  can  be  no  adoption,  unless  there  has  been  a  full  and 
perfect  disclosure  of  the  facts.     If  tiiere  be  a  concealment  of 
facts,  the  principal  cannot  be  bound  by  any  supposed  adoption. §     §  Wuiiace,  v. 

■vt  ij/*i  ....  n  i  Tellfair,    2 

iNow,  the  defendants  did  misrepresent  facts;  we  do  not  say,  Term  Rep.  m. 
wilfully,  or  intentionally ;  but  if  there  was  any  erroneous  state-  v.  m<-kerT  \ 
ment,  or  concealment,  which  might  mislead  the  judgment  of  the  sag^gfi 
plaintiffs,  they  cannot  be  held  to  have  adopted  the  conduct  of  Vaey' 5o9' 
the  defendants.     In  their  letter  of  the  18th  of  July,  the  defend- 
ants did  explicitly  hold  out  to  the  plaintiffs  the  expectation  that 
more  ashes  were  to  be  shipped  to  them,  and  that  the  twenty-six 
barrels  were  not  the  whole  of  the  security  they  were  to  re- 
ceive.    That  expectation,  however,  was  never  realized, 

Brinckerhoff  and  Wells,  contra.  The  agency  of  the  defendants 
was  gratuitous.  The  bailment  to  them  was  a  naked  bailment ; 
and  it  is  merely  a  question  as  to  good  faith  on  their  part.  Has 
the  agent  honestly,  and  in  good  faith,  exercised  the  power 
vested  in  him  by  his  principal  I  The  plaintiffs  gave  to  the  de- 
fendants a  discretion  in  the  exercise  of  their  judgment,  as  to  the 
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Albany,    sufficiency  of  the  security  to  be  received  on  the  delivery  of  the 
v«, ^v**-'    goods  to  Gillet.     If  the  defendants  have  exercised  their  judg- 
Cairsm&Lord  ment  honestly  and  fairly,  they  ought  not  to  be  made  answera- 
Blbechr.     bie>  if  that  security  has  proved  deficient. 

On  the  18th  of  Jul//,  they  wrote  to  the  plaintiffs,  and  informed 
them  of  what  they  had  done.    If  the  plaintiffs  were  dissatisfied 
with  their  conduct,  they  ought  immediately  to  have  expressed 
their  disapprobation,  so  as  to  put  the  defendants  on  their  guard, 
and  to  give  them  an  opportunity  of  securing  themselves,  through 
Gillet,  in  case  they  had  made  themselves  responsible  to  the 
plaintiffs.     Considering  the  circumstances  under  which  the  de- 
fendants accepted  of  the  agency,  it  was  peculiarly  the  duty  of 
the  plaintiffs  to  have  instantly  answered  the  letter  of  the  de- 
fendants, and  expressed  their  opinion  of  their  conduct.    On  the 
contrary,  they  continued  silent  until  the  29th  of  October,  which, 
we  contend,  amounts  to  an  assent  to  their  acts.     It  is  a  general 
principle  of  law,(a)    and  which  has  been  recognised  by  this 
*  Torvhand  court,*  that  where  an  agent,  by  letter,  gives  an  account  of  what 
veiuon,\  Johns,  he  has  done,  and  that  letter  is  not  answered  by  the  principal,  it 
wise  v.  Hacker,  amounts  to  an  approbation  of  the  conduct  of  the  agent. 
526 a™rmsirong       But  we  contend  that  trover  does  not  lie  in  this  case.     The 
afkhriTll'vi  goods  were  delivered  to  the  defendants,  with  directions  to  dc- 
43fnp    aw    nver  ^em  over  to  ('iHet>  on  receiving  satisfactory  security. 
J-  The  defendants  having  received  security  which  they  believed 

sufficient,  and  delivered  over  the  goods,  the  property  of  the 
plaintiffs  immediately  ceased.  Their  only  remedy,  therefore, 
if  any,  must  be  an  action  on  the  case  against  the  defendants, 
as  their  agents,  for  exceeding  their  authority.  In  such  an  ac- 
tion, the  defendants,  if  they  have  not  acted  bona  fair,  would 
be  liable  only  to  the  damages  actually  sustained  by  the  plaintiffs. 
But  in  trover  they  must  answer  for  the  value  of  the  goods. 

Spbxckk,  J.,  delivered  the  opinion  of  the  court. 
Two  objections  have  been  made  to  the  plaintiffs'  recovery : 
1st.  That  trover  cannot  be  sustained  in  such  a  case;  and,  *2d. 


(a)  Le  nwndant  qui  ne  repond  point  a  la  lettre  par  laqnclle  ses  commissionaires  lui 
expliqucnt  ce  qu'ils  ont  fuit,  est  rcnsi'  approuvcr  leur  conduitr,  qtioiqn'ils  ayent  exefde' 
lc  manilat.  Cetle  reception  tie  la  lettre  non  contredite,  est,  parmi  les  negoci.in*,  no 
ncte  jmsitif  d'approbation.  Emcrig.  torn.  I.  p.  U5.  Rectjrfio  HUirarum  est  actus  jnsitiii;  ■ 
Stmccha  ik  Asste.  gl.  ".  n.  47.  Gpssngti  disc.  30.  n.  63.  disc.  W2.  n.  54,  A**.  13'-  n.  "  •' 
•£L"i.  »  ii4.    *ot  de  (Una  dec.  24.  »i.  4.  dtcis,  147.  n.  4. 


OF  THE  STATE  OF  NEW-YORK.  305 

That  the  plaintiffs,  after  a  knowledge  of  all  the  facts,  adopted     ALBANY, 

,     .       ,  Anniirt,  1813. 

the  defendants  acts.  v^-v-w/ 

The  plaintiffs'  counsel  relies  on  the  case  of  Seyd  v.  Hay,  (4  Cairn  es&.Loho 
T.  R.  260.)  as  to  the  form  of  the  action.  In  that  case,  the  Blkcker. 
owner  of  goods  on  board  of  a  vessel  directed  the  captain  not 
to  land  them  on  the  wharf,  which  he  promised  not  to  do,  but 
afterwards  delivered  them  to  the  wharfinger,  for  the  owner's 
use,  under  the  pretence  that  the  wharfinger  had  a  lien  on  them 
for  wharfage ;  the  court  held  the  delivery  to  be  a  conversion, 
there  being  no  right  to  wharfage.  The  case  of  Dufresne  v. 
Hutchinson,  (3  Taunt.  Rep.  1 1 7.)  decides,  that  if  a  broker,  au- 
thorized to  sell  goods  for  a  particular  price,  sells  them  at  an 
inferior  price,  he  is  not  liable  in  trover,  and  that  the  proper: 
remedy  is  an  action  on  the  case.  The  court  do  not  think  it 
necessary  to  decide  this  point  on  the  present  occasion,  nor  do 
they  intend  to  do  so  It  appears  to  me,  however,  that  there  is 
serious  objection  to  the  form  of  the  action,  without  impugning 
the  case  of  Send  v.  Hay:  in  that  case  the  defendant  was  guilty 
of  a  direct  breach  of  orders,  contrary,  too,  to  his  promise  ; 
here,  the  defendants  were  authorized  to  deliver  the  goods  to 
Gillet,  on  receiving  property  amply  sufficient  to  secure  the 
plaintiffs  their  demand:  this  necessarily  referred  it  to  their  judg- 
ment, what  was  sufficient  property;  and  for  misbehaving  in  this 
trust,  it  seems  to  me  that  case,  and  not  trover,  is  the  appropriate 
remedy.  At  all  events,  the  form  of  action  ought  not  to  deprive 
the  defendants  of  any  ground  of  defence. 

On  the  18th  of  July,  1811,  the  defendants  informed  the  plain- 
tiffs, that  they  had,  on  the  1 7th  of  that  month,  delivered  Gillet 
the  last  parcel  of  the  goods,  and  that  they  had  received  from  him 
26  casks  of  ashes,  which  were  placed,  at  the  same  time,  under 
the  plaintiffs'  control,  subject  to  GillePs  order  as  to  their  sale, 
The  plaintiffs  rest  satisfied  until  the  29th  of  October,  and  then, 
for  the  first  time,  ask  for  information,  what  other  property 
Gillet  had  placed  in  their  hands  when  he  took  the  last  of  the 
goods.  The  cases  of  Cod/vise  v.  Hacker,  (1  Caines'  Rep.  539.) 
and  Towle  8r  Jackson  v  Stevenson,  (1  Johns.  Cases,  110.)  are 
authority  for  saying,  that  when  a  principal,  with  a  knowledge 
of  all  the  facts,  adopts  the  acts  of  his  agent,  though  these  acts 
are  contrary  to  his  duty  and  his  instructions,  he  shall  not  after- 
wards impeach  his  conduct ;  and  this  principle  is  peculiarly  ap- 
plicable to  a  case  like  the  present;  for  had  the  principal  disap* 
Vob.  xif.  Q  q 


Both. 
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Albany,  proved,  the  defendants  might,  by  their  vigilance,  for  aught  we 
know,  have  secured  themselves.  The  lapse  of  time  after  the 
information  that  the  last  parcel  had  been  delivered,  and  that 
only  26  barrels  of  ashes  had  been  deposited,  was  sufficient  to 
denote  to  the  defendants  the  plaintiffs,  approbation  of,  or  acqui- 
escence in,  what  they  had  done ;  and  besides,  the  defendants 
had  a  right  to  infer,  that  Gillet  had  communicated  to  the  plain- 
tiffs his  orders  as  to  the  disposition  of  the  ashes,  and  made  ar- 
rangements with  them  as  to  the  debt  It  is  a  salutary  rule,  in 
relation  to  agencies,  that  when  the  principal  is  informed  of 
what  has  been  done,  he  must  dissent,  and  give  notice  in  a  rea- 
sonable time,  or,  otherwise,  his  assent  to  what  has  been  done 
shall  be  presumed. 

Judgment  for  defendants. 


Wicoiy  &  Wiggin  against  Bush. 

Anoteexecut-  THIS  was  an  action  on  a  promissory  note  made  by  the  de- 
to  accreditor,  fendant,  payable  to  one  David  Forsaith^  sixty  days  afterdate, 
To  '"i'ithdlaw  for  ,»000  dollars,  dated  May  24th,  11512,  and  endorsed  by  For- 
to^h°ePdebtor"8  saM  to  the  plaintiffs.  The  defendant  pleaded  the  general  issue, 
dUchare?  iln*  w'tn  notice  °f  his  discharge  under  the  insolvent  act,  passed 
der  an  insol-  jpru  %a   181j    an{]  0f  oti,er  s,)ecial  matter. 

vent    law,     is      *  7  '  •  ' 

"•i<J-  The  defendant  was  a  partner  of  the  house  of  Eire  &  Bush, 

who  were  indebted  to  the  plaintiffs  in  the  sum  of  six  thousand 
dollars,  on  five  promissory  notes,  drawn  by  Rice  &  Hush, 
payable  to  David  Forsaith,  and  by  him  endorsed  to  the  plain- 
tiffs. Forsaith  had  conveyed  lands  to  the  plaintiffs,  as  security 
for  the  payment  of  the  notes,  but  those  lands  were  not  suffi- 
cient for  the  payment  of  them.  The  plaintiffs  resided  at  Boston, 
in  Massachusetts. 

David  Forsaith,  being  at  New-York  in  Aprils  1812,  had  some 
conversation  with  the  defendant  about  his  obtaining  his  dis- 
charge, in  which  the  defendant  stated  that  Forsaith  might  have 
it  in  his  power  to  prevent  his  discharge,  as  he  had  not  made  a 
fair  exhibit.  On  being  asked  what  property  he  had  omitted,  he 
replied,  that  he  did  not  know  what  it  would  amount  to,  until 


Bl'SII.- 
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lie  had  it  collected  together.     Forsaith  attended  before  the  re-  tALBAIyY, 

°  August,  I8K>. 

corder,  and  opposed  the  defendant's  discharge ;  and  the  defend- 
ant, to  procure  Forsaith  to  withdraw  his  opposition,  agreed  to 
give  the  "plaintiffs  a  note  for  1,000  dollars,  on  which  Forsaith 
wrote  a  few  lines  to  the  recorder,  the  purport  of  which  was, 
to   withdraw  his  opposition.     Forsaith  consented   to   endorse 
the  note  without  receiving  any  security  from  the  defendant. 
The  note,  although  dated  on  the  '24th  of  May,  was,  in  fact, 
made  on  the  22d  of  April,  and  a  memorandum  of  the  day  upon 
which  it  was  executed  was  endorsed  upon  it.    Forsaith  received 
the   note,    and  delivered  it  to    the  plaintiffs  immediately   on 
his  return  to  Boston,  before  it  became  payable,  but  did  not 
communicate  the  manner  in  which  it  had  been  obtained ;  and 
at  the  time  of  passing  the  same  there  was  no  understanding 
that  he  should  not  be  liable  as  the  endorser. 

The  defendant  was  discharged  by  the  recorder  of  New-York, 
on  the  1st  of  May,  1812,  under  the  act. 

R.  Sedgwick,  for  the  plaintiffs,  contended,  that  this  being  an 
action  by  a  bona  fide  endorsee  against  the  maker,  it  did  not  lie 
in  the  mouth  of  the  defendant  to  falsify  the  note,  or  to  say 
that  it  was  made  on  a  day  different  from  that  on  which  it  bears 
date.*     But  the  day  on  which  the  note  was  issued  was,  in  fact,  *  Boehm  and 

others  v.  Ster- 

noted  on  the  back  of  it.  ling,  7  Term 

Then,  was  this  note  given  in  fraud  of  the  insolvent  law  of  ep' 
1811?  There  was  no  actual  fraud  in  the  transaction ;  nor  can 
it  be  considered  as  against  the  policy  of  the  act.  Forsaith  was 
not  bound  to  oppose  the  defendant  in  obtaining  his  discharge. 
The  law  imposes  no  such  duty  on  a  creditor,  lie,  therefore, 
violated  no  duty,  by  taking  a  note  or  promise  to  pay  an  honest 
and  just  debt.  The  English  cases  on  this  subject  are  those  of 
positive  frauds  against  the  other  creditors  in  signing  the  bank- 
rupt's certificate,  or  in  executing  deeds  of  composition,!  which  *  1TMk-  >°5- 
are  distinguishable  from  the  present  case.  ™i-   4  Term 

In  Lewis  v.  Chase,!  Lord  Chancellor  Parker  refused  to  re-  East,  372. 

,■,.,,,  ,.  .       -De»?  227. 60K, 

heve  against  a  bond  given  by  a  bankrupt  to  a  creditor  to  in-  3  Term  Rep 
duce  him  to  withdraw  a  petition  against  the  allowance  of  the  647. 
bankrupt's  certificate.     In  the  case  of  Waite  v.  Harper, \  the  6201    '  Wms' 
plaintiff's  demand  was  not  inserted  in  the  inventory  of  debts  \£$Johm'  Rep: 
exhibited  by  the  defendant ;   it  was  a  case,  therefore,  of  di- 
rect fraud  against  the  statute.    In  Bruce  v.  Lee,\\  it  is  not  stated  ti^Johm.  8$. 
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Albany,    that  the  plaintiff's  name  was  omitted  in  the  schedule  of  the  in- 

Aucnst,  I8i5.  r 

v^^v^w  solvent,  which  was  the  fact.     These  cases  are  not,  then,  appli- 

^Wiggin&    cable  to  the  present  case.     This  is  not  a  question  of  fraud,  but 

Bivsh        as  to  the  policy  of  the  act.     But  the  act  itself  was  repealed  at 

the  next  session,  as  impolitic,  and  as  tending  to  produce  frauds. 

Colden,  contra,  contended,  that  the  note  was  absolutely  void 
in  its  creation,  as  being  a  fraud  on  the  other  creditors,  and  op- 

*  cockshot  v.  pressive  on  the  insolvent.*     It  cannot,  therefore,  be  set  up  or 

Hepnite.  erm  enforced  by  a  third  person,  although  an  innocent  endorsee,  for 
that  would  defeat  the  very  object  of  the  act.     In  Stumer  v. 

+  i  Hen.  Bi.  Brady, f  Lord  Loughborough  said  the  case  of  Lcnis  v.  Chase 
had  long  since  been  exploded,  and  that  he  regarded  it  as  a  case 
destitute  of  principle,  and  directly  contrary  to  the  true  construc- 
tion of  the  act. 

t  serines' Rep.  The  case  of  Payne  v.  Eden,%  in  this  court,  and  which  has 
since  been  followed  by  those  of  Waite  v.  Harper,  Bruce  v. 

fl  o  Johns.  Rep.  Lee,   and  Yeomans  v.  Chattcrton,\\  was  decided  on  the  sound 
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principles  of  justice  and  policy,  and  the  true  construction  of 
the  insolvent  acts.  It  was  there  established,  that  a  note  given 
under  such  circumstances  was  void,  as  being  a  fraud  against 
the  other  creditors ;  and  that,  being  founded  in  fraud,  no  sub- 
sequent promise  could  revive  it. 

Again ;  the  plaintiff  received  the  note  under  circumstances 

to  induce  suspicion,  and  sufficient  to  put  him  on  inquiry.     He 

must,  therefore,  be  presumed  to  know  for  what  it  was  originally 

given.  Further;  the  holder  gave  no  consideration  for  the  note, 

.  CoHlW  T  and  is,  therefore,  in  privity  with  the  first  taker  §     Forsaith  re- 

t! arpuii  l  W8  ceived  no  consideration.    The  former  notes  were  not  given  up. 

chitiy  on  mils,  The  plaintiff  must  be  deemed  an  original  party  to  the  transac- 
tion, acting  by  Forsaith,  as  his  agent. 

The  objection,  that  a  party  cannot  impeach  paper  to  which 
he  has  lent  the  credit  of  his  name,  and  put  into  circulation  by 
endorsement,  docs  not  apply  where  it  is  sought  to  avoid  the 
paper  or  security  on  the  ground  of  fraud  and  illegality. 

Yates,  J.,  delivered  the  opinion  of  the  court.  The  plain- 
tiff, in  this  cause,  was  properly  nonsuited. 

The  note  in  question  was  given  to  prevent  the  opposition  of 
Forsaith,  the  payee,  against  the  insolvent's  obtaining  the  bene- 
fit of  the  act  of  the  1 1th  of  April,  1811,  and,  in  my  opinion,  un- 
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tier  circumstances  of  fraud  ;  for  it  is  expressly  stated,  that  the 
defendant,  in  conversation  with  him  on  the  subject,  admitted 
that  he  had  not  made  a  fair  exhibit  of  his  debts  to  the  recorder. 
It  became,  therefore,  a  subject  of  inquiry,  whether  he  had  com- 
mitted perjury,  in  not  rendering  a  just  and  true  account,  accord- 
ing to  the  oath  taken  by  him,  as  prescribed  by  the  statute  under 
which  the  proceedings  were  conducted.  Other  reasons,  be- 
sides, might  have  been  shown  by  Forsaith  to  prevent  his  dis- 
charge, not  susceptible  of  detection  afterwards ;  so  that  the 
transaction,  from  its  very  nature,  must  operate  fraudulently,  and 
ought  not  to  he  countenanced.  Not  only  true  policy,  but  the 
spirit  of  this  statute,  as  well  as  every  statute  I  have  seen  on  the 
same  subject,  forbids  such  transactions.  It  is  at  all  times  intend- 
ed by  the  legislature,  to  effect  an  equal  distribution  of  the  in- 
so' vent's  estate,  and  secure  equal  advantages  to  the  creditors; 
and  although  the  giving  of  this  note,  and  the  payment  of  it  af- 
terwards by  the  insolvent,  wr>uld  not,  as  to  that  amount,  lessen 
their  distributive  shares  in  his  estate ;  yet,  the  suppression  of 
facts  producing  such  a  result,  which  might  be  the  case,  is 
alone,  in  my  view,  sufficient  to  prevent  the  recovery  now  sought 
for. 

The  act  never  can  be  construed,  so  as  to  authorize  the  insol- 
vent to  silence  an  opposing  creditor,  by  a  written  promise  of 
future  payment  of  his  debt,  or  by  giving  a  reward  to  any  per- 
son, whether  agent  for  a  creditor  or  not,  to  withdraw  his  oppo- 
sition. It  appears  to  me  incorrect  and  unjust,  and  might  be  at- 
tended, in  either  case,  with  the  grossest  imposition  on  creditors. 
It  must  be  admitted,  that  laws  of  this  description,  although  ne- 
cessary to  relieve  unfortunate  debtors,  always  operate  hard  on 
creditors ;  and  it  is  the  province  of  courts  of  justice,  in  cases  like 
the  present,  to  interfere,  and  to  close  the  remotest  avenues  lead- 
ing to  fraud  or  imposition  on  them,  by  persons  claiming  the 
benefit  of  such  laws. 

The  case  of  Cockshot  and  another  v.  Bonnet  and  another 
(2  D.  &  E.  T63.)  could  not  have  interfered  with  the  distributive 
share  of  a  creditor  ;  yet  the  court  decided,  that  the  note  given 
by  the  bankrupt  was  void.  In  that  case,  all  the  creditors  of  the 
insolvent  consented  to  accept  a  composition  for  their  respect- 
ive demands,  upon  an  assignment  of  his  effects  by  a  deed  of 
trust,  to  which  they  all  were  parties ;  and  one  of  them,  before 
he  executed  the  deed,  obtained  from  the  insolvent,  a  promissory 
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albanv,  note  for  the  residue  of  his  demand,  by  refusing:  to  execute  the 
deed,  until  such  note  was  made.  The  note  was  declared  void 
in  law,  as  a  fraud  on  the  rest  of  the  creditors ;  and  the  court 
decided,  that  a  subsequent  promise  to  pay  it,  was  a  promise 
without  consideration,  which  would  not  maintain  an  action. 

In  Payne  v.  Eden,  (3  Caincs*  Rep.  213.)  it  was  necessary  for 
the  insolvent  to  obtain  the  assent  of  a  certain  portion  of  his  cre- 
ditors; and  he  had  a  sufficient  number  without  the  payee  of 
the  note ;  but  the  note  having  been  given  in  consideration  of 
his  signing  the  insolvent's  petition,  it  was  adjudged  void. 

If  the  security  in  the  above  cases  was  deemed  void,  the 
reasons  against  the  validity  of  the  note,  in  this  cause,  are  cer- 
tainly more  cogent  and  conclusive  ;  but  it  is,  notwithstanding, 
contended,  that  this  is  a  defence  set  up  against  third  persons, 
who  are  subsequent  holders  for  a  valuable  consideration,  and 
without  notice.  This,  according  to  the  view  before  taken  of 
the  subject,  could  not  give  validity  to  the  note,  if  void  ab  ini- 
tio. It  cannot,  however,  be  made  a  question  in  the  present 
case-,  because  it  does  not  satisfactorily  appear,  that  a  conside- 
ration had  been  given  for  the  note  by  the  holders;  and,  be- 
cause, they  had  sufficient  notice  of  the  manner  in  which  it  was 
originally  obtained  by  the  payee,  as  their  agent. 

It  appears  that  the  plaintifTs  still  hold  the  former  notes  given 
by  Rice  &  Bush  to  them,  and  endorsed  by  Forsaith,  the  payee 
of  the  note  in  question;  who,  without  making  any  arrangement 
at  the  time  it  was  so  transferred,  to  deduct  from  that  debt  the 
amount  of  this  note,  which  debt  was  also  stated  on  the  defend- 
ant's schedule  delivered  in  to  the  recorder,  and  for  the  pay- 
ment of  which,  the  same  liability  exists ;  so  that  the  whole  de- 
mand remained  in  the  same  situation,  without  affording  any  be- 
nefit to  Forsaith,  the  endorser  of  this  note.  To  say  the  least, 
therefore,  it  is  extremely  questionable,  whether  any  considera- 
tion can  even  be  presumed  to  have  passed  to  Forsaith,  from  the 
plaintifTs,  for  the  note. 

By  the  endorsement  on  the* note  of  the  real  date,  the  plaintiffs 
hid  such  information  as  ought  to  have  led  to  an  inquiry  into 
the  manner  the  payee  had  obtained  it.  The  post-dating  of  the 
note  which  was  endorsed,  was  an  extraordinary  circumstance, 
and  must  have  created  suspicion.  The  neglect  of  the  plaintifTs 
to  make  any  inquiry,  ought  to  subject  them  to  the  consequences 
of  the  transaction  between  the  defendant  and  Forsaith.  the  im- 
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mediate,  or  original  parties:  and,  as  between  them,  it  is  deci-     Albany, 

...         7  .,  •  t.    •      i.  -c     .    c  August,  1815. 

dedly  an  illegal  consideration.     It  is,  however,  manifest,  from  ^^~v-*^/ 
the  face  of  the  transaction,  that  Forsaith,  the  payee  and  endor-      w.iehlm 
ser  of  this  note,  acted  as  the  agent  of  the  plaintiffs  ;  they,  of  Van  Holtbn. 
course,  are  bound  by  his  acts,  and  are  subject  to  the  same  con- 
sequences, as  if  the  whole  had  been  conducted  by  themselves ; 
so  that,  independent  of  other  reasoning  on  the  subject,  this  alone 
is  sufficient  to  prevent  a  recovery.     The  motion  for  a  new  trial 
must  accordingly  be  denied. 

Motion  denied. 


"Wheeler  against  Van  Houten. 

IN  ERROR,  from  the  court  of  common  pleas  of  Orange  Where  there 
County.  Wheeler  brought  an  action  of  assumpsit  against  Van  is.  a  s«bmis- 
Houten,  in  the   court  below,  and  the  defendant  pleaded  the  tion  of  ail  ihe 

i.  »i.,/.,  ,,<.f  ,     demands  nhick 

general  issue.  At  the  trial  of  the  cause,  the  defendant  proved,  either  party 
that  he  and  the  plaintiff,  on  the  26th  day  of  February,  1 8 1 2,  before  the  other! the 
the  commencement  of  the  suit,  mutually  agreed  to  submit  the  conclusive  bar 
final  adjustment  of  all  their  demands  against  each  other  to  ar-  ^"ny**** 
bitrators,  and  pledged  themselves  to  abide  their  award ;  and  riand.  ts"bs}il' 

r   .    °  '  nig  at  the  time 

that  the  arbitrators  did  award  and  order  that  Wheeler,  the  pre-  °.f  t,,e  ^bmh- 

1  sion      and    a- 

sent  plaintiff,  should  pay  to  Fan  Houten,  the  defendant,  the  sum  wardo  though 
of  27  dollars  and  74  cents ;  and  that  the  costs  should  be  can  show,  that 
equally  divided  between  them.  The  counsel  for  the  defend-  for  which  Vhe 
ant  insisted,  that  the  award  was  conclusive  evidence  for  the  brought!8  was, 
defendant,  and  a  bar  to  the  plaintiff's  recovering  for  any  de-  omitted  'to*  be- 
mand  subsisting  against  the  defendant  prior  to  the  submission  ^  ^lors tfte 
-and  award.     The  plaintiff's  counsel  then  offered  to  prove,  that  and  was  uot 

r  considered,  or 

the  several  demands  and  charges  for  goods  sold,  mentioned  in  decided  upon, 
the  plaintiff's  declaration,  and  the  several  items  for  which  the 
present  suit  was  brought,  were,  by  accident,  never  laid  before 
the  arbitrators  for  their  consideration,  nor  did  they  decide 
thereon  ;  and,  that  since  the  award,  the  plaintiff  had  admitted 
that  the  items  for  which  the  present  suit  was  brought,  were  not 
produced  before  the  arbitrators,  er  censidered  by  tbem,  in 
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albany,    making  up  their  award.     But  the  court  below  rejected  the  evi- 

Augiirt,  1813.  j 

v.^p^v-^^  dence,  and  decided  that  the  award  was  conclusive  evidence 
Whbhlsr     jn  har  0f  the  plaintiff's  action,  for  all  demands  subsisting  prior 

Van  Hoitbn.  to  the  submission  and  award  ;  and  the  plaintiff  was  thereupon 
nonsuited.  The  plaintiff's  counsel  tendered  a  bill  of  excep- 
tions to  the  opinion  of  the  court  below. 

Story,  for  the  plaintiff  in  error.      An  award  stands  on  the 

same,  and  no  better,  ground  than  a  judgment }  which  is,  prima 

facie,  a  bar,  and  no  more.     The  defendant  pleads,  that  the  same 

identical  matter  was  recovered  in  a  former  suit.     In  Ravee  v. 

*4  Te™\.  ReP-  Farmer,*  it  was  decided,  that  an  award,  upon  a  submission  of 

147.    Colightly      ...  ^ 

v.  jdiiooe,  ib.  all  matters  in  difference  between  the  parties,  did  not  preclude 
the  plaintiff  from  suing  for  a  cause  of  action  subsisting  at  the 
time  of  the  submission,  if  he  could  show  that  the  subject  matter 
of  such  action  was  not  laid  before  the  arbitrators.      The  same 

♦  ©  TtrmRep.  principle  was  laid  down  in  Scddon  v.  Tutop  ;f  and  Grose,  J., 

607.  'I  Bl.  Rep.  .       _ 

827.  3  nUi.  observed,  that  the  recovery  in  the  former  action,  was  only  pri- 
ma facie  evidence  that  the  demand  had  been  inquired  into  by 
the  jury. 

1 9  Johns.  Rep.  The  case  of  De  Long  v.  Stanton,!  is  not  applicable  to  this 
case,  for  there  the  submission  was  general,  and  the  arbitrators, 
in  fact,  award  upon  the  subject  matter  of  the  new  action,  though 
the  plaintiff  objected,  that  he  did  not  intend  to  submit  it  to  the 
arbitrators. 

fit.  Jones,  jr.  contra.  This  is  an  attempt  to  open  an  award  by  pa- 
rol evidence.  It  is  an  action  to  recover  part  of  a  matter  before 
submitted  to  arbitration,  but  omitted,  through  the  forgetfulness 
or  mistake  of  the  party,  to  be  laid  before  the  arbitrators.  The 
award  is  final  and  conclusive,  as  to  all  matters  within  the  sub- 
mission. In  this  case,  the  submission  was  of  all  demands  ;  not 
merely  of  all  matters  in  difference.  If,  then,  the  cause  of  the 
present  action  was  a  demand  subsisting  at  the  time  of  the  sub- 
mission, it  is  within  it,  and  the  award  must  be  conclusive.  This 
1 2  Johns.  Rej..  court,  in  the  case  of  Norland  v.  Douglas,^  held,  that  a  palpable 
62  mistake  of  the  arbitrators  in  calculating  the  amount  awarded, 

||  3  Johns.  Rep.  could  not  be  corrected  at  law.     And  in  Barlow  v.  Tod<t,\\  U  was 
307  decided,  that  where  the  award  is,  on  the  face  of  it,  final,  nothing 

dehors  the  award  can  be  pleaded  or  given  in  evidence  against  it. 
In  Dc  Long  v.  Stanton,  the  same  principle  was  laid  down,  as  to 
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the  award  being  final  and  conclusive,  as  to  all  matters  within    Albany, 

,.  ...  August,  18V5. 

the  submission.  v^-v^^ 

Wheeler 
v. 

Per  Curiam.  In  Reeve  v.  Farmer,  (4  Term  Rep.  146.)  it  was  Van  Hpnxv. 
held,  that  on  a  submission  to  arbitration  "of  all  matters  indiffer- 
ence," the  award  was  conclusive  on  the  parties,  as  to  all  causes 
of  action  subsisting  between  them  previously  to  the  submission; 
but  that  where  it  could  be  shown,  that  the  subject  of  the 
action  was  not  a  matter  in  difference  at  the  time  of  the  submis- 
sion, nor  was  referred  by  the  parties  to  the  arbitrators,  the 
award  would  be  no  bar.  The  case  of  Golightly  v.  Jellico,  in  a 
note  to  the  case  cited,  turns  on  the  same  principle. 

These  decisions  do  not  bear  out  the  plaintiff  in  maintaining1  this 
suit,  for  here  the  submission  extended  to  all  the  demands  which 
either  parti/  had  against  the  other;  whatever  constituted  a  de- 
mand, on  the  one  side  or  the  other,  was  submitted ;  and  if  sub- 
mitted, the  cases  cited  show  that  the  a  ward  must  be  final. 

It  would  be  a  very  dangerous  precedent  to  allow  a  party,  on 
a  submission  so  general,  intended  to  settle  every  thing  between 
the  parties,  to  lie  by,  and  submit  only  part  of  his  demands,  and 
then  institute  a  suit  for  the  part  not  brought  before  the  arbitra- 
tors. The  object  of  the  submission  Avas,  to  avoid  litigation ; 
and  neither  party  is  at  liberty  to  withhold  a  demand  from  the 
cognizance  of  the  arbitrators,  on  such  a  submission,  and  then  to 
sue  for  it. 

It  is  true,  if  a  person  sues  upon  several  and  distinct  causes  of 
action,  and  submits  only  a  part  of  them  to  the  jury,  he  Is  not  pre- 
cluded from  suing  again  for  such  distinct  cause  of  action  as  was 
not  passed  upon.  In  that  case,  he  was  not  bound,  originally, 
to  unite  the  different  causes  of  action,  and,  therefore,  shall  not 
be  barred ;  but  here  he  bound  himself  to  the  defendant  to  sub- 
mit every  demand,  and  cannot  recede  from  his  agreement. 

Judgment  affirmed. 


Vol.  Xlt  tt  r 
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Com  k  i.i  n 
v. 

Haven8#  Coxcklik  against  Havens. 

i??s *' Ta - 1 A w fir  ^m^  was  an  action  of  trespass  and  false  imprisonment,  in 
manumitted     which  the  question  presented  for  the  consideration  of  the  court, 

his   slave   Ma  i 

ria.  and  e.*ve  was,  whether  the  plaintiff  was  the  slave  of  the  defendant  ?  It 
daughter  cioe,  does  not  appear  from  the  case  that  any  trial  had  ever  been  had, 

duriitz  hrr  nn       ,    .,  ,        .   ,      .   .         .  .  , 

iwai  tire,   it  and  it  was  submitted  to  the  court  without  argument. 
JXihei   'the      ®ne  Joseph  Concklin,  was  the  owner  of  a  negro  slave,  named 
L7tturai'iife  Man'a>  and  hcr  daughter  Cloe.     Concklin,  by  his  will,  dated 
r^;'or'0<£  ScPtcmbcr  ^Oth,  1 7C0,  bequeathed  all  his  personal  estate  to  the 
and,  whether  defendant,  and  appointed  him  his  executor ;  and  by  a  subsequent 

tlie  children  or  *  r  J  1 

ciuc,  bo-n  du-  clause,  bequeathed  as  follows:  "  Item — I  jrive  my  necrro  wench, 

ring   the  lime    ,  ,      .  a  J        ° 

that  Maria  Maria,  her  time;  and  I  also  give  to  Maria  her  daughter  Cloe, 
her    services"  during  her  natural  life." 

onthedeathof  After  the  death  of  the  testator,  and  during  the  life  of  Maria, 
v,7y'ac,nMunl  Cloe  nau"  several  children,  of  whom  the  plaintiff  was  one. 

be  claimed  hy 
the  representa-* 

l'V '?!  \  ,    .      Yatks,  J.,  delivered  the  opinion  of  the  court.     The  clause 

II  Mann  had  ... 

no  legal  repre-  in  the  will  of  Joseph  Conrklin,  which  gives  rise  to  the  present 

it'll'1  tl  VPS       on 

hcr  decease,  controversy,  is  as  follows:  "  I  give  my  negro  wench,  Maria, 
ciot'',  "eLTIiie  'ier  tiwej  an('>  also,  I  give  Maria  her  daughter  Cloe,  during  her 
dm  daughter  natura'  Ufe»"  Whether  the  testator  intended  to  give  Cloe,  during 
V-r^n's  That  ^lcr  natural  lifea  to  Maria,  or  gave  her,  during  the  natural  life  of 

tiu  ironh  du  Maria,  will  not  vary  the  result  in  determining  the  rights  of  the 

ring   her    na  J  °  ° 

tural  i'/r,  ..re  present  parties.      In  my  view,  in  either  case,  the  plaintiff  cau- 

to  he  referred  r  l  J  »  r 

to  the  lire  of  not  be  deemed  the  slave  of  the  defendant.     I  shall,  consequent- 

But  if  they  ly,  adopt  the  construction  of  the  will  most  favourable  to  the 

i'(l'i        /  ,„,,  claim  of  the  defendant,  which,  I  am  also  inclined  to  think,  was 

,'.!'„''"["[  the  intention  of  the  testator;  and  which  is,  that  Cloe  was  given 

uE"fe&te?  (lliri*^r  l,,c  lifetime  of  Maria 

uei       By  our  laws,  appearing  from  various  decisions  in  this  court, 
tin-     general  slaves  are  protected. and  have  many  rights  and  privileges,  yet, 

• ,  that  '  ,  j  »     >  J     » 

lh<    ra  >o  .< = >  they  are  considered,  on  questions  in  relation  to  the  rii^ht  of  pro- 

u  aniiiiHi  ii  perty  in  them,  as  goods  and  chattels,  and,  consequently,  sunn 

increase  ol  I't   questions  must  be  decided  by  the  same  legal  principles  as  are 

,i,       . ible  tu  thai  port  of  property,     Not  to  enforce  this  doc- 

trin    in  tl  case,  when,  on  other  occasions,  it  is  applied 

to  slaves  as  personal  property,  would  be  manifestly  unjust;  and 
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I  rejoice  that  an  instance1  has  occurred,  by  which  the  law,  thus    albvny. 
applied,  will  operate  in  favour  of  personal  liberty.     According  ^-,.~^, 
to  the  general  principle  of  law,  a  person  hiring  an  animal  is  en-     &°°£** 
titled  to  the  increase,  because,  by  hiring  for  a  time,  he  becomes         * 

.  "  r    ,  n  ElMKSDORIV 

temporary  proprietor  of  the  animal.  (8  Johns.  Rep.  A\ia.) 

If  this  is  the  case  where  there  is  a  hiring  for  a  time,  the  doc- 
trine applies  with  greater  force  in  favour  of  a  person  having  a 
right,  or  who  is  proprietor  during  life. 

The  children  of  Cloe  were  born  during  the  lifetime  of  Maria, 
and  while  she  was  entitled  to  her  services ;  they,  therefore,  be- 
longed to  her,  and  in  case  of  her  decease,  to  her  legal  repre- 
sentatives :  and  if  there  should  be  no  such  representative,  which 
probably  is  the  case  in  this  instance,  the  children  being  the  is-  «* 
sue  of  her  own  daughter,  they  of  course  have  become  free. 
The  plaintiff  being  one  of  those  children,  if  not  entitled  to  his 
freedom  altogether,  at  all  events,  cannot  be  claimed  by  the  de- 
fendant in  this  cause, 

/ 
Judgment  for  the  plaintiff. 


Scott  &  Wigram  against  Elmesdorf. 

THIS  was  an  action  of  assumpsit  for  fees,  disbursements,  and  a  defendant 
services,  by  the  plaintiffs,  as  attornies  for  the  defendant,  admi-  attoraey'sba™ 
nistrator  of  Jacobs  Elmendorf,  deceased..  Plea,  non-assumpsit.  ™° ao\t^el\ 
Scott,  one  of  the  plaintiHTs,  applied  to  the  defendant  for  the  pay-  ^h\rita0'a.,p"* 
ment  of  a  bill  of  costs  due  to  him  from  the  estate  of  Jacobus  El-  t°  the  court  to 

have   the    bill 

mendorf.  the  intestate:  and  the  defendant  save  to  Scott  a  note,  for  taxed    As,  be- 

J*  '  °  tween      attor- 

which  he  gave  to  the  defendant  a  receipt,  as  follows:  "  Decern-  ney  and  client, 

t h p    f o  nt)  p  r   is 

her  8,  1807,  Received  of  Mr.  Levi  Elmendorf,  administrator  of  entitled  to 
Jacobus  Elmendorf,  deceased,  a  note  of  hand  said  to  be  execut-  l™^  0D\yt 
ed  by  Philip  Becker  and  Jacob  Becker,  to  Jacobus  Elmendorf,  ^rges   arise 
deceased,  for  fifty  dollars,  dated  February,  1*05,  payable  one .jg^iJ^ 
year  after  date  ;  received  to  collect,  and  if  collected,  to  account Sllit  for  tlie. re- 

J         *  '  •  covery    of    a 

for  on  my  demand  against  said  estate."     The  fees,  &c.  for  which  s'im  ie»  than 

J  °  250      dollars ; 

the  present  suit  was  brought,  accrued  in  a  suit  brought  on  the  especially 

ii  *»i  *ij  w'iere  i'e 

note  above  mentioned,  against  the  makers,  one  ot  whom  resided  brings  bis  ac- 

in  the  county  of  Green,  and  the  other  in  the  county  of  Dutchess.  piied  assumpsit 

The  suit  on  the  note  was  commenced  in  the  supreme  court;  and  hSreuiirtr^ 


Elmbndorf. 
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AhSu'kiS.  0n  the  trial  at  the  circuit»  tne  plaintiff  was  nonsuited,  having 
failed  to  prove  the  hand-writing  of  Philip  Becker,  one  of  the 
makers. 

On  the  24th  of  August,  1813,  a  copy  of  the  bill  of  costs  for 
■which  this  suit  was  brought,  was  served  on  the  defendant, 
amounting  to  58  dollars  and  72  cents,  and  it  appeared  that 
the  present  suit  was  commenced  the  25th  of  September,  1813. 

The  counsel  for  the  defendant  objected  to  the  plaintiffs'  right 
to  recover;  1st.  Because  the  note  for  which  the  suit  was  pro- 
secuted being  for  50  dollars,  it  ought  to  have  been  commenced 
in  a  court  of  common  pleas;  2d.  That  the  plaintiffs  were  entitled 
to  common  pleas  costs  only ;  and,  3d.  That  the  suit  ought  to 
have  been  brought  against  the  defendant  in  his  representative 
capacity.  Bat  the  judge  before  whom  the  cause  was  tried 
overruled  these  objections ;  and  the  jury  found  a  verdict  for 
the  plaintiff,  for  58  dollars  and  72  cents. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial,  which  was  argued  by  Sudani,  for  the  defendant,  and  J.  / '. 
D.  Scott,  for  the  plaintiffs. 

Per  Curiam.  It  is  not  permitted  to  a  defendant  sued  on  an 
attorney's  bill,  which  has  been  served  according  to  the  statute, 
to  contest  the  items  on  the  trial,  because  he  can  procure  the 
bill  to  be  taxed,  by  application  to  the  court  at  a  seasonable 
period.  {Doug.  198.  2  B.  &  Z\  237.)  The  objection  here 
went  beyond  the  items,  and  attacked  the  principle  on  which 
the  bill  was  taxed ;  the  plaintiffs  insisting  that  they  are  en- 
titled, as  between  themselves  and  client,  to  be  paid  the  fees  al- 
lowed by  law,  in  cases  where  the  recovery  is  above  250  dollars, 
in  this  court;  and' the  bill  is  made  out  upon  that  principle.  In  the 
present  case,  there  was  no  agreement,  on  the  part  of  the  defend- 
ant, to  pay  the  plaintiffs  any  costs  at  all,  other  than  an  implied  as- 
sumpsit resulting  from  their  retainer.  When  the  law  has  marked 
out  the  costs  which  are  recoverable  in  a  case  like  the  present, 
and  has  forbidden  the  attorneys  to  exact  or  demand  any  more 
or  other  than  such  as  are  specified,  it  would  be  extraordinary 
that  the  law  should  raise  a  promise  to  pay  more  than  can  be 
legally  exacted.  It  is  said  there  was  a  necessity  to  bring 
the  suit  on  the  note  in  this  court,  as  the  makers  of  the  note  lived 
in  different  counties.     This  might  have  been  a  motive  for  the 
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plaintiffs'  declining  to  commence  the  action,  but  it  is  no  argu/  AfkRAN^ 
ment  why  they  should  have  costs  not  adapted  to  the  case. 
There  is  room  for  doubt,  whether  an  agreement,  in  express 
terms,  to  pay  higher  costs  than  those  allowed  by  law,  would 
avail ;  but  when,  as  in  this  case,  nothing  is  said,  there  cannot 
be  a  doubt  that  no  other  costs  are  recoverable,  as  between 
attorney  and  client,  than  such  as  the  fee  bill  directs,  when  the 
recovery  is  under  250  dollars.  And  in  this  case,  we  think  the 
defendant  was  not  concluded  from  making  the  objection  at  the 
trial. 

It  follows,  that  there  must  be  a  new  trial,  unless  the  plain- 
tiffs elect  to  make  out  their  bill  on  the  principles  above  stated ; 
in  which  case,  if  the  amount  be  under  50  dollars,  the  defendant 
will  be  entitled  to  the  costs  of  this  suit;  on  paying  the  balance, 
if  any,  a  new  trial  will  be  unnecessary* 

Motion  granted. 


Scott  against  Elmendorf. 

THIS  was  an  action  for  another  bill  of  costs  by  the  plaintiff,  An  attorney 
as  attorney,  in  a  second  suit  against  Philip  Becker,  on  the  same  note  Tom  1i is 
note  mentioned  in  the  preceding  case ;  in  which,  at  the  trial,  ^"^3°  c 


war- 


the  maker  of  the  note  proved  that  it  had  been  paid ;  and  a  ver-  ranted'  fey  his 

r  r         7  general  retam- 

dict  was  found  for  the  defendant.     In  addition  to  the  point  re-  er'  t0  briDs  a 

r  second  s"»t  on 

lied  on  in  the  last  cause,  the  defendant,  in  this  suit,  objected  the  note> after 

i  1    •      •«.  11  1        •  •  1  being  nonsiiH- 

that  the  plaintiff  had  no  authority  to  bring  the  second  suit  on  ed  in  the  first, 

,  n     7  c        ■     •  1  •        1       <*  f°r  want  ol'suf- 

the  note  against  Becker ■,  after  being  nonsuited  in  the  first,  ficient  proof  01 

the   execntiou 
of  tiie  note. 

Sudam,  for  the  defendant. 

Scott,  for  the  plaintiff. 

Per  Curiam.    In  this  case  we  consider  the  plaintiff  as  war- 
ranted, by  his  general  retainer,  in  bringing  the  second  suit; 
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albany,    and  the  principles  adopted  in  the  last  case  dispose  also  of  the 
^1^3    other  objections  in  this  cause. 
Jackson  Motion  granted. 

WlLSOS. 


Jackson,  ex  dcm.  Merritt  and  wife,  against  Wilson. 

Where  A.  he-       THIS  was  an  action  of  ejectment  brought  to  recover  a  part 

a"  Vepre«nta-  °f  an  unimproved  lot  of  land,  situate  in  the  town  of  Cincxnnaius% 

i'T"  f°  B\'}°  a  in  the  county  of  Courtlandt;  the  cause  being  at  issue,  the  fol- 
io' of  military  J  0 

bounty   land,  lowing1  case  was  agreed  to  by  the  parties,  and  submitted  to  the 

the  patent  for  °  °  *  r  ' 

which  had  not  court,  without  argument. 

m  dehis  win,  Isaac  Sherwood  was  a  lieutenant  in  the  second  Nciv-York  re- 
vising his  e«-  giment,  and  died  intestate,  in  the  year  1777,  leaving  Job  Sher- 
wife  and  two  wood,  his  father,  Samuel  Sherwood,  his  eldest  brother,  Job  Shcr- 
»^edhla3S'  for  wood,  Jun.,  his  youngest  brother,  and  four  sisters,  his  next  of 
lows:  <u  Oat  kjn<     ^   patent  was  granted  to  Isaac  Sherwood,  and  his  heirs 

is  >nme  txpecta  re  i 

ttfa  muJmk  an(^  ass'Sns»  f°r  tne  'ot  i'1  question,  on  the  30th  of  September, 
me  o/mylro.  1790.     Samuel  Sherwood  died  in  1786,  having,  by  his  last  will 

therR' a  estate,  '  °'       J 

nhi.h  b  not  and  testament,  dated  May  19th,  17.56,  devised  one  third  of  his 
in  i>r  above,  I  estate  to  his  wife,  and  the  other  t»vo  thirds  to  his  daughters 
brother™0 for  Rachel  and  Sarah;  and  if  either  of  them  should  die  before 
held,  that  tiils  she  came  of  age,  to  the  survivor.  The  will,  after  the  last 
uTtnT  iXrest  mentioned  bequests,  contained  the  following :  "  1  give  unto 
in  expectancy  my  i)rother,  Job  Sherwood,  all  my  wearing  apparel:  and  as- 
military  bonn-  there  is  some  expectation  of  something  comimr  to  me  of  my 

ty    land,    and  ,        r  .        .  . 

was  n.,t  in-  brother  Isaac  s,  deceased,  estate,  which  is  not  comprehended  in 
a"*-*.-  io  his  the  above,  I  c,ive  it  unto  my  said  brother,  Job  Sherwood,  for 
daughters.  ever.'*  Isaac  Sherwood  left  other  property  beside  his  military 
lands.  Job  Sherwood,  Jun.,  claimed  the  land  in  question,  either 
under  the  will  of  his  father,  or  as  devisee  under  the  will  of 
Samuel  Sherwood,  and  sold  it  to  Jasper  Croshy,  on  whose  ap- 
plication letters  patent  were  issued,  and  the  defendant  held 
under  Crosby.  Samuel  Sherwood  never  filed  any  claim  for  the 
land,  nor  took  any  steps  to  obtain  letters  patent  for  the  same 
during  his  life,  liachel,  one  of  the  lessors  of  the  plaintifT,  was 
the  daugher  of  the  said  Samuel  Sherwood.  Sarah,  the  other 
daughter,  died  in  her  infancy.     The  lessors  of  the  plaintiff 
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claimed  two  thirds  of  the  lot  in  question,  in  right  of  Rachel,    Albany 

.-     .  Augnrt,  1813 

under  the  u  ill  of  Samuel  Sherwood.  v. 


815. 
Jackson 


Spexcer,  J.,  delivered  the  opinion  of  the  court.  Wilson. 

The  intention  of  Samuel  Sherwood  to  devise  the  premises  in 
question  to  his  brother,  Job  Shcnvood,  it  appears  to  me,  is 
quite  plain  and  manifest.  After  devising  one  third  of  his  estate 
to  his  wife,  and  the  residue  to  his  daughters,  the  will  proceeds : 
"  I  give  unto  my  brother,  Job  Sherwood,  all  my  wearing  ap- 
parel :  and  as  there  is  some  expectation  of  something  coming 
to  me  of  my  brother  Isaac's,  deceased,  estate,  which  is  not  com- 
prehended in  the  above,  I  give  it  unto  my  said  brother,  Job 
Sherwood,  for  ever." 

The  case  furnishes  full  evidence,  that  the  devisor  had  taken 
no  measures  relative  to  the  lot  in  question ;  and  it  is  a  fact 
which  we  have  a  right  to  notice,  that,  in  1786,  no  lands  had 
been  granted  for  military  services;  the  legislature  had,  byre- 
solution,  declared  their  intention  to  make  grants,  and  had  passed 
one  or  more  statutes  to  carry  that  resolution  into  effect ;  but 
the  devisor  did  not,  and  could  not,  know  where  those  lands 
were  situate :  he  was  correct,  therefore,  in  calling  it  an  ex- 
pectation of  something  coming  to  him  from  his  brother  Isaac's- 
estate ;  and  I  am  entirely  satisfied  that  it  related  to  his  military 
bounty  lands.  He  explicitly  declares  that  the  estate  he  ex- 
pected to  derive  from  Isaac  was  not  comprehended  in  his  de- 
vise to  his  wife  and  daughters,  and  he  gives  it  by  words,  which, 
in  the  construction  of  wills  carry  a  fee  to  his  brother  Job, 

If,  however,  the  lot  did  not  pass  to  Job,  by  this  devise,  it  is 
sufficient  to  defeat  the  claim  of  the  lessors,  that  it  was  not  de- 
vised to  his  daughters;  for  by  the  act  of  the  5th  of  April, 
1803,  (revised  in  1st  It.  L.  305.)  this  military  lot  went  to  the 
father  of  Isaac  Sherwood,  unless  it  passed  by  the  will  of  Samuel.; 
therefore,  in  every  view  of  the  case,  the  lessors  of  the  plaintiffs 
have  no  title  to  the  premises. 

Judgment  for  defendant. 
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ALBANY, 

\umi-t,  i8i. '. 

VPn  kham 

V. 

Miller.  Wickham  against  Miller. 

*  justice  may      ix  ERROR,  on  a  bill  of  exceptions  to  the  court  of  eonimon 

renew  an  exe-  m  I 

cntion    issued  pleas  of  Sullivan  county. 

by  !>im,  with-         _    .  . 

out  a  return  of  1  Ins  was  an  action  of  replevin,  brought  by  Wickham,  against 
doned  iberfr  Miller,  in  the  court  below,  for  taking,  on  the  29th  of  Octobcrr 
""it  is  unne-  1312,  the  beasts,  goods,  and  chattels  of  the  plaintiff,  to  wit,  two 
jSeyti°is!!.e  horses,  one  wagon,  and  one  set  of  harness,  at  the  town  of  Ma- 

a  new   execn-  makatin(r. 
tion,     but    an  ■-> 

endorsement        The  defendant,  in  his  avowry,  stated,  that  on  the  29th  of 

on  the  original  ° 

writ,  "this ex-  October,  he  was  one  of  the  constables  of  Mamakatin?,  and  that, 

cnition    rcnerv-  .        ' 

•f,"  will  be  on  the  3d  of  June,  1312,  an  execution  was  issued  by  Ncwkirk, 
Andsu'chen-  a  justice  of  the  peace  in  Sullivan  county,  and  delivered  to  him, 
evidence"  that  at  the  suit  of  one  Smith  against  David  Canficld,  and  that  the  de- 
bad  CMtiF6ed  fendant  not  having  found  any  goods  and  chattels  of  Canficld, 
thejusticethat  within  thirty  days   from  the  date  and  delivery  of  the  execu- 

there  were  no  J  J  J 

h°°ctloSiddTbvich  l*on  to  mm»  thereof  ^e  could  levy  the  amount  of  the  judgment, 
where   a  or  any  part  thereof,  the  justice  did,  from  time  to  time,  to  wit, 

person  hat  no  "  *      r>   r\ 

tice  of  a  jndg-  from  the  expiration  of  the  said  thirty  days,  to  the  23d  of  Oc- 

ment,  andpnr        .      .  ,»_„_  ,,  .,  ,.  ,    ,    ..  ,. 

chases  the  tobcr,  1312,  renew  the  said  execution,  and  deliver  the  same,  so 
defendant  with  renewed,  to  the  defendant,  to  be  executed;  by  force  of  which 
feauhe  'plain'  he,  on  the  1 3th  of  October,  1812,  levied  on,  and  seized  two 
kuc!iS  iwchase  norses>  then  ^einS  the  property,  and  in  the  possession  of  Can- 
is  void.  Jlcld:  also,  that  on  the  9th  of  September,  1812,  Newkir k  deli- 

vered to  the  defendant  two  other  executions  against  Canficld, 
one  at  the  suit  of  ll'ilkin,  and  the  other  at  the  suit  of  Bennet, 
and  thai,  the  defendant  not  having  found  goods  on  which  to 
levy,  within  thirty  days,  the  justice,  on  the  9th  of  October,  re- 
newed the  said  executions,  under  which  the  defendant,  on  the 
13th  of  October,  levied  and  seized  on  two  horses,  being  the 
property  of,  and  in  the  possession  of  Canficld,  and  took,  led, 
drove,  and  brought  away  the  said  two  horses,  one  set  of  har- 
ness, one  yoke  of  oxen,  and  one  wagon,  from  and  out  of  the 
possession  of  David  Canficld. 

The  plaintiff  pleaded  two  pleas:  1st.  Admitting  that  the  de- 
fendant was  a  constable,  and  that  the  executions  were  origi- 
nally issued  as  stated  in  the  avowry,  yet  denying  that  they  were 
renewed  by  the  justice,  and  delivered  to  the  constable,  accord- 
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ing  to  the  statute;  and,  2d.  Denying  that  the  beasts  and  chat-    albanv, 

°  '  *  J      °  Ani;nvt.  1815. 

teJs  belonged  to  Canfield,  but  that  they  were  the  beasts  and 
chattels  of  the  plaintiff. 

At  the  trial,  it  was  proved,  that  the  executions  mentioned 
in  the  avowry  were  renewed  by  making  the  following  en- 
dorsement on  the  back  of  each :  "  This  execution  renewed. 
Henry  Nenkirk,  justice  of the  peace ;"  and  that  the  goods  levied 
upon  were,  at  the  time  of  such  levy,  the  property,  and  in  the 
possession  of  Canficld.  The  plaintiff  proved,  that  before  the 
issuing  or  levying  of  the  executions,  the  sheriff  of  the  county 
of  Sullivan,  by  virtue  of  a  fieri  facias,  to  collect  between  80  and 
90  dollars,  issued  out  of  the  common  pleas  of  that  county,  had 
levied  upon  the  same  goods,  and  that  the  sheriff  had  advertised 
the  same  for  sale.  The  plaintiff  further  proved,  that  no  return 
had  been  made  on  either  of  the  executions  issued  by  Ncjvkirk 
previous  to  their  renewal,  and  that  Canfield  had  been  in  pos- 
session of  the  goods  at  and  before  the  original  issuing  of 
the  executions ;  and  that,  on  the  19th  of  October,  1812,  Can- 
field,  by  a  bill  of  sale,  transferred  the  goods  to  the  plaintiff, 
for  the  consideration  of  two  hundred  dollars ;  and  that  the 
plaintiff  satisfied  the  writ  of  fieri  facias,  and  paid  the  residue 
of  the  sum  of  two  hundred  dollars,  which  was  the  value  of  the 
goods.  The  defendant  proved  that  the  goods  were,  at  the 
time  of  such  sale,  in  his  possession. 

The  counsel  for  the  plaintiff  insisted  that  the  executions  were 
void  in  law,  and  gave  the  defendant  no  power  to  seize  or  sell 
the  goods;  but  the  court  below  charged  the  jury,  that  the  exe- 
cutions, so  renewed,  were  valid;  and  the  jury  gave  a  verdict 
for  the  defendant,  and  a  return  of  the  goods  to  the  defendant. 
The  counsel  for  the  plaintiff  tendered  a  bill  of  exceptions  to 
the  opinion  of  the  court  below,  on  which  the  writ  of  error  was 
brought  to  this  court. 

Bracked,  for  the  plaintiff  in  error. 

Fisk,  contra. 

Yates,  J.,  delivered  the  opinion  of  the  court. 
The  first  question  in  this  cause  is  as  to  the  validity  of  the 
executions  originally  issued  by  the  justice;  whether  the  re- 
Vol.  XII.  s  s 
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albany,  newal  by  him,  as  stated,  continued  the  authority  to  the  officer, 
under  the  statute,  to  levy  on  the  property. 

The  11th  section  of  the  act  for  the  recovery  of  debts  to 
the  value  of  2&  dollars,  among  other  things,  states,  that  when- 
ever judgment  shall  be  given  against  either  plaintiff  or  defend- 
ant, the  court  shall  grant  execution  thereupon,  directed  to  any 
constable  within  the  county,  commanding  him  to  levy  the  debt, 
or  damages  and  costs,  of  the  goods  and  chattels  of  the  person 
against  whom  such  execution  shall  be  granted,  his  arms  and 
accoutrements  excepted ;  and  to  bring  the  money  at  a  certain 
time  and  place  therein  to  be  mentioned,  before  the  justice  who 
issued  the  execution,  to  render  to  the  party  who  recovered  the 
same ;  and  if  no  goods  or  chattels  can  be  found,  or  not  sv/Jicient 
to  satisfy  such  execution,  the  parti/  recovering  the  judgment  may, 
from  time  to  lime,  renew  such  execution,  or  have  further  execu- 
tion against  the  goods  and  chattels  of  the  party  against  ivhom 
such  judgment  is  recovered,  or  may  bring  an  action  of  debt 
thereon,  &c. 

I  do  not  think  that  a  formal  written  return  of  the  constable, 
on  the  execution,  that  no  goods  or  chattels  can  be  found,  is 
necessary;  the  requisitions  of  the  statute  may  be  complied  with, 
without  endorsing  a  return  on  the  process ;  and  if  the  constable 
has  given  information  to  the  magistrate  of  the  fact,  that  no  goods 
or  chattels  can  be  found,  on  which  the  justice  is  induced  to 
renew  the  execution,  it  must  be  deemed  sufficient  to  protect 
the  rights  of  the  party  in  whose  favour  it  issues ;  and,  of  course, 
will  justii'y  the  officer  to  whom  it  is  delivered  in  proceeding 
on  it. 

The  statute  never  contemplated  that  a  new  execution  should 
issue,  specially  staling  the  return  and  renewal ;  and  no  more  is. 
required  by  it,  than  an  endorsement  of  such  renewal  on  the 
original  execution  by  the  justice,  as  was  done  here.  This  has 
been  the  general  (if  not  uniform)  practice  of  courts  of  this 
description,  since  the  passing  of  the  act  authorizing  renewals; 
and  I  can  discover  no  reason  way  a  different  and  more  rigid 
practice  should  be  enforced*  If  there  should  be  any  eollusion 
between  die  constable  and  the  debtor,  in  making  a  false  repre- 
sentation to  the  magistrate,  in  relation  to  the  geods  and  chattels, 
with  a  view  of  giving  further  time  of  payment,  the  endorse- 
ment of  renewal  is  conclusive  evidence  of  the  previous  return 
or  representation  made  by  the  constable;  for,  without   it,  the 
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ju&iice  could  not  have  obtained  possession  of  the  execution  to 
renew  it ;  so  that  the  party,  in  seeking  redress,  has  the  benefit 
of  testimony  equally  certain  with  a  return  endorsed  on  the 
execution. 

The  renewal  of  the  execution  is  a  judicial  act  of  the  magis- 
trate, and  ought  not  to  involve  the  officer,  who  is  obliged  to 
do  his  duty.     It  might  have  been  delivered  to  another  consta- 
ble, who  would  have  been  obliged  to  proceed  in  collecting 
the  amount,  without  inquiring  into  the  truth  as  to  the  existence 
of  the  former  return  or  representation  by  the  officer  in  whose 
hands  it  had  been.     And  this  must  continue  to  be  the  practice, 
unless  an  alteration  in  the  statute  shall  be  made,  directing  the 
return  to  be  endorsed  on  the  execution  before  renewal.     In  its 
present  form,  the  act  admits  of  no  such  construction,  but  au- 
thorizes a  renewal  in  case  no  goods  or  chattels  can  be  found ; 
of  which  fact  the  justice  must  be  informed  by  the  constable. 
And  the  endorsement  of  such  renewal  on  the  execution,  as 
before  stated,  is  conclusive  evidence  that  such  information  has 
been  given,  to  the  satisfaction  of  the  justice,  by  the  officer 
to  whom  it  had  been  delivered.     The  court  below,  therefore, 
decided  correctly,  that  the  renewed  executions,  under  which 
the  avowant  justified  the  taking,  were  valid  in  law. 

But  admitting  that  those  executions  had  been  improperly 
renewed,  so  as  to  have  no  validity,  still  the  party  might  have 
new  executions  for  the  amount  of  the  demand,  the  judgments 
still  existing  in  full  force ;  and,  under  the  circumstances  of  this 
case,  I  think  the  right  of  the  plaintiff  to  this  property  might 
well  be  questioned.  If  he  intended  to  be  protected  under  the 
fieri  facias  on  which  the  sheriff  had  advertised,  he  ought  to 
have  purchased  at  a  sale  under  it.  His  settling  with  the  sheriff 
the  debt  due  on  it,  and  paying  the  residue  of  the  consideration 
for  the  goods,  gave  him  no  better  title  than  if  the  whole  had 
been  paid  to  Canfield.  It  is  evident  that  at  that  time  he  knew 
of  the  judgments  before  the  magistrate ;  and  I  am  aware  that 
this  knowledge,  of  itself,  would  not  destroy  the  sale,  nor 
would  the  non-delivery  of  the  goods  be  more  than  prima  facia 
evidence  to  invalidate  it,  and  might  be  explained  by  circum- 
stances-, but  if  he  knew  of  the  judgments,  and  purchased  with 
a  view,  and  for  the  purpose,  of  defeating  the  party's  remedy  ii> 
relation  to  those  goods,  towards  satisfying  his  demand,  on  the 
ground  that  those  executions  were  void,  and  knowing  that  new 
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executions  might  issue  on  those  judgments,  I  should  dotibt  the 
validity  of  his  bill  of  sale.  All  those  circumstances  must  have 
been  known  to  the  plaintiff,  for  it  is  expressly  stated,  that  the 
goods  in  question  were  in  the  hands  of  the  constable,  under 
those  executions,  at  the  time  he  purchased. 

In  Beats  v.  Guernsey,  (8  Johns.  Rep.  446.)  this  principle  is, 
in  a  great  measure,  recognised.  We  there  say,  that  if  a  pur- 
chaser knows  of  the  judgment,  and  purchases  with  the  view, 
and  for  the  purpose,  of  defeating  the  creditor's  execution,  it  is 
void,  notwithstanding  a  full  price  had  been  paid  by  the  pur- 
chaser. 

The  decision  of  this  cause,  however,  does  not  rest  upon  that 
point.  The  statute,  in  my  view,  authorized  the  renewal  of  the 
execution  in  the  manner  it  has  taken  place ;  and,  upon  that 
ground,  the  judgment  in  the  court  below  must  be  affirmed. 


Judgment  affirmed. 


Wetmore  and  others  against  Henshaw. 


Where  a  ship, 
captured  dur- 
ing her  voy- 
age, and  her 
new  uken  out 
and  detained 
prisoners  of 
war,  w;-«,  af 
terwards,  re 
captured,  and 
(tin1  niaslrr 
li  nine  hired  a 
new  rrew)  pro- 
ceeded on  hpr 
voyage,  and 
a i  rrived  at  her 
but  port  of  de- 
livery, and 
earnedfreight : 
it  was  held  that 
the  seamen 
who    were    t,i- 

keoout, though 
never  restored 
to  \\\r  ihip, 
were  entitled 
tOWXgM  lorlhe 
»  hole  \ 

deductiagonly 

their 

tioa  of  the  isl- 

,  i  .1    to 
'i     recapton. 


IN  ERROR,  on  certiorari,  from  the  justices'  court  in  the 
city  of  New-York. 

The  plaintiff  below,  {Henshaiv,)  an  American  citizen,  on  the 
16th  of  February,  1813,  signed  shipping  articles,  in  the  usual 
form,  as  chief  mate  of  the  American  brig  Criterion,  owned  by 
the  defendants  below,  on  a  voyage  from  New-York  to  a  port  or 
ports  in  France,  and  back  to  a  port  in  the  United  States.  The 
plaintiff  was  to  receive  50  dollars  per  month,  one  month's  wages 
being  paid  to  him  in  advance.  The  vessel  sailed  from  New 
York  on  the  1 8th  of  January,  1 813,  and,  on  her  outward  voyage, 
was  captured  by  a  British  cruizcr,  on  the  14th  of  February  fol- 
lowing, who  put  on  board  of  the  brig  a  prize  master  and  crew 
of  British  seamen  ;  the  plaintiff,  and  all  the  rest  of  the  crew  of 
the  brig,  except  the  captain,  were  taken  on  board  the  enemy's 
ship,  and  never  afterwards  rejoined  the  brig.  About  two  davs 
aftrr  the  capture,  the  brig  was  recaptured  by  an  American  pri- 
vateer, and  carried  into  Port  Passage,  in  Spain,  where  she  ar- 
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sived  on  the  23d  of  February,  and  after  being  detained  by  bad 
weather  about  a  month,  was  carried  by  the  recaptors  into 
Bai/onne,  in  France,  where  one  half  of  the  vessel,  cargo,  and 
freight  were,  by  a  decree  of  the  American  consul,  adjudged  to 
the  recaptors,  for  salvage.  To  ascertain  the  amount  of  the 
salvage,  the  brig  was  put  up  for  sale  at  auction,  and  bought  in 
by  the  original  owners,  and  proceeded  to  La  Teste,  in  France, 
where  she  arrived  in  October,  and  took  in  a  return  cargo,  and 
sailed  for  New-York,  where  she  arrived  the  rth  of  March,  1814, 
having  earned  freight  for  the  whole  voyage,  throughout,  subject 
to  the  salvage  paid  to  the  recaptors  on  her  outward  passage. 
After  the  brig  was  restored  by  the  recaptors,  a  new  crew  was 
employed  to  navigate  her,  at  an  increased  rate  of  wages.  The 
plaintiff  having  been  detained  as  a  prisoner  of  war  in  England, 
arrived  at  New-York,  in  a  cartel,  soon  after  the  arrival  of  the 
brig ;  and  brought  his  action  against  the  owners,  in  the  court 
below,  to  recover  the  whole  of  his  wages. 

The  cause  was  tried  by  a  jury,  and  the  court  charged  them  to 
find  a  verdict  for  the  plaintiff  for  full  wages  during  the  whole 
voyage,  deducting  the  month's  wages  paid  in  advance,  and  the 
proportion  of  salvage ;  and  the  jury,  accordingly,  found  a  ver- 
dict for  the  plaintiff  for  325  dollars,  on  which  the  court  below 
gave  judgment. 


ALBANY. 

AllRII3t,  1815. 


Griffm,  for  the  plaintiff  in  error.  Where  a  party  comes  into 
court  to  enforce  the  performance  of  a  contract,  he  must  show  a 
performance  of  it,  on  his  part  The  plaintiff,  in  the  present  case, 
does  not  pretend  that  he  has  performed  the  services  for  which 
he  engaged.  It  is  true  that  his  failure  has  been  occasioned  by 
superior  force,,  not  by  his  own  fault :  but,  on  the  other  hand, 
it  has  not  been  occasioned  by  the  fault  of  the  owners.  It  is  the 
misfortune  of  the  plaintiff.  He  cannot  call  on  the  defendants 
to  pay  him  wages,  for  he  has  not  fulfilled  the  contract  on  his 
part.  He  cannot  rest  his  claim  on  a  quantum  meruit  for  services, 
for  he  has  rendered  no  service. 

I  have  been  able  to  find  but  one  case  in  which  the  precise 
question,  now  before  the  court,  has  been  decided  ;  that  is,  the 
case  of  the  Friends,  in  the  Instance  Court,  before  Sir  William 
Scott  *  who  held,  that  a  mariner  captured  in  a  ship,  taken  and  *  4  Robi  idnu 
carried  to  France,  though  the  ship  was  recaptured,  and  arrived  Rep' liJ- 
to  her  port  of  destination,  was  not  entitled  to  his  wages  beyond 
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A^^tANi8i5  ^e  iime  °^  caPture*     He  considered  it  as  a  case  of  private 
hardship  arising1  out  of  the  events  of  war. 


It  is  true  that  Judge  Peters,  in  the  case  of  Howland  v.  The 
Lavinia*  allowed  the  claim  for  wages  by  a  mariner,  who  had 
•  i    Peters*  been  taken  out  of  the  captured  vessel,  which  was  afterwards  re- 

Jdm  Dec.  123. 

See   also,     captured,  and,  on  paying  salvage,  arrived  at  her  port  of  destina- 

Hart  v.  Little-     .  M 

iohn,ib.  U5.  tion,  and  earned  freight;  but  that  was  the  case  of  a  neutral 
carried  in  for  adjudication,  which  is  very  distinguishable  from 
the  case  of  a  capture  between  belligerents:  and  the  learned 
judge  himself,  in  a  note  to  that  case,  makes  this  distinction,  and 
thereby  recognises  the  doctrine  as  laid  down  by  Sir  William 
Scott,  in  the  case  of  the  Friends ;  and  in  the  case  of  Watson  v. 
t  i  Peters'  ^he  ^ose4  he  held  that  an  American  seaman,  impressed  out  of 

Mm.  Decit.  an  American  vessel  by  a  British  cruiser,  was  not  entitled  to 
wages,  though  the  vessel  completed   her  voyage,  and  earned 

\3Esp.N.P.  freight.     The  case  of  Bergstrom  v.  Mills,%  was  that  of  a  Swedish 

vases,  36. 

seaman  on  board  of  a  British  ship  ;  and  he  continued  on  board 
J2 Mass.  Rep.  ixntil  the  recapture.  The  case  of  Brooks  v.  Dorr,\  decided  in 
the  Supreme  Court  of  Massachusetts,  was  that  of  a  neutral  vessel, 
an  American,  taken  and  carried  into  France,  and  afterwards  re- 
leased ;  and  the  case  comes  within  the  distinction  stated  by 
Judge  Peters. 

Capture  puts  an  end  to  the  contract.     Then  what  is  the  effect 
of  a  recapture  ?  If  the  seaman  continues  on  board  to  the  time, 
and  is  in  a  situation  to  perform  services,  he  is  entitled  to  wages, 
on  a  quantum  meruit,  but  not  on  the  ground  of  the  original  con- 
\\  Bos.  i(Pxd.  tract.     The  case  of  Curling  v.  Loncr,\\  though  a  case  of  freight, 
is  analogous  in  principle.     F>/re,  Ch.  J.,  says,  that  where  a  ship, 
after  capture  and  recapture,  completes  her  voyage,  the   master, 
or  owner,  is  entitled  to  a  recompense ;  not,  however,  on  the  foot 
of  the  old  contract,  but  on  the  new  contract,  which  springs  out 
of  it ;  for  the  shipper  having  received  his  goods,  with  the  bene- 
fit of  carriage,  a  meritorious  consideration  arises,  which  entitles 
the  master  to  be  paid  for  the  transportation.     So,  in  the  present 
case,  if  the  plaintiff  had  remained  on  board,  until  the  recapture, 
he  could  have  maintained  assumpsit  for  services  rendered,  on 
a  quantum  meruit,  but  not  on  the  original  contract  for  wages. 
Wiggins    v.'"       Though  ransom  is  no  longer  permitted  in  England,  it  may  be 
Ha^mlT\2\\.'L  wc^   to  sec  how  the  law  stood  there  when  that  practice  was 
Ship  Shut)  Permitted-     ln  tne  casc  °f  Chandler  v.  Meade**  Holt,  Ch.  J., 
a    iPb ,V'  ***  sa^>  l^at  a  DJ*rincr  on  board  a  vessel  captured  by  the  enemy,  and 


OF  THE  STATE  OF  NEW-YORK.  327 

ransomed,  was  not  entitled  to  wages,  though  the  ship  arrived  in    Albany, 
Engicmd,  and  delivered  her  cargo. 

It  would  be  extremely  hard  and  unjust,  if  the  merchant,  after 
paying  a  large  sum  for  salvage,  and  being  obliged  to  hire  a  new 
crew  for  higher  wages,  should  also  be  obliged  to  pay  the  wages 
of  the  old  crew,  Avho  were  taken  out  by  the  captors.  The  hard- 
ship of  the  case  will  be  more  striking,  if  we  suppose  several 
captures  and  recaptures,  with  salvage,  and  the  expense  of  new 
crews.  It  is  surely  just,  at  least,  that  the  old  crew,  if  they  claim 
their  wages,  should  contribute  to  the  expense  of  hiring  the  new 
crew,  as  well  as  the  salvage. 

Anthon  and  T.  A.  Emmet,  contra.  The  error  in  the  rea- 
soning on  the  other  side,  arises  from  considering  the  contract 
for  seamen's  wages  as  governed  by  the  same  principles  as  other 
contracts.  But  it  is  an  anomalous  contract,  resting  on  the  pe- 
culiar principles  of  maritime  law.  The  maxim  is,  that  freight 
is  the  mother  of  wages ;  and  the  safety  of  the  ship  is  the  mother 
of  ireight.*     Cases  may  arise  in  which  the  seamen  have  per-  *  Dunneti  v. 

«    .         i    •    <•  •  >,i  i  i,  .  Tomfuigen, 

formed  their  services  to  the  last  day,  and  a  casualty  may  inter-  3  Johns  Rep. 
vene  which  may  deprive  them  of  their  wages.     On  the  other  Gooid,  17 
hand,  cases  may  exist  where  a  seaman  has  performed  no  more  ii^Eakenv. 
than  a  day's  service,  and  yet  he  may  be  entitled  to  recover  ^"P'cas^' 
wages  for  the  whole  voyage.f  (a)     The  right  of  a  seaman  to  t  chandler  v. 
recover  his  wages  does  not  depend  on  the  implied  assumpsit  bi.  Rep.  eos. 
arising  from  the  performance  of  services,  or  a  quantum  meruit.  Adm.kcp^l. 
The  court,  if  there  is  no  cause  of  forfeiture,  only  inquire  whe-  ^'  \^s  \55, 
ther  freight  has  been  earned  or  not.     If  freight  is  earned,  no-  Jac^5ont  in 
thing  but  the  fault  of  the  seaman  will  deprive  him  of  his  wages. 
Thus,  sick  and  disabled  seamen,  or  those  taken  out  of  a  neutral 
vessel  carried  in  for  adjudication,  have  been  held  entitled  to 
their  wages,  where  the  ship  has  reached  her  destined  port,  and 
earned  freight. 

Though  capture  annuls  the  contract,  recapture  revives  it. 
Capture  puts  an  end  to  the  contract  only  because  it  renders  it 
impossible  to  be  performed  ;  for  the  same  reason,  it  puts  an  end 
to  the  charter-party:  but  a  recapture  completely  restores  it. 
It  may  be  rather  said  that  capture  suspends  the  contract  until 

(a)  Id  the  case  of  Chandltr  v.  Grieves,  cited  by  the  counsel,  the  verdict  was  for  the 
wages  only  to  the  time  the  ship  left  Philadelphia,  and  the  court  having  discharged  the 
rule,  the  judgment  could  fc*ve  been  for  no  more  than  the  verdict. 
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Albany,    the  ultimate  effect  or  event  is  known.     If  the  contract  was 

August,    1815. 

absolutely  and  entirely  annulled  by  capture,  then,  though  the 


vessel  might  be  recaptured  the  next  day,  the  seamen  might  leave 
the  ship. 

Ship  owners  and  seamen  may  all  be  regarded  as  partners  in  the 
same  adventure  ;  they  encounter  a  common  peril,  and  share  the 
common  calamity.  In  the  ease  of  the  impressment  of  a  parti- 
cular seaman,  it  is  his  individual  and  personal  injury,  not  a 
common  calamity  or  peril.  All  the  cases  to  be  found  in  the 
books  are  in  favour  of  the  plaintiff  below,  except  the  case  of 
"  the  Friends,"  decided  by  Sir  William  Scott.  He  appears  to 
have  taken  up  that  case,  ut  res  nova,  without  examining  prior 
decisions  or  authorities,  and  has  decided  upon  what  he  thought 
to  be  the  equity  of  the  case.  We  shall  not  attempt,  as  has  been 
done  by  Judge  Peters,  to  support  that  decision,  by  a  distinc- 
tion between  a  belligerent  and  neutral  eapture.  We  meet  it, 
at  once,  and  say  it  is  not  law;  unless,  perhaps,  it  may  be  saved 
by  the  distinction  noticed  by  Parker,  J.,  in  Brooks  v.  Dorr, 
that  the  seamen  entered  upon  the  voyage,  under  a  special  con- 
tract, by  the  run,  so  that  their  wages  depended  on  the  contin- 
gency of  the  vessel's  arriving  at  her  port  of  destination.  Parsons, 
however,  who  was  counsel  in  that  case,  did  not  put  it  on  that 
ground.  He  admitted  the  general  rule ;  but  insisted,  that  as  the 
seaman  did  not  return  to  his  ship  as  soon  as  she  was  liberated, 
it  amounted  to  a  voluntary  desertion.  Lord  El  don,  in  the  case 
of  Bcrgslrom  v.  Mills,  did  not  assent  to  the  doctrine  of  Sir  Wil- 
liam Scott,  as  to  capture,  but  admitted  the  general  rule,  and  put 
the  case  on  the  ground  that  the  vessel  arrived  at  her  port  of 
destination,  and  earned  freight.     The  case  of  Beetle  v.  Thomp- 

*  4  East's  Hep.  son*  also  supports  the  doctrine  for  which  we  contend,  that 
where  freight  is  earned,  and  there  is  no  fault  in  the  seaman,  the 
act  of  God,  or  a  public  enemy,  as  an  accidental  wound,  sick- 
ness, or  capture,  will  not  deprive  him  of  his  wages.     The  same 

+  Valin,  718,     principle  is  to  be  found  in  the  French  ordinance.! 

m  *'i  an  i7  Tbnt  the  master  has  been  obliged  to  hire  a  new  crew  to  carry 
mi  the  ship  to  her  ultimate  port  of  destination,  can  make  no 
difference  in  this  case,  any  more  than  in  the  case  of  hiring  a 
mariner,  in  the  place  of  one  who  has  become  sick  or  disabled 

ii  ptftn*     Dy  accident.i 

A  dm.  Utc. 

I't;     no 
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Wells,  in  reply.     Capture  puts  an  end  to  the  contract  for    ALBANY, 
wages  during  the  voyage  in  which  freight  was  to  become  due;   " 
and  the  reason  is,  that  the  contract  cannot  be  performed  by  the 
parties.*     Recapture  restores  the  contract,  because  the   capa- 
city to  perform  is  restored.     Bat  where  a  seaman  is  separated  J^"^-5^ 
from  his  ship,  he  cannot  perform  his  contract.     His  capacity  to  v-  Ajgfefon, 

e  .  .        ,  '  J  Lord  Raym. 

perform  is  not,  in  that  case,  restored;  and  it  is  on  the  ground  l2"     ChamU 

„*  «»•    •     •         .  .  ,  ler  v.  Mr/ide, 

ot  fits  being  in  a  capacity  to  perform  Ins  contract,  not  that  the  ».  at.  Homo. 
vessel  has  performed  her  voyage,  that  he  becomes  entitled  to  Tn.l'BurT. 
wages.     Suppose  a  vessel  abandoned,  from    necessity,  at  sea,  l^HniiT* 
should,  afterwards  be  taken  possession  of,  and  carried  into  her  JJaSt,? 
port  of  destination,  could  the  seamen  who  had  abandoned  her 
claim  their  wages  ? 

In  Bealcv.  Thompson^  Lord  EUenboraugh  says,  "  the  right  +  4  East's  Rep. 
of  the  mariner  to  wages  depends,  first,  upon  the  earning  of 
freight  by  his  owners  in  that  voyage  for  which  he  is  hired  ; 
and,  secondly,  upon  the  performance  by  the  mariner  of  the 
service  he  has  agreed  to  perform,  in  respect  to  such  owners, 
during  the  voyage."  But  the  counsel  on  the  other  side  puts 
the  performance  of  service  out  of  the  case,  and  makes  the  right 
of  the  mariner  to  wages  to  depend  solely  on  the  earning  of 
freight.  It  has  been  said  that  the  act  of  God,  or  the  king's  ene- 
mies, cannot  injure  the  plaintiff's  rights.  The  act  of  God  may 
excuse  the  non-performance  of  the  contract ;  but  it  can  afford 
no  foundation  for  a  claim  for  wages,  where  no  service  has  been 
performed. 

In  all  the  English  cases,  except,  perhaps,  that  of  Bcrgstrom  v. 
Mills,  the  seaman,  after  the  accident,  has  been  restored  to  his  ship, 
and  in  a  capacity  to  perform  his  contract.  In  the  case  of  Pratt 
v.  Cuff,  tried  before  Lord  Ke/u/on,  and  cited  in  Thompson  v. 
Rowcroft.'i  and  in  Bcalc  v.  Thompson,  the  seaman,  after  being  1 4  East,  43. 
imprisoned  seven  months,  was  released,  with  the  vessel,  and 
proceeded  in  her  on  the  voyage.  A  seaman,  in  such  case,  is 
considered  as  restored,  by  way  of  remitter,  to  his  former  state, 
and  the  contract  as  having  continued  without  interruption.  It 
is  like  a  seaman's  returning  to  his  duty,  and  being  received  by 
the  captain,  after  a  forfeiture  of  wages.  In  the  case  of  Berg*. 
strom  v.  Mills,  it  is  not  distinctly  stated  that  the  seaman  was 
not  restored  to  his  ship,  or  that  he  was  in  a  capacity  to  perform 
his  stipulated  services.  It  is  fairly  to  be  inferred,  however, 
Vol.  XII.  T  t 
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albany     that  he  was  restored,  and  did  perform  his  contract:  and  if  that 

August,  1815.  A 

was  the  fact,(«)  then  that  case  agrees  with  all  the  other  cases 
decided  in  England.  On  the  principles  of  the  common  law,  then* 
there  can  be  no  question. 

But  it  is  contended,  that,  by  the  principles  of  the  marine  lair, 
it  is  enough  to  entitle  the  seamen  to  wages,  if  freight  has  been 
earned,  and  he  has  been  disabled  from  performing  his  contract, 
by  no  fault  of  his  own.  We  impute  no  fault  to  the  plaintiff'. 
It  was  his  misfortune  ;  but  we  insist  that  we  ought  not  to  bear 
his  misfortune  as  well  as  our  own. 

As  to  the  rule  relative  to  seamen  disabled  by  sickness,  that 
rests  on  the  principles  of  the  common  law  and  humanity.  If  a 
servant  is  taken  sick  in  his  master's  service,  the  master  cannot 
turn  him  adrift,  but  is  bound  to  take  eare  of  him  during  his 
sickness.  Sickness  is  a  temporary  disability ;  the  party  may 
return  to  his  duty  ;  and,  on  principles  of  common  law  and  com- 
mon sense,  he  ought  not  to  lose  his  wages. 

As  to  the  death  of  seamen,  it  has  been  said,  that  if  a  seaman 
dies  during  the  voyage,  his  legal  representatives  may  recover 
his  wages  for  the  whole  voyage  remaining  to  be  performed. 
But  this  is  manifestly  unreasonable.  Sickness  produces  a  tem- 
porary incapacity,  but  death  puts  an  end  to  the  possihility  of 
the  seaman's  performing  the  residue  of  his  contract.  It  is  true 
that  Judge  Peters  so  decided,  in  the  case  of  Watson  v.  The 
*  i  Peters''       Neptune,*  and  eave  wages  to  the  administrators  of  a  deceased 

Adm.  Hep.  142.         *.  ,  ,      »  ,  ..  j    j  .  •      j 

manner  to  the  end  of  the  voyage  ;  and  he  grounded  his  decree 
on  what  he  supposed  to  be  the  principles  of  the  laws  of  Olcron, 
of  Wisbu/i,  and  of  the  Hanse  Towns:  but  if  those  ancient  laws 
and  ordinances  are  attentively  examined,  it  will  be  found  that 
they  do  not  boar  out  the  decision  of  that  learned  judge.  The 
question  which  those  laws  intended  to  decide  was,  whether  a 
mariner,  who  had  died  before  the  completion  of  the  voyage, 
was  entitled  to  any  wages,  and  they  declare  that  he  shall  have 
his  full  wages,  that  is,  without  any  deduction,  up  to  the  time  of 

(n)  Camyn,  in  his  treatise  nn  ContrncK  (vol.  I.  p.  375.)  seems  so  to  understand  it.  Hi- 
atatesthe  principle  decided  in  Hi  >t  cara  to  he.  that  "if a  ship  is  cantured  in  the  course  of 
her  voyage,  hut  is  afti  i  «■  ink  n  captured,  and  arrives,  n-Wi  her  erav,  at  the  port  of  deli- 
very, the.  seamen  are  entitled  to  their  wages." 
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his  death,  (rt)     This  was  the  construction  put  upon  those  laws     ALBANY, 
by  Judge  Davis,*  of  Massachusetts,  in  a  case  which  came  be-  C^^J-^J 
fore  him  in  the  District  Court  of  the  United  States. (u)     It  is     Wetmorb 
true  that  the  decision  of  Judge  Peters  Avas  affirmed  by  Judge     Henshaw. 
Washington,  on  appeal  to  the  circuit  court  of  the  United  States,  sllip  "[s^ey's 
in  the  case  of  Jackson  v.   Sims,f  in  1806  ;  but  in  Carey  and  ^p478' m 
others   v.   The  Kitty,  in  the  District  Court  of  South  Carolina,  Iffftf,**' 
Judge  Bee,  in  1803,  with  those  opinions  of  Judge  Peters  and 

(a)  The  expressions  of  the  law  of  Olerrm  are  :  "  Hem,  quand  il  arrive  qu'auchn  ma- 
ladie  attaque  un  ties  ma  rimers  de  la  Nef,  ea  rendant  service  en  la  dite  Nef,  le  maitre  le 
doit  meftre  hors  de  la  dite  Nef,  et  luy  doit  trouver  logis,"  &c.  "  Et  si  la  Nef  Stoit 
presto  a  (jure  voyage,  elle  ne  doit  point  demeurer  pour  luy  j  et  s'il  guerit,  il  doit  avoir 
son  loyer  tout  comptant,  en  rabutant  les  frais,  si  le  maitre  luy  en  a  fait :  Et  s'il  meurt, 
sa  femtne  et  ses  nrochain?  le  doivent  avoir  pour  luy."  Jugemens  D'Oleron,  1.  7. 
Cleirac,  in  his  commentary  on  this  article,  says,  that  the  19th  article  of  the  Ordinances 
of  ii'isbury,  the  45th  article  ol  i lie  laws  of  the  Htense  Tuivns,  the  27th  of  the  ordinances 
of  Charles  V  ,  and  the  16th  o!  Philip  II.,  compiled  for  the  Lon  Countries,  are  al1  compiled 
or  extracted  from  this  law  of  Oicron,  and  are  exactly  similar,  in  regard  to  a  mariner 
who  tails  sick,  whether  he  recovers!  his  health,  or  dies  during  the  voyage.  Chirac,  Les 
us  elCoulumes  de  la  Mer.  p.  25.  .See  also  p.  M'J — 174.  These  different  maritime  laws  and 
ordinances  may  be  traced  up  to  the  very  ancient  and  celebrated  code  entitled  //  Consu- 
late dtl  Mare,  as  the  source  from  whence  they  have  been  derived.  In  the  edition  of  the 
Consolato,  printed  at  Venice  in  1737,  with  the  Commentary  of  Casaregis,  chap.  125,  126, 
]27,  it  is  said,  "  That  if  a  mariner  shall  be  taken  sick  and  die  in  the  ship,  he  shall  be 
paid  all  his  wages."  Se  marinaro  che  sara  ammalato  el  morira  nelle  nave,  debba  essere 
pagnlo  di  tutto  il  suo  salario.  (cap.  125.)  "  A.  mariner  hired  for  the  voyage,  who,  by  the 
will  of  God,  dies  before  the  ship  sets  sail,  ought  to  have  a  fourth  part  of  his  wages, 
which  shall  be  delivered  and  paid  to  his  heirs  ;  and  if  he  should  die  after  the  ship  has 
set  sail,  and  before  she  arrives  at  her  port,  the  half  of  the  wages  is  due  to  the  deceased 
mariner,  and  ought  to  be  paid  to  his  heirs :  and  if  he  lias  received  the  whole  of  his  wages 
before  his  death,  the  whole  shall  belong  to  him,  and  go  to  his  heirs."  Marinaro  che  sara 
accordatti  in  viaggio,  et  per  volonUi  di  Bio  muore  innansi  di  haver  fatto  vela,  debba  luiver  il 
quarto  dd  salario,  et  sia  consignato,  e  dulo  a  gli  htredi  ;  el  se  morira  dipoi  che  havesse  fallo 
vela,  et  innanzi  chefusse  dove  la  navefara  porta,  le  meta  del  salario  debba  essere  del  morto,  et 
debbasi  dar  ulli  sum  heredi,  et  si  havesse  ricevulo  tutto  il  scdario  innansi  che  morisse,  tutto  debba 
esser  suo,  et  dato  a  i  suo  heredi,  che  patrone  di  nave,  ne  di  navilio  non  puo  nienle  conirastare 
ne  dimandnre.  (cap.  126.)  "  If  the  mariner  is  hired  by  the  month,  and  shall  die,  his  wa- 
ges, for  the  time  he  has  served,  shall  be  paid  to  his  heirs.''  Se  il  marinaro  e  accordato  a 
mesi,  et  morira,  sia  pagato  et  dato  alii  suo  heredi  per  rjuello  che  havesse  servitio.  (cap.  127.)  These 
three  chapters  should  be  taken  together;  and  the  general  position  stated  in  the  116th 
tMiapter  is  to  be  understood  withthe  distinctions  and  explanations  contained  in  the  two 
followiug  chapters.  It  is  so  understood  by  Casaregis,  in  his  Commentary;  and  the  same 
distinctions  as  to  the  time  when  tbe  death  happens,  and  the  terms  of  the  contract  of  hire,, 
are  adopted  in  the  ordinances  of  Charles  V.,  aud  in  the  Marine  Ordinance  of  France. 
It  is  clear,  from  a  careful  examination  and  comparison  of  all  these  ancient  ordinances 
with  the  commentators,  that  the  construction  put  by  Judge  Davis  on  the  Law  of  OlerOn, 
is  the  true  one  :  viz.,  that  a  seaman  who  is  taken  sick  in  the  service  o:  the  ship,  and  dies, 
is  entitled  to  his  wages  to  the  lime  of  his  death,  without  any  deduction  for  the  time  of 
bis  sickness. 

(6)  This  was  the  case  of  Natter si rom,  administrator  of  Taylor,  v.  Ship  Hazard,  decided 
31st  May,  1809.  The  elaborate  and  learned  opinion  of  the  Judge,  in  this  case,  is  to  be- 
found  in  the  second  volume  of  Hall's  Lan-  Jonrnnl,  p.  359-  3S2. 
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Augifsufc.  Jud§e  Washington  before  him,  decided  differently,  and  allowed 

v^^n*^*    wages  lor  the  deceased  seaman  to  the  time  of  his  death  only. 

So  far,  then,  as  the  opinions  of  the  judges  of  the  courts  of  the 

Hknshaw.     United  Slates  are  to  be  regarded,  they  are  equally  divided. 

-  Onbm.  de  la  The  French  Ordinance*  declares,  that  where  a  seaman,  hired 

14.   i  Palm,    ty  the  month,  dies  during  the  voyage,  his  heirs  shall  be  paid 

iitmiv'.Up'.V4G.  h'3  wages  to  the  time  of  his  death ;  and  where  the  hiring  is  for 

the  whole  voyage,  out  and  home,  for  an  entire  sum,  his  heirs 

are  entitled  to  half  that  sum,  if  he  dies  on  the  outward  voyage, 

and  the  whole,  if  he  dies  on  the  return  voyage.     And  heath, 

i3Bos.it  Pull.  r*i  i"  the  case  of  Be  ale  v.   Thompson,]   considers  a  seaman 

Sets4c.'        dying  in  the  course  of  the  voyage  as  entitled  only  to  a  propor- 

■\hmt,  546.      tionate  part  of  his  wages.     Abbot  seems  to   doubt  whether  a 

1 Abbot  on       seaman,  in  such  case,  is  entitled  to  any  wages.  J 

d?t2.?3  '         1°  the  case  of  Cutter  v.  Powell,^  the  master  gave  a  note,  pro- 

s!oT*rm  Kep'  m'smg  to  pay  the  seaman  thirty  guineas,  provided  he  continued 

on  board  and  did  duty  for  the  voyage  from  Jamaica  to  Liverpool. 

The  seaman  died  before  the  ship  reached  Liverpool,  and  the 

court  of  A'.  B.  decided,  that  his  administratrix  was  not  entitled 

to  recover  the  siipulated  wages,  either  on  the  contract,  or  on 

a  quantum  meruit. 

In  the  case  of  a  mariner  impressed  during  the  voyage,  Lord 
■  "iggmi  v.  Holt*  held  that  he  was  entitled  to  wages,  pro  tanto,  or  'or  the 
Lord°n liaym.  Part  of  the  voyage  he  had  performed  before  he  was  impressed. 
In  that  case  the  seaman  was  taken  out  by  vis  major,  and  the  ship 
arrived  sate,  and  earned,  freight.  On  the  principle  contended 
for  by  the  counsel  for  the  defendant  in  error,  he  ought  to  have 
recovered  his  whole  wages;  but  Lord  Holt  decided  otherwise; 
and  on  what  principle,  unless  it  was  that  he  had  not  performed 
the  services  for  which  he  had  contracted  .' 

Judge  Peters  does  not  question  the  authority  of  the  dccisioN 
of  Sir  Jl'm.  Scott,  in  the  case  of  the  Friends,  but  the  distinc- 
tion which  he  states,  and  which  is  a  clear  and  sound  one,  sup- 
ports that  decision.  The  French  Ordinance,  (art.  Iff.)  and 
Falin,  regards  the  capture  of  a  seaman  by  an  encity/  or  pirate, 
as  his  peculiar  misfortune,  and  declares  that  he  can  have  no 
claim  whatever  against  the  master  or  ship  owner  for  his  ransom 
or  wages.  And  the  1 7th  article  of  the  same  ordinance  de- 
clares only,  that  if  a  sailor,  sent  by  water  or  on  shore,  in  the 
service  of  the  ship,  should  be  taken  and  be  made  a  slave,  his 
ransom  shall  be  paid  at  the  expense  of  the  ship,  without  pre- 
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fudice  to  his  claim  for  wae;es.     This  Valin  considers  as  a  to-    Albany, 

J  c  August,  1815. 

tally  different  case  from  that  of  a  capture  by  an  enemy,  or 
where  a  pirate  takes  out  a  particular  seaman  and  makes  him  a 
6lave.  Again;  it  may  be  observed  that  the  vessel  and  cargo 
were  sold  in  France  to  pay  salvage;  she  was  purchased  in,  and 
a  new  crew  hired.  Must  not,  then,  the  former  voyage  be  con- 
sidered as  ha\  ing  ended  in  France  ? 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  below,  as  mate  of  the  American  brig  Criterion, 
signed  the  usual  shipping  articles  lor  a  voyage  from  New-York 
to  a  port  in  France,  and  back  again  to  the  United  States.  On 
Hie  voyage,  the  brig  was  captured  by  a  British  ship  of  war,  and 
the  plaintiff*  and  the  rest  of  the  crew  were  taken  from  on  board, 
and  never  afterwards  rejoined  the  brig.  About  two  days  after 
the  capture,  the  brig  was  recaptured  by  an  American  vessel, 
and  restored,  on  payment  of  salvage,  and  performed  her  voy- 
age, and  earned  freight.  The  plaintiff  claimed,  and  has  reco- 
vered, in  the  court  below,  his  full  wages  for  the  voyage,  de- 
ducting his  proportion  of  the  salvage,  and  the  advance  of  one 
month's  wages.  The  question  now  submitted  to  this  court 
is,  whether  this  recovery  can  be  supported? 

There  is  little  satisfaction  to  be  derived  from  the  examina- 
tion of  adjudged  cases  on  this  subject;  for  we  find  much  con- 
fusion, and  great  diversity  of  opinion,  among  very  able  and 
learned  judges  on  the  question.  From  an  attentive  examina- 
tion, however,  both  of  the  English  and  American  decisions, 
I  am  satisfied,  that  the  weight  of  authority  and  principle  is  in 
favour  of  allowing  full  wages.  It  is  a  contract  of  a  peculiar 
kind,  owing  to  the  nature  of  the  service,  and  is  regulated  by 
principles  of  policy  which  are  calculated  to  secure  the  faithful 
service  of  seamen.  The  governing  rule  is,  that  wages  are 
payable  out  of,  and  depend  upon,  the  fund  created  by  the  earn- 
ing of  freight,  and  not  upon  the  performance  of  service. 
Hence,  it  has  become  a  maxim,  that  freight  is  the  mother  of 
wages.  The  event  of  earning  freight  seems  to  be  the  contin- 
gency upon  which  the  right  to  wages  is  to  depend.  It  may 
seem,  at  first  view,  unjust,  that  ship  owners  should  be  com- 
pelled to  pay  wages  when  no  service  has  been  performed ;  but 
it  would  be,  at  least,  equally  hard  upon  seamen,  to  deny  to 
them  their  wages,  when  the  non-performance  of  the  service 
was  not  occasioned  by  their  own  fault  or  misconduct,  but  by 
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ALBANY,  a  vis  major,  over  which  they  could  have  no  control.  The 
great  principle  upon  which  the  counsel  for  the  plaintiffs  in 
error  seem  to  have  rested  the  cause  is,  that  the  capture  dissolves 
the  oontract,  and  that  the  seaman's  right  to  wages,  afterwards, 
depends  upon  the  performance  of  services.  This  proposition 
appears  to  me  too  broad  to  be  supported.  If  the  contract  be 
dissolved,  and  entirely  at  an  end,  it  would  be  optional  with  the 
ship  owner,  upon  recapture,  whether  or  not  to  employ  the 
same  seamen.  But  this  never  could  be  admitted.  No  case  will 
be  found  to  warrant  such  a  principle.  If  the  seamen  are  ready 
and  willing  to  perform  the  service,  agreeably  to  the  terms  of 
the  shipping  articles,  there  can  be  no  doubt  but  that  the  master 
would  be  bound  to  receive  them.  The  effect  of  the  capture 
is  to  dissolve  the  contract,  if  no  restoration  takes  place,  be- 
cause it  cannot  be  executed ;  but  if,  by  any  subsequent  event, 
it  can  be  carried  into  execution,  the  rights  of  the  parties  are 
restored,  and  the  performance  of  the  contract  is  deemed  only 
to  have  been  suspended. 

In  the  case  of  the  Friends,  (4  Rob.  Ad.  Rep.  1 1 6.)  which  has 
principally  been  relied  upon  by  the  plaintiffs  in  error,  Sir  Wil- 
liam Scott  seems  to  admit,  that  the  recapture  revives  the  con- 
tract, as  to  the  seamen  on  board  at  the  time  of  the  recapture. 
It  is  not,  however,  to  be  denied,  but  that  the  point  decided  in 
that  case  is  directly  against  the  right  to  recover  wages  in  cases 
like  the  one  before  us.  In  opposition  to  this,  however,  may 
be  put  the  case  of  Bergstrom  v.  Mills,  (3  Esp.  Rep.  36)  where 
Lord  Eldon  says,  there  is  no  doubt,  that  if  a  ship  does  not  per- 
form her  voyage,  the  sailors  have  no  title  to  wages.  Bwt  it  is 
equally  certain,  that  if  the  voyage  is  performed,  a  temporary 
interruption  shall  not  defeat  the  claims  of  the  seamen.  The 
temporary  interruption  here  alluded  to,  was  a  capture,  and  de- 
tention of  the  vessel  until  recaptured. 

In  the  case  of  Curling  v.  Long,  (1  B.  &  Pul.  637.)  Lord 
Ch.  J.  Eyre,  considers  capture  as  putting  an  end  to  the  con- 
tract of  freight ;  and  that  recapture  and  services  performed, 
would  raise  a  consideration  that  would  support  an  action  of 
assumpsit,  not  on  the  foot  of  the  old  contract,  but  on  a  new 
contract  which  springs  out  of  it.  Lord  dbanly,  however,  in 
Bcale  v.  Thompson,  (3  Ji.  #  Rul.  430.)  denies  this  doctrine. 
He  says,  "  I  admit  that  capture  puts  an  end  to  the  contract ; 
but  I  do  not  admit,  nor  do  the  cases  establish,  that  capture  one 
day,  and  recapture  the  next,  will  put  an  end  to  the  contract; 
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and  with  great  deference  to  the  dictum  of  Lord  Ch.  J.  Eyre,  aa^a:^j 
in  the  case  of  Curling  v.  Long,  I  think  that  capture  and  re- 
capture do  not  put  an  end  to  the  voyage.  That  capture,  fol- 
lowed by  a  total  loss  does,  but  capture  followed  by  recapture 
does  not ;  and  God  forbid  it  should ;  for  when  a  ship  is  taken 
infra  prcesidia  hostis,  and  becomes  the  prize  of  the  enemy,  if 
capture  puts  an  end  to  the  voyage,  the  sailors  are  not  interested 
to  retake  the  vessel,  for  although  the  crew  should  rise  on  the 
enemy,  and  recapture  and  bring  back  the  ship,  they  are  to  be 
told,  she  has  been  captured,  which  puts  an  end  to  the  contract 
for  wages  " 

The  view  here  taken  of  the  effect  of  capture  and  recapture 
upon  the  voyage,  and  the  contracts  in  relation  to  it,  appear  to 
me  to  be  founded  in  good  sense  and  sound  policy.  It  Avould 
be  useless  for  me  to  travel  over  all  the  cases,  and  notice  the 
various  opinions  which  have  been  thrown  out  on  this  point ; 
they  are  certainly  not  reconcileable  with  each  other.  And  it 
strikes  me,  that  the  one  maintained  by  Lord  Eldon  and  Lord 
Alvanly,  is  the  most  lit  and  proper  to  be  adopted.  To  these 
might  be  added  that  of  Lord  Ellenborough.  (4  East,  558.)  Mot- 
loy  also  lays  down  generally,  that  if  a  ship  be  taken,  and  after- 
wards retaken,  and  restored,  and  proceeds  on  her  voyage,  the 
contract  is  not  dissolved. 

If,  then,  the  contract  has  not  been  dissolved,  upon  what  prin- 
ciple can  the  seamen  be  denied  their  wages  I  The  voyage  has 
been  performed,  and  freight  earned,  and  no  voluntary  act  done 
by  them  to  forfeit  their  wages.  That  the  right  to  wages  does 
not  depend  upon  the  actual  performance  of  service  is  settled 
by  the  case  of  Chandler  v.  Greaves,  (2  H.  Black.  606.  note.)  In 
that  case,  the  seaman  was  taken  sick,  and  left  on  the  voyage ; 
and  Lord  Loughborough,  at  the  trial,  thought  he  was  not  entitled 
to  wages :  but  the  court,  upon  a  motion  for  a  new  trial,  said 
that  the  marine  law  ought  to  be  followed  in  the  construction  of 
the  contract,  and  directed  an  inquiry  to  be  made  as  to  the 
usage  in  the  court  of  admiralty  in  such  cases ;  and  it  was  as- 
certained to  be  the  established  rule,  that  a  disabled  seaman  was 
entitled  to  his  wages  for  the  whole  voyage,  although  he  had 
not  performed  the  whole.  The  same  rule  is  laid  down  by  Ab- 
bot, (354.)  who  observes,  that  as  a  seaman  is  exposed  to  the 
hazard  of  losing  the  reward  of  his  faithful  services  during  a 
considerable  period,  in  certain  cases,  so,  on  the  other  hand,  the 
iaw  gives  him  his  whole  wages,  even  when  he  has  been  unable 
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ALBANY,     to  render  his  services,  if  his  inability  has  proceeded  from  anv 

Anoint,  1815.  , .       , 

v^^.^^^  hurt  received  in  the  performance  of  his  duty,  or  from  natural 
Wbtmore  sickness  happening  to  him  in  the  course  of  the  voyage.  And 
Hin«iiaw.  such  is  also  the  rule  of  the  laws  of  Oleron,  (art.  6.  and  7.)  the 
great  leading  principles  of  which  are  received  and  adopted  by 
most  of  the  commercial  nations  of  Europe  as  a  part  of  their 
maritime  code.  If  such  be  the  established  rule  with  respect  to 
sick  and  disabled  seamen,  it  must  apply  with  equal,  if  not 
greater  force,  to  seamen  forcibly  taken  from  a  vessel.  There 
is  the  same  loss  of  service  in  the  one  case  as  in  the  other ; 
and  the  same  expense  incurred  by  the  owner  to  supply  their 
places. 

On  an  examination  of  the  decisions  of  the  courts  in  this 
country,  so  far  as  they  have  fallen  under  my  observation,  it 
appears  to  have  been  uniformly  considered,  that  seamen,  in 
cases  like  the  present,  were  entitled  to  full  wages.  This  pre- 
cise question  has  frequently  come  under  the  consideration  of 
Judge  Peters,  in  the  district  court  of  Petinsylvania,  where  he 
has  held,  that  a  seaman  is  entitled,  or  not,  to  wages,  ac- 
cording to  the  fate  of  the  freight,  which  is  a  particular  fund 
upon  which  his  right  is  to  depend.  If  this  fund  is  lost,  the 
seaman  suffers  with  the  ship  owner,  and  reaps  not  the  reward 
of  his  dangers  and  his  toils.  But  he  is  entitled  to  wages  in 
all  cases  where  the  defect  of  service  is  not  imputable  to  him- 
self. If  he  has  been  prevented  from  performing  the  voyage 
by  force,  he  is  to  be  paid  full  wages,  deducting  what  he  may- 
have  earned  in  other  service.  It  is  highly  fit  and  proper  that 
a  seaman  should  lose  his  wages  where  the  non-performance  of 
his  contract  is  imputable  to  his  own  fault,  negligence,  or  mis- 
conduct; but  he  ought  not  to  suffer,  or  have  his  risk  or  respon- 
sibility increased  by  circumstances  he  could  not  control,  where 
the  fund  to  which  he  was  to  look,  though  temporarily  in  dan- 
ger, is  ultimately  safe.  (1  Peters'  Adm.  Dec.  115.  123.) 

The  principles  upon  which  these  decisions  are  bottomed, 
have  been  sanctioned  and  affirmed  by  Judge  Washington,  in 
the  circuit  court  of  the  United  States.  (2  Peters'  Ad.  Dec.  104.) 
Cases  like  this  have  been  considered,  in  principle,  as  standing 
on  the  Mine  looting  with  those  where  the  non  performance  of 
service  hns  been  occasioned  by  sickness;  in  which  case,  al- 
though death  ensues  before  the  termination  of  the  voyaire,  full 
wages  have  been  decreed  by  Judge  Peters,  and  sanctioned  by- 
Judge   Washington.  (1  1'cters'  Ad.   142.   157.  and  157.  note.) 


OP  THE  STATE  OF  NEW- YORK.  337 

And  this  is,  indeed,  conformable  to  the  principle  adopted  in    ALBANY, 
Chandler  v.  Greaves,  already  referred  to.     Judge  Bee,  in  the  v«^-\^J 
case  of  Carey  v.  Schooner  Kitty,  (1  Bees'  Rep.  255.)  held  a  dif-  Van  ^"li- 
ferent doctrine,  and  limited  the  recovery  of  wages  to  the  death         v- 
of  the  seaman ;  although  he  admitted  that,  according  to  the 
laws  of  Oleron,   Wisbuij,  and  the  Hanse  Towns,  wages  for  the 
whole  voyage  were  recoverable;   but  he  thought  proper  to 
follow  the  French  ordinances,  which,  he  said,  were  otherwise. 
The  case  of  Brook  and  Dorr,  decided  by  the  unanimous  opi- 
nion of  the  supreme  court  of  Massachusetts,  (2  Mass.  Rep.  39.) 
is  directly  in  point  on  this  question,  and  is  entitled  to  very  re-      « 
spectful  attention.     The  late  chief  justice  of  that  state,  who 
was  counsel  for  the  defendant,  did  not  pretend  but  that  the 
plaintiff  was  entitled  to  his  full  wages,   but  argued  that  they 
were  to  fall  upon  the  underwriters,  and  not  upon  the  ship  own- 
ers, they  having  abandoned.    He  admitted,  that  it  was  a  general 
rule,  that  if  a  seaman  has  done  nothing  by  which  he  has  in- 
curred a  forfeiture  of  his  wages,  he  is  entitled  to  them,  until 
the  completion  of  the  voyage;  and  said  there  was  no  case 
where  wages  had  been  recovered  for  part  of  a  voyage,  unless 
where  the  mariner  had  died  during  the  voyage. 

Upon  the  whole,  therefore,  I  think  that  the  weight  of  judicial 
opinions  on  this  subject  is  decidedly  in  favour  of  allowing  to 
the  plaintiff  below  his  full  wages ;  and  that  this  is  in  conformity 
to  the  principles  and  policy  which  ought  to  govern  the  con- 
struction of  contracts  for  seamen's  wages.  The  judgment  of 
the  court  below  must,  accordingly,  be  affirmed. 

Judgment  affirmed. 


Van  Valkenburgh  against  Rouk. 
THIS  was  an  action  of  debt  on  a  bill  obligatory,  or  sealed  Under  the  pie* 

°  •'  of  turn  estfac- 

note,  and  was  tried  before  Mr.  Justice  Yates,  at  the  Oranerc  '«"».   the  de- 

'  "      fendant    may 

circuit,  in  August,  1814.  give   evidence 

The  defendant  pleaded  non  est  factum,  and  at  the  trial  enter-  manner  of  ob 
ed  into  evidence  to  show  that  the  note  had  been  fraudulently  stmment  on'n 
obtained,  by  substituting  in  the  place  of  the  note  which  the  jKiffHe- 
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Albany,    defendant  intended  to  execute,  one  for  a  much  larger  amount 

v^5-^'  To  this  testimony  the  counsel  for  the  plaintiff  objected,  that  it 

Van  Valkhn-  was  inadmissible  under  the  plea,  but  the  judge  overruled  the 

B  I*  R  G  H 

v-  objection. 

Rovk.  *  ,  L.      ,  . 

It  is  unnecessary  to  state  the  testimony,  as  it  is  unnoticed  in 

the  opinion  of  the  court.  It  appears  from  the  case  to  have  been 
of  a  very  vague  and  indefinite  nature,  consisting  principally 
of  loose  conversations  with  the  plaintiff,  and  none  of  it  looking 
directly  towards  the  species  of  fraud  intended  to  be  proved. 
It  was  proved  on  the  part  of  the  plaintiff,  that  the  defendant 
could  read  writing,  and  wrote  a  good  hand. 

The  jury  found  a  verdict  for  the  defendant.  The  plaintiff 
moved  to  set  aside  the  verdict,  and  for  a  new  trial:  1.  Be- 
cause improper  testimony  was  admitted.  2.  Because  proper 
testimony,  offered  by  the  plaintiff,  was  overruled  by  the  judge. 
3.  Because  the  verdict  was  against  evidence. 

Ross,  for  the  plaintiff. 

Fisk,  contra.     He  cited  2  Chitty,  479.     3  Term  Rep.  438. 

Spexcer,  J.  delivered  the  opinion  of  the  court.     The  evi- 
dence in  this  case  looks  towards  a  substitution  of  an  instrument 
of  a  larger  amount,  for  the  one  the  defendant  supposed  he  was 
executing.     Had  it  been  made  out  satisfactorily  that  there  had 
been  a  note  drawn  for  a  smaller  amount,  that  the  defendant 
was  defrauded  into  executing  the  note  in  question,  by  its  sub- 
stitution at  the  moment  of  execution,  I  cannot  perceive  any 
objection  to  the  admission  of  such  proof;  and   if  made  out,  1 
think  it  would  avoid  the  instrument  upon  the  issue  of  non  est 
factum.     Chitttj  lays  it   down,  that  the  defendant,  on  non  est 
factum^  may  give  in  evidence  that  the  deed  was  void  at  com- 
mon law,    ab  initio;  us  that  it  was  obtained    by  fraud,  &c. 
{Chitty,  PI,  170.)     The  fraud  he  refers  to,  must  have  been  a 
fraud  relating  to  the  execution  of  the  deed,  for  the  issue  involves 
only  the  execution  of  the  instrument.     In  the  case  of  an  infant, 
he  must  plead  infancy,  and  cannot  give  it  in  evidence  on  non 
est  farhni,  because  the  deed  is  his,  though  he  is  not  bound  by 
it.    A  feme  covert.,  having  no  capacity  to  contract,  is  not  bound 
to  plead  coverture.     If  a  deed  be  mis-read,  or  mis-expounded, 
to  an  unlettered  man,  this  maybe  shown  on  no/*  est  fact  w  , 
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because  he  has  never  assented  to  the  contract :    So,  if  a  man    albanv, 
be  imposed  upon,  and  signs  one  paper  while  he  believes  he  is 
signing  another,  he  cannot  be  said  to  have  assented,  and  may 
6how  this  on  non  est  factum. 

I  will  not  pretend  to  say  that  there  is  not  a  great  deal  of 
technicality  in  the  application  of  the  rule,  as  to  the  cases  in 
which  you  may  give  evidence  impeaching  the  execution  of  the 
instrument,  under  the  plea  of  non  est  factum,  and  those  in 
which  you  may  not.  In  the  present  case,  the  defendant  was 
not  unlettered,  and  there  is  not  sufficient  proof  to  warrant  the 
verdict,  that  there  was  a  substitution  of  one  instrument  for 
another.     There  must  be  a  new  trial. 

New  trial  granted. 


The  People  against  Rose. 

THE  defendant,  who  was  brought  up  on  habeas  corpus,  had  A  person  ton- 
been  indicted  at  the  last  oyer  and  terminer  in  Onondaga  coun-  who  attempts 
ty,  under  the  20th  section  of  the  act  declaring  the  punishment  breaking* '  the 
of  crimes,  (1  AT.  R.  L.  412.  sess.  36.  c.  29.)  for  aiding  a  prisoner,  gjjg  ™  co"f 
who  was  confined  in  the  gaol  of  that  county  for  felony,  in  es-  w|;ichafelIow 

O  J  •"  prisoner,  con- 

caping  from  the  gaol.  fined  for  te],y- 

r      °  °  ny,        escapes 

It  appeared  that  Rose,  who  was  confined  in  the  same  gaol  fr°m  the  gaol, 

h  guilty  of  an 

for  some  petty  offence,  attempted  to  escape,  by  breaking  the  offence  within 

.        ,  .    ,  r  ii  •  r        i    t,ie   20tl1    8ec" 

prison;  in  consequence  of  which,  a  iellow  prisoner,  confined  tion  of  the  sta- 
for  felony,  was  enabled  to  escape.  a,ap.  2o?si  n. 

«.I/.*412.)and 
,.  may  he  punish- 

E.  Williams,  for  the  defendant,  contended,  that  the  prisoner,  SnmeJt  Sthe 
in  breaking  the  prison,  intended  only  to  effect  his  own  escape,  state  P"S0IQ- 
and  not  to  aid  or  assist  other  prisoners  to  escape ;  and  that  the 
case  did  not,  therefore,  come  within  the  statute. 

Per  Curiam.  This  case  is  clearly  within  the  mischief  which 
the  statute  was  made  to  prevent.  The  prisoner  must,  there- 
fore, be  sentenced  to  the  state  prison,  at  hard  labour,  for  five 
years.  , 
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ALBANY, 

August,  1815. 

Anonymous.  TAYLOR  against  HATCH. 

An  affidavit      SKINNER  was  about  to  read  an  affidavit,  in  support  of  a 

will  not  beal-  '  rr 

lowed  to  be  motion  in  this  cause,  when  Walworth  objected,  that  the  affi- 

read    in    sup-  ,      . 

pon  of  a  mo-  davit  had  been  taken  before  the  attorney  for  the  plaintiff,  who 
before  an  at  was  a  commissioner  for  taking  affidavits,  to  be  read  in  this 

torney  in  t  e  court>      jjg  c|te(j    faQ    ruje  Qf  ^g   court  0f   K.  B.,    in  England, 

and  3  Term  Rep.  403.     King  v.  Wallace. 

Per  Curiam.  The  practice  of  the  court  of  K.  B.  is,  not  to 
allow  an  affidavit  taken  before  the  attorney  in  the  cause  to  be 
read.  It  is  a  very  fit  and  proper  rule,  which  we  shall,  there- 
fore, adopt  as  the  practice  here.  As  the  party  may,  however, 
have  been  led  into  a  mistake  as  to  the  practice,  we  give  him 
leave  to  withdraw  his  motion,  and  to  renew  it  again,  at  the  next 
term,  on  a  proper  affidavit,  (a) 

(a)  Tidd's  K.  B.  Pr.  45 1.     But  an  affidavit  to  hold  to  bail  may  be  taken  before  a  com- 
missioner, though  attorney  for  the  plaintuT.    Tild's  Pr.  155. 


Anonymous. 

a  judgment  IN  this  case,  on  a  writ  of  error,  the  judgment  of  the  court 
STn^rtTand  below  had  been  reversed  in  part,  and  affirmed  in  part,  and  the 
jStThut  iU  only  question  was  as  to  the  costs. 

such    case   no 
costs    are    al- 
lowed on  ei-      pcr  Curiam.     There  is  no  doubt  that  a  judgment  may  be  re- 
ther  side.  _~  * 

versed  in  part,  and  affirmed  m  part.  {IS)  But  the  statute  speaks 
only  of  the  entire  affirmance  or  reversal  of  a  judgment.  (1  N. 
R.  L.  346.  sess.  36.  c.  96.  sec.  13.)  We  think  that  no  costs,  in 
this  case,  are  to  be  allowed  on  either  side. 

(Jb)  Smith  v.  Jansen,  8  Johns.  Rep.  ill.    S.  P.  558. 
END  OF  AUGUST  TERM. 


GASES 

ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE  OF  NEW-YORK, 

IN  OCTOBER  TERM,  IN  THE  FORTIETH  YEAR  OF  OUR  INDEPENDENCE. 

Horton  and  Woodhull  against  Hicks. 

THE  defendant  having  become  insolvent,  regularly  assigned  The  22a  section 
his  property  under  the  act,  (sess.  36.  ch.  98.  1  N.  R.  L.  460.)  relief  aingclsef 
The  plaintiffs,  under  the  22d  section  of  the  act.  demanded  of  (1  k.'r.  l.  460. 

,  .  -      ,  1    !    .„        r  '•  1    •  sess.  36.  ch.  98.) 

the  assignee  payment  ot  the  taxed  bill  ol  cost ;  in  this  cause,  directing  aii 
which  he  refused.     This  section  of  the  act  directs,  "that  all  be  first  paid  by 

'  the   assignees, 

costs  of  suit,  prison  and  jail  fees,  and  charges  of  proceeding  coTts^^'suRs 
under  the  act,  to  obtain  the  discharge  of  the  insolvent,  shall  be  J^-Jf"  thbey  a°!; 
first  paid ;  and  then  deducting  all  such  costs,  charges,  and  ex-  jjjg^  °rf  5 
penses,  as  shall  be  necessarily  laid  out  and  expended  by  the  noS°Utontsuitani1 
assignee  or  assignees,  together  with  his  or  their  commissions,"  ditorf'hefore6' 
&c. ;  the  residue  shall  be  equally  divided  among  the  creditors,  ',,e  ?3;i'6Daient' 
without  preference.  On  the  refusal  of  the  assignee  to  pay  the 
costs,  the  plaintiffs  obtained  an  order  from  the  recorder,  direct- 
ing the  assignee  to  pay  them. 

MlCoun,  for  the  assignee,  now  moved  for  a  rule  to  vacate 
the  order  of  the  recorder.     He  contended,  that  the  act  did  not 
Vol.  XII.  X  x 


342  CASES-  IN  THE  SUPREME  COURT 

Ngw-TORK,   apply  to  suits  brought  by  or  against  the  insolvent,  before  the 
\~^~\~^s  assignment  or  discharge  ;  and  he  cited  Dey  v.  Lovctt.* 

HQKTON 
V. 

hkks.  q^  jyt  Strong,  contra,  relied  on  the  words  of  the  act,  "  that 

*ijohnt.{icp.  all  costs  of  suit"  should  be  first  paid;  which,  he  contended, 
included  all  suits  against  the  insolvent ;  that  the  prosecuting 
creditor  ought  not  to  be  placed  in  a  worse  situation  than  the 
other  creditors,  which  would  be  the  case  if  his  costs  were  not 
paid. 

Per  Curiam.  We  decided,  in  the  case  of  Dey  v.  Lovelt  and 
others,  assignees  of  Richards  fy  Coit,  that  the  act  did  not  extend 
to  costs  of  suits  instituted  by  the  insolvent  before  his  discharge  ; 
and,  on  the  same  principle  of  construction,  it  is  equally  clear, 
that  it  does  not  apply  to  suits  brought  by  creditors  against  the 
insolvent  before  his  assignment  or  discharge.  The  words  of 
the  act,  "  all  costs  of  suit,"  mean  only  the  costs  of  suits  brought 
by  or  against  the  assignee  or  assignees  of  the  insolvent.  There 
is  no  reason  or  justice  in  giving  the  prosecuting  creditor  any 
advantage  over  the  other  creditors.  The  act  does  not  intend 
to  encourage  suits  against  insolvents.  Its  object,  in  this  sec- 
tion, is  merely  to  indemnify  the  assignees  for  all  the  costs, 
charges,  and  expenses  of  all  suits  brought  by  or  against 
them,  or  necessarily  incurred  by  them  in  the  execution  of  their 
trust. 

Rule  granted. 
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Anderson 
v. 

Anderson  and  others  against  Van  Alen.  van  ales. 

0 
THIS  was  an  action  of  assinnpsit,  for  goods  sold  and  deliver-  .  c°urtsof  la* 

l  -■  »  a  take    notice   of 

ed.  The  defendant  pleaded  non  assumpsit,  with  notice  of  a  f^^^liiof 
set-off.  The  goods  were  sold  to  the  defendant  in  May,  or  June,  ^  JJjf^nJ 
1814,  to  the  amount  of  553  dollars  and  92  cents.  £&«/££ 

The  defendant,  on  the  26th  of  September,  1314,  purchased  ^ne  b0YiDtghen°" 
of  W.  D.  $•  Sons,  of  Amsterdam,  in  Montgomery  county,  two  imi  'notice  of 
notes,  drawn  by  the  plaintiffs  on  the  17th  of  June,  1814,  one  for  or  tS^led 

in  ,  1       ■  -.  11  if  in  D0^    °*   shown; 

500  dollars,  payable  in  90  days,  and  the  other  lor  31  dollars  but  it  is  enough 

11  •  -  i-iii  if  the  party  acta 

and  25  cents,  payable  at  the  same  time  ;  lor  whieh  the  delendant  witn  ■  know- 

r    J  '  ledge    of    such 

gave  to  W.  D.  <§-  Sons,  his  two  notes  for  250  dollars  each,  pay-  fa(Hs  aDd  cir" 

o  j    1     j      cumstances     as 

able  at  9  and  12  months;  and  the  defendant,  at  the  same  time,  ought  to  put  him 

'  on  inquiry. 

gave  to  Wi  D.  8?  Sons  a  receipt,  specifying  that  he  had  received 
of  them  the  two  notes  above  mentioned  of  the  plaintiffs,  in  ex- 
change for  his  two  notes  above  specified,  and  promising  to 
return  the  said  notes  of  the  plaintiffs  to  W.  D.  8?  Sons,  at  any- 
time within  two  months,  in  exchange  for  his  said  two  notes,  or 
for  other  notes  of  the  plaintiffs  to  that  amount.  On  the  20th  of 
November^  1814,  the  defendant  returned  to  TV.  D.  #  Sons  the 
note  of  the  plaintiffs  above  mentioned ;  and  they  endorsed  and 
delivered  to  him  another  note  drawn  by  the  plaintiffs,  dated 
April  9,  1814,  by  which  they  promised  to  pay  to  TV.  D.  8r  Sons, 
or  order,  six  months  afterdate,  453  dollars  and  18  cents,  which 
was  the  note  mentioned  in  the  notice  of  set-off,  and  the  only 
one  offered,  under  the  notice,  at  the  trial. 

The  plaintiffs  proved,  that  the  defendant,  in  a  conversation 
with  their  attorney,  in  January  last,  admitted  that  he  obtained 
the  note  offered  as  a  set-off,  after  he  had  heard  of  the  plaintiffs' 
failure  ;  that  he  was  in  Albany  on  the  22d  of  September,  181 4, 
when  he  learned  that  the  plaintiffs  had  failed,  and  become  in- 
solvent, and  saw  their  goods  sold  by  the  sheriff  on  that  day  ; 
and  that,  some  days  after  his  return  from  Albany,  he  obtained 
the  notes  of  TV.  D.  4"  Sons. 

The  plaintiffs  then  produced  an  assignment,  executed  by  them 
on  the  26th  of  September,  1814,  to  James  Gourlay,  assigning  over 
all  the  debts  due  the  plaintiffs,  specified  in  a  schedule  annexed, 
among  which  was  the  note  due  from  the  defendant,  in  tru^t,  to 
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"oJ-tHH***  Pay  tnc  ^e^ts  ^ue  ^'om  tne  pltiintifls  to  certain  creditors  men- 
tioned in  another  schedule  annexed  to  the  said  assignment,  and 
to  pay  over  the  surplus  to  all  the  other  creditors  of  the  plaintiffs, 
not  named  in  the  said  schedule,  without  distinction. 

On  the  7th  of  October,  1814,  the  plaintiffs  executed  an  assign- 
ment toL.  Bingham,  and  two  others,  of  the  city  of  j\'ew-Yor/.\ 
their  creditors,  of  all  their  notes  and  accounts,  in  trust,  for  the 
payment  of  themselves  and  other  confidential  creditors,  and 
then  in  trust  for  all  the  other  creditors  of  the  plaintiffs. 
Qourlay  having  agreed  to  give  up  to  the  said  assignees  the  as- 
signment made  to  him,  of  the  20th  of  September,  1814,  on  their 
engaging  to  pay  out  of  the  first  moneys  they  should  receive  under 
the  assignment  to  them,  the  debts  due  to  the  persons  named  in 
the  schedule  annexed  to  the  first  assignment,  but  which,  it  ap- 
peared, was  not,  in  fact,  annexed,  though  expressed  and  in- 
tended so  to  be  by  the  parties. 

A  notice,  dated  the  15th  of  October,  1814,  was  published  in 
two  newspapers,  in  Albany,  and  the  publication  continued  for 
three  months,  which  stated  that  the  plaintiffs  had  assigned  all 
their  debts,  &c.  to  Bingham  and  others,  to  whom  payment  was 
requested  to  be  made  :  and,  on  the  20th  of  October,  the  attor- 
neys of  the  plaintiffs  wrote  a  letter  to  the  defendant,  addressed 
to  him  at  Amsterdam,  where  he  resided,  which  was  put  into  the 
post  office  at  Albany,  informing  him  of  the  assignment,  and 
requesting  him  to  make  payment  to  the  assignees.  This  letter 
the  defendant  did  not  receive  from  the  post  office  at  Amsterdam 
until  the  latter  part  of  December,  or  the  beginning  of  January 
last,  though  the  letter  had  lain  in  the  post  office  there  from 
October  to  that  time. 

A  verdict  was  taken  for  the  plaintiffs,  subject  to  the  opinion 
of  the  court,  on  a  case  containing  the  facts  above  stated  ;  and 
which  was  submitted  to  the  court  without  argument. 

Thompson,  Ch.  J.  delivered  the  opinion  of  the  court.  The 
plaintiffs  having  made  an  assignment  of  the  demand  on  which 
the  present  suit  is  founded,  for  the  benefit  of  their  creditors, 
they  are  only  nominal  panics  upon  the  record,  and  the  real 
question  is  between  their  creditors  and  the  defendant;  and  the 
right  of  set-oil'  will  depend  upon  the  fact  how  far  the  defendant 
is  chargeable  with  notice  of  the  assignment.  It  is  a  well-settled 
principle,  that  courts  of  law  will  notice  the  assignment  of  a  chose. 
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■m  action,  and  protect  the  interest  of  a  cestuy  que  trust  against  N^;™**' 
every  person  who  has  notice  of  the  trust.  And  it  seems,  also,  to 
be  pretty  well  settled,  that  actual  notice  is  not  necessary.  If  a 
party  acts  in  the  face  of  facts  and  circumstances  which  were 
sufficient  to  put  him  upon  inquiry,  he  acts  contrary  to  good 
faith,  and  at  his  peril.  These  are  principles  fully  recognised 
by  this  court  in  the  case  of  Johnson  v.  Bloodgood,  (1  Johns. 
Cas.  51.)  and  if  applied  to  the  case  before  us,  will  very  satis- 
factorily show  that  the  set-off  cannot  be  allowed. 

I  lay  out  of  view  the  first  assignment  to  Gourlay,  and  notice 
only  that  made  to  Bingham  and  others,  on  the  7th  day  of  October, 
1814.  The  note  offered  as  a  set-off,  bears  date  the  9th  day  of 
April,  1814,  payable  six  months  after  date,  and  was  not  trans- 
ferred to  the  defendant  until  the  20th  of  November  in  the  same 
year,  which  was  some  time  after  it  fell  due.  This  has  always 
been  considered  a  circumstance  of  suspicion,  and  enough  to  put 
the  endorsee  upon  inquiry.  There  is  no  direct  and  positive 
proof  that  this  note  was  purchased  for  the  express  purpose  of 
setting  it  off  against  the  present  demand ;  but  the  facts  in  the 
case  afford  an  almost  irresistible  conclusion  that  such  was  the 
object.  The  defendant,  as  appears  by  his  own  confessions, 
was,  some  time  before  he  purchased  the  note,  fully  apprized  of 
the  failure  of  the  plaintiffs;  was  present  at  the  sale  of  their  goods 
by  the  sheriff;  and  it  is  hardly  conceivable,  that,  with  a  know- 
ledge of  this  fact,  he  would  have  purchased  the  note  in  question, 
unless  it  had  been  with  some  such  view.  About  the  middle  of 
October,  notice  of  the  assignment  was  given  in  two  of  the  public 
newspapers  printed  in  the  city  of  Albany,  and  continued  for 
three  months  ;  and  about  the  20th  of  the  same  month,  a  letter 
was  written  to  the  defendant,  giving  him  notice  of  the  assign- 
ment. This  letter,  it  is  true,  did  not  eorae  to  the  defendant's 
hands  until  some  time  in  December  or  January ;  but  the  very 
circumstance  of  its  lying  in  the  post  office,  in  the  very  town 
where  he  resided,  from  some  time  in  October,  bears  strongly 
the  appearance  that  there  was  some  suspicion  as  to  its  contents, 
and  that  the  notice  in  the  newspapers  had  been  seen.  These 
are  strong  grounds  for  believing  a  speculation  was  intended,  to 
the  prejudice  of  the  other  creditors  who  were  interested  in  the 
assignment,  and  are  sufficient  to  afford  a  well-grounded  belief, 
if  not  an  irresistible  conviction,  that  the  defendant  had  notice 
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Kcta!r' Taw  K*  °^  lne  assignment  when  he  purchased  the  note.  The  opinion  of 
the  court,  therefore,  is,  that  the  set-off  ought  not  to  be  allowed, 
and  that  the  plaintiffs  have  judgment  for  553  dollars  and  92 
cents. 

Judgment  for  the  plaintiffs. 


CANFlELn 
V. 

MONOER. 


Canfield  against  Mono  eh. 
tVhere.iL  deii-      JN  ERROR,  on  certiorari  to  a  iustice's  court. 


■vera  a  note  to 


b  to  receive        This  was  an  action  of  trover  for  a  note  of  about  five  dollars, 

the  amount,  and 

pSymeut  * oftba  drawn  by  one  Linsey,  payable  to  Monger,  the  plaintiff  below, 
T*  this" it l°a  dated  in  the  year  1811.  The  defenda.it  pleaded  not  guilty ; 
riBBmentof \"he  and,  upon  the  trial,  it  appeared  that  a  note,  of  the  description 
"n  'utnority!  *  set  out  in  the  declaration,  had  been  delivered  to  one  John  E. 
interest, "in  b™  Canfield,  to  receive  the  amount  of  the  drawer,  and,  when  paid, 
i,e  guilty  of  a  to  credit  and  endorse  the  amount  on  a  note  which  John  E. 

conversion,    by  .  .  ^     •       •  rv  ^  n       i  /it 

refusing  to  den-  Canfield  held  against  the  plaintiii  and  one  Htuben  Adams  ;  that 

ver  the  noff  to  J  °  *  . 

A>  both  these  notes  were  afterwards  in  the  possession  of  the  de- 

fendant ;  but  how  he  came  by  them  did  not  appear ;  that  the 
plaintiff  demanded  the  note  drawn  by  Linsey,  which  the  de- 
fendant refused  to  deliver  up ;  that  he  then  demanded  that  he 
should  endorse  it  upon  the  plaintiff's  note,  which  he  also  refused 
to  do.  At  the  trial,  the  defendant  offered  to  give  up  the  note  to 
the  plaintiff,  but  he  refused  to  receive  it.  The  justice  gave 
judgment  for  the  plaintiff. 

Per  Curiam.  TIow  the  defendant  below  came  into  possession  of 
the  note  in  question,  does  not  appear.  But  it  is  necessarily  to  be 
inferred,  from  the  evidence,  that  he  either  received  it  by  purchase 
from  John  E.  Canfield,  or,  as  his  agent,  to  collect,  and  apply  it  in 
the  same  manner  as  John  E.  Canfield  was  authorized  to  do ;  and 
the  defendant  must  be  considered  as  standing  in  the  same  situa- 
tion, and  clothed  with  the  same  rights,  in  relation  to  this  note,  as 
John  E.  Canfield  was  ;  and  the  delivery  of  the  note  to  him,  with 
directions  to  receive  and  apply  it  towards  payment  of  his  own 
note,  would  amount  to  an  equitable  assignment  of  it,  and  vest 
in  him  an  interest,  which  the  plaintiff  could  not  defeat  at  his 
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pleasure.  (1  Comes'  Rep.  363.  3  Johns.  Rep.  71.)  He  had  an 
authority  coupled  with  an  interest,  (1  Caincs1  Cas.  in  Error,  15.) 
which  the  plaintiff  could  not  devest  him  of,  without  paying  the 
note  upon  which  the  one  in  question  was  to  be  inpplied.  The 
defendant,  therefore,  had  a  right  to  retain  the  note,  and  was  not 
guilty  of  a  conversion,  by  refusing  to  deliver  it  up  when  demand- 
ed ;  and  he  ought  not  to  have  endorsed  it  on  the  other  note,  as 
requested,  unless  payment  had  been  received  of  Linsey,  or  it 
had  been  lost  in  consequence  of  the  defendant's  negligence,  of 
which  there  was  no  evidence.  The  judgment  must,  according- 
ly, be  reversed. 

Judgment  reversed. 


•    Caneield  against  Monger  and  Adams. 

IN  ERROR,  on  certiorari  to  a  justice's  court.  Trover   wiu 

Monger  $r   Adams,   the  plaintiffs  below,    declared  against  note  payaX  to 

Canfield,    in    trover,   for    a    note  drawn   by    Benjamin    Wil-  which  nas'beea 

Hams,  payable,  to  the  plaintiffs,  on  which  there  was  due  about  to  collect,  an<j 

...  i  -.  iiT  >i-ii         aPP'y      the     a- 

1 3  dollars  :  also  a  count  lor  money  had  and  received,  and  also  mount  received 

.  ,  .  thereon,  to  the 

for  goods  sold.     From  the  evidence,  it  appeared,  that  the  note  payment  of  a 

O  '  u  '  note   winch    he 

was  put  into  the  hands  of  John  E.  Canfield,  to  collect  and  apply  bew^insttiw 
towards  the  payment  of  a  note  which  John  E.  Canfield  held  w0^,aJ  j^"^^ 
against  the  plaintiffs  ;  and  on  which  note  the  defendant  below,  ?ormernCaction* 
as  endorsee,  had,  the  day  before,  commenced  a  suit  against  the  7°^  be  made 
plaintiffs.       The  defendant  below  acknowledged  that  he  had  6uTtSUbjEct 
had  the  note  in  question,  which  had  been  paid  to  him.      The 
plaintiffs  below  demanded  the  note,  which  he  refused  to  deliver, 
and  also  required  to  have  credit  given  on  their  note,  which  he 
also  refused  ;  and  it  appeared  that  no  endorsement  was  made 
on  the  plaintiffs'   note  of  any  money  received  of   Williams. 
What  was  further  done  in  that  suit,  does  not  appear.     In  this 
suit,  the  justice  gave  judgment  for  the  plaintiffs. 

Per  Curiam.  Whether  the  money  counts  could  be  joined 
with  a  count  in  trover,  is  not  a  question  before  us  ;  no  objection 
having  been  made  in  the  court  below,  it  is,  therefore,  to  be 
taken  as  admitted  by  consent.     The  proof,  however,  did  not 
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support  the  count  in  trover  ;  there  was  no  conversion  :  the  note, 
was  delivered  to  John  E.  Canfield  to  collect,  and  apply  the  mo- 
ney towards  the  payment  of  a  note  which  he  held  against  the 
plaintiffs  below  ;  and,  from  the  confession  of  the  defendant,  it 
appeared  that  he  had  received  the  money,  and  that  the  note  was 
discharged,  and,  probably,  was  given  up  to  Williams,  the 
drawer ;  at  any  rate,  there  was  no  evidence  that  it  was  in  the 
defendant's  possession,  when  demanded,  and  if  paid  off  by  Wil- 
liams, it  ought  to  have  been  delivered  up  to  him.  There  was, 
therefore,  no  conversion,  as  the  note  had  been  disposed  of  ac- 
cording to  the  directions  to  John  E.  Canfield ;  nor  was  the 
count  for  money  had  and  received  supported.  If  the  defend- 
ant below  acted  as  the  agent  of  John  E.  Canfield,  he  was  ac- 
countable to  him,  and  did  not  receive  the  money  for  the  use  of 
the  plaintiffs.  But  admitting  the  defendant  to  be  accountable  to 
the  plaintiffs  for  the  money,  it  was  matter  of  defence  upon  the 
suit  on  the  plaintiffs'  note,  which,  it  appears,  was  commenced 
before  the  present  action.  It  ought  to  have  been  set  off  in  that 
action,  if  the  defendant  was  at  all  responsible  for  the  money 
to  the  plaintiffs  below.  The  judgment  must,  accordingly,  be 
reversed. 

Judgment  reversed. 


M'Carty  against  Vickery. 
After  a  dels-      IN  ERROR,  on  certiorari  to  a  justice's  court. 

tery    of    goods 

»oi.i,  the  seller       Vkkerv,  the  plaintiff  below,  broucht  an  action   of  trespass 

•  -1111101,   on    ac-  «7 '  •  • 

tnthe  cLulcx  aga'»st  MlCarly  for  cutting  and  taking  away  some  wood.     The 
tor'be  \h»ekeD0 'i-  defendant  pleaded  not  guilty,  and  the  cause  was  tried  before  a 

way,   and   bring    • 

mi      action      of  JUrV* 

j^^uttjf  0n  thc  trial,  it  appeared,  that  one  Peter  Fake  had  bought 
some  wood  of  the  plaintiff,  and  gave  a  note,  signed  by  himself 
•  Hid  one  Henry  Jl/'Cttrfy,  as  security.  The  wood  was  delivered 
to  Fake,  and  the  defendant  below  had  been  engaged  in  taking 
it  away.  The  plaintiff  afterwards  forbade  the  defendant  to  tafce 
:»way  the  wood, alleging,  that  a  fraud  bad  been  practised  upon  him 
in  the  purchase,  and  charging  the  defendant  with  being  a  party 
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to  it.     Fake,  and  his  security,  Henry  M'Cariy,  were  generally  ^^'fsis*' 
reputed  to  be  insolvent.     The  jury  found  a  verdict  for  the  plain- 
tiff. 


Mtir 

V. 

COLIC 


Per  Curiam.  Although  it  is  pretty  evident  that  the  plaintiff 
below  was  deceived  in  the  sale  of  his  wood  to  Fake,  yet  there 
is  no  principle  upon  which  an  action  of  trespass  can  be  sustain- 
ed against  the  defendant.  The  wood  had  actually  been  deliver- 
ed to  Fake ;  the  plaintiff  was,  therefore,  devested  of  the  pos- 
session, which  is  necessary  to  the  support  of  an  action  of  tres- 
pass. Had  not  the  plaintiff  parted  with  the  possession,  the  in- 
solvency of  the  purchaser  might  have  justified  a  refusal  to  de- 
liver ;  but,  by  the  delivery,  the  property  was  changed,  and 
trespass  could  not  be  maintained. 

Judgment  reversed. 


Myer  and  others,  Executors  of  Myer,  against  Cole  <Sz  Ni- 
ven,  Executors,  &c. 

THIS  was  an  action  of  assumpsit.     The  declaration  contain-     a  fount  en  a 

i      •  rr,.  ~  „  .  ,      «  cause  of  action 

ed  three   counts.      Ihe  first  count  was  tor  money  paid,  &c.  arising  after  the 

i  iicii  i    •        /r  i  i  i    r        ,  .   death  of  the  tes- 

goods  sold,  die.  by  the   plaintinV   testator,  to  the  deienc'ants'  «ator,  cannot  be 

°  ....  .  joined    Kith     a 

testatrix,  in  their  lifetime,  respectively,  and  the  promises  alleged  count  on  a  cause 

.         *  * '  l  O         of  action  arising 

to  have  been  made  by  the  defendants'  testatrix  to  the  plaintiffs'  h^ecf«««oo 
testator.  The  second  count  was  for  work  and  labour,  and  the  g"^""^^™- 
promise  laid  in  the  same  manner  as  in  the  first  count.  The  lZsee  co'Sln 
third  count  stated,  that  the  defendants,  as  executors  aforesaid,  «.hicb^°the  pro- 
were  indebted  to  the  plaintiffs'  testator,  in  his  lifetime,  as  well  to'^have^oe^li 
for  his  work  and  labour,  &c.  about  the  funeral  of  the  said  Han-  tatori/hia'iife 
nah  Myer,  deceased,  "  done  and  performed  at  their  special  in-  laatsttte*  that 

.  -  .  -the  defendants, 

stance  and  request,  as  tor  divers  materials,  &c.  necessary  on  ,s  executors  a- 

1  J  foresaid,     being 

that  account,  by  the  said  testator  furnished,  &c  at  his  own  indebted,**  lor 

7        J  '  work  and  labour, 

proper  costs  and  charges,  and  used  and  employed  at  and  about  J!e''r"!o"tUeetc£ 
the  funeral  of  the  said  H.  JV."  and  "  being  so  indebted,  the  said  ."^''performed 
defendants,  as  executors  aforesaid,  in  consideration  thereof,  &c.  ^3unCe  anTre- 

quest,"  fcc    and 
that,  in  conside- 
ration thereof,  the  defendant!,  "as  executors  aforesaid,"  undertook,  Be,   The  declaration  wa«  held  kad,  oi  a 
general  demurrer. 

Voi.  xi  r.  Yy 


3j# 
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Koc^Hn5K'   undertook,  and  promised,  &c.  to  pay  to  the  plaintiffs'  testator, 
v-^"V^-'  in  his  lifetime,"  &c. 

To  this  declaration  there  was  a  demurrer  and  joinder  thereon. 


Montrose. 


which  was  submitted  to  the  court  without  argument. 

o 


Per  Curiam.  The  declaration  is  clearly  bad.  The  cause  of 
action,  stated  in  the  last  count,  arose  after  the  death  of  the  tes- 
tatrix, and  could  not  be  joined  with  a  cause  of  action  arising  in 
her  lifetime.  It  would  require  different  judgments.  The  de- 
fendants would  be  personally  liable  on  the  cause  of  action  as 
stated  in  that  count ;  for  the  promise  is  not  alleged  to  have  been 
made  by  them  as  executors.  They  were  only  named  as  executors, 
as  a  mere  dcscriptio persona.  (Bridgcn  v.  Parkes,  2  Bos.  #•  Pull. 
424.  Jennings  v.  New?nan,  4  Term  Rep.  347.  Carter  v. 
Phelps's  administrator,  8  Johns.  Rep.  440.)  That  the  funeral 
expenses  of  the  defendants'  testatrix  would  be  payable  out  of 
her  estate,  is  no  answer  to  the  form  of  the  declaration.  It  was 
a  cause  of  action  arising  after  her  death,  and  for  which  she 
could  have  made  no  promise.  There  must  be  judgment  for  the 
defendants,  with  leave  to  amend,  on  payment  of  costs. 


>-:.<-< 


Van  Wyck  against  Montrose. 
Thompson  and  Johnson  against  Montrose. 


on  •  judgment      IN  the  first  of  these  causes,  a  judgment  was  obtained  on  a 
penalty,  thn     bond,  with  a  penalty  of  750  dollars,  conditioned  to  pay  375 

plaintiff  cannot,  '  ■    .         ,  i  1        r       «™ 

by  bis  execu-  dollars ;  and  in  the  second,  on  a  bond,  with  a  penalty  lor  800 

tion,    collect  '  *  '  '  ^ 

more  than  the  dollars,  conditioned  to  pay  400  dollars. 

ium   mentioned  r    J 

orluieT.ond"n      &'  Kuggl™!  attorney  for  the  plaintiff  in  the  first  suit,  issued 
af.fa.  on  the  judgment,  to  the  sheriff  of  the  county  of  Orange 
directing  him  to  collect  114  dollars  and  66  cents  more  than  the 
sum  expressed  in  the  condition  of  the  bond,  with  interest  and 
,  costs,  on  the  ground  that,  after  the  judgment  was  entered  up, 
'  the  defendant  consented  that  the  execution  might  be  issued  to 
,  collect  such  further  sum,  in  order  to  cover  and  include  a  book 
debt  of  the  defendant,   owing   to    the  plaintiff.     The  sheriff 


Jill  (.U»tV 


Van  Wvck 

v. 
Montrose. 
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proceeded  according  to  the  direction  of  the  plaintiff's  attorney,   N*jw  fb°5RK* 
and  levied  the  whole  amount  so  directed,  by  a  sale  of  all  the 
property,  real  and  personal,  of  the   defendant,  and  paid  the 
money  to  the  plaintiff's  attorney. 

Baker,  in  behalf  of  the  plaintiffs  in  the  second  suit,  now 
moved  for  a  rule,  that  the  plaintiff  in  the  first  suit,  be  ordered 
to  pay  over  to  the  plaintiffs  in  the  second  suit,  the  sum  of  114 
dollars  and  66  cents,  so  collected,  on  the  judgment  in  the  first 
suit,  over  and  above  the  condition  of  the  bond  and  interest,  and 
costs. 

Per  Curiam.  It  was  an  irregularity,  in  the  attorney  of  Van 
Uyck,  to  direct  the  sheriff  to  collect  more  than  the  sum  men- 
«  tioned  in  the  condition  of  the  bond,  with  interest  and  costs  ;  and 
'  it  cannot  be  cured  by  any  agreement  between  the  parties.  To 
allow  the  creditor,  or  his  attorney,  thus  to  carve  for  himself, 
would  be  sanctioning  a  practice  that  would  lead  to  oppression. 
No  person  can  be  admitted  to  exact  by  execution  what  he  claims 
as  a  debt,  without  a  previous  judicial  sanction,  explicitly  given. 

That  the  judgment  was  for  a  penalty,  makes  no  difference 
in  the  case.  The  reasons  assigned  by  this  court,  in  the  case 
of  Watson  v.  Fuller,  (6  Johns.  Rep.  283.)  are  also  applicable 
to  the  case  now  before  us.  Indeed,  the  present  case  is  much 
strorger ;  because,  the  irregularity,  if  permitted,  would  defeat 
a  vested  right  of  the  second  judgment  creditors,  who  have  a 
fieri  facias  on  their  judgment,  in  the  hands  of  the  same  sheriff". 

Let  a  rule  be  entered,  that  D.  Ruggles,  the  attorney  of  the 
plaintiff  in  the  first  suit,  payback  to  the  sheriff  the  sum  of  114 
dollars  and  66  cents,  in  order  that  the  same  may  be  applied  to- 
wards iheji.fa.  now  in  his  hands,  or  which  he  may  receive  on 
♦he  second  judgment. 

Rule  granted* 
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Everts  and  Allen  against  Adam?. 

•ho  prurni5hei        IN  ERROR,  on  certiorari  to  a  justice's  court. 

mid  aV"'n(is"up       The  defendant  in  error,  a  physician,  brought  an   action  in 

on.    a     pauper,     ,  ,     .  ° 

cannot  lecover  the  court  below  for  medicine  and  attendance  furnished  a  pauper, 

for  his  serv'res  ,   ,  i 

from  the  oyer-  against  the  plaintiffs  in  error,  overseers  of  the  poor.     An  order 

Beer*   of    the  °  *  ' 

S°e0re  d"neSS  at  'ia<^  ^een  g'ven  by  twojustices,  to  the  overseers  of  the  poor,  to 
ore'rtheye4'have  mrr>ish  tnc  pauper  with  necessaries,  and,  also,  with  medical  aid, 
promiJctintt'o  if  requisite,  to  be  administered  by  Dr.  Malcom.  There  was  no 
pYt' seems  that  evidence  that  Dr.  Malcom  had  ever  attended,  nor  was  it  proved 
hisVrdeV  of  re"  that  the  defendant  in  error  had  attended  at  the  request  of  trie 
■ate  the  ph^sS  overseers.  One  of  the  plaintiffs  in  error,  when  the  bill  was  pre- 
wpon  the  pa'u-  -vnted  to  him,  said,  that  he  would  take  counsel,  and,  if  liable 

per;  andthatif  ,         ,   ...  .  -  „..  .      , 

th.  ...er  eer-  to  pay  the  bill,  would  pay  it.  I  he  justice  gave  judgment  tor 
ther    and  pay  the  plaintiff  below,  for  25  dollars. 

hi-  t'H  ,    it  will  1  ' 

no;    he   allowed 
them,      in     the 

their6  wcounuf  Per  Curium>  The  statute,  in  cases  like  this,  (1  A'.  L.  287.) 
requires  an  order  from  a  justice  of  the  peace,  as  the  warrant  or 
authority  for  the  overseer  to  make  the  advances  for  the  relief  of 
the  pauper,  and  declares  that  the  overseer  shall  make  no  oihcr 
or  further  allowance  than  what,  by  the  said  order,  shall  be  di- 
rected, and  that  the  order  shall  be  the  voucher  for  the  payment ; 
and  the  act  (p.  289.  s.  28.)  further  declares,  that,  in  :ase 
any  overseer  shall  enter  in  the  poor-books,  and  relieve  any 
poor  persons,  without  such  order,  he  shall  forfeit  and  lose 
all  such  advances,  and  not  be  allowed  the  same  in  passing 
his  account.  If  the  overseers  of  the  poor  had  paid  this 
bill,  would  they  have  been  allowed  the  same  in  the  settle- 
ment of  their  account  ?  This  is  very  questionable.  It  cer- 
tainly would  not  have  been  a  payment  conformably  to  the 
order.  If  the  justice  is  to  judge  of  the  necessity  of  the  relief, 
and  whether  medical  aid  is  wanting,  it  would  seem  to  fall  within 
the  scope  of  his  authority  to  designate  the  physician,  and  the 
overseer  of  the  poor  would  have  no  right  to  act  in  opposition 
to  it.  But  the  liability  of  the  defendants  below  does  not  depend 
on  this  questiorit  They  never  have,  in  any  way,  sanctioned 
the  plaintiff's  demand,  or  engaged  to  pay  it;  nor  did  tin  y , 
in  any  manner,  employ  him  to  perform  the  service.     There  i<; 
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therefore,  no  obligation  to  pay,  unless  it  be  implied  by  law  ;  N';^"y°!*K' 
and  the  law  will  create  no  such  liability,  especially  as  it  would 
be  directly  in  the  lace  of  the  order.  (2  East,  505.)  How  the 
plaintiff  came  to  attend  upon  the  pauper,  or  at  whose  request, 
does  not  appear.  He  is,  undoubtedly,  entitled  to  a  compensation 
for  his  services ;  but  he  must  look  to  the  person  who  employed 
him,  and  not  to  the  defendants  below.  The  judgment  must, 
therefore,  be  reversed. 

Judgment  reversed. 


Coan  against  Whitmore. 

THIS  was  an  action  of  debt,  on  a  single  bill.  The  defendant  if  the  defendant 
pleaded,  .1.  Non  est  factum  ;   2.  Payment  at  the  day  ;    3.  Pay-  vit  ad  dim,  ia 

l  '  rni  i        .  r     i  1  l         an    aclion    of 

ment  after  the  day.      1  he  conclusion  ol  these  pleas  was  to  the  t'ei.t.  adds  a  si- 

.  ill  •  11  militer,   and  the 

country?  and  the  defendant  added  the  similiter  to  each,  and  on  jwy  fiud  a  ver- 

J  '  '  diet     for      the 

these  issues  the  iury  found  a  verdict  for  the  plaintiff.  plaintiff,  he  can- 

J      J  i  not     move     in 

The  defendant  moved  in  arrest  of  judgment,  on  the  ground  ™™f  °ofr  Jj^sj. 
that  the  two  last  pleas,  of  solvit  ad  diem,  and  solvit  post  diem,  to  ahisep'speciai 
required  replications.  pleAa  defendant 

cannot  take  ad- 
vantage of    his 

Per  Curiam.     The  defendant,  in  his  special  plea,  tendered  to" defeat "thl 

.  .  \        r  it  -i  •/•  plaimilF's    suit, 

an  issue  to  the  country,  instead  ot  concluding  with  a  venhca-  when  the  jury 

i  i  it  ii  liii  •      •»•  ■       i_«  have    found    a 

tion,  as  he  ought  to  have  done;  and  he  added  the  similiter  rum-  verdict  for  him 
self.     This  was  a  mispleading  which  is  cured   by  the  verdict. 
The  defendant  cannot  take  advantage  of  his  own  mispleading, 
to  defeat  the  plaintiff's  suit,  when  the  jury  have  found  a  verdict 
for  the  plaintiff.     (Harvey  v.  Richards,  1  Hen.  Bl.  Rep.  G44.) 

Motion  denied. 
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Jackson,  cx  dem.  Wolcott  and  others,  against  S.  &  D. 
Crosby. 

ft-i°m'nt0Dreia?'  THIS  was  an  application  for  a  new  trial,  on  the  ground  of 
!nV* he  military  newly-discovered  evidence.  It  appeared,  from  the  affidavits 
p"rnpahieoerthe  read»  tnat  tne  action  was  brought  to  recover  the  possession  of 
XnfuSi.1*  lot  No.  71,  in  the  township  of  Virgil,  in  the  military  tract,  so 
Ih^touierlt  called.  The  lessors  of  the  plaintiff  claimed  as  heirs  at  law  of 
bounty  land, e  Cornelius  Brackctt,  whom,  they  alleged,  was  the  soldier  to  whom 
ciaimiis  under  the  letters  patent  were  issued. 

a  person  of  «he  .     *  .  '      ■  _  ii-  •     i 

same  name,  the       1  he  defendants  claimed  under  a  deed  trom  a  person  ot  the 

court  will  grant 

•  new  tri»i  on  same  name,   bearing  date  the  24th  of  Aususl.  1 790,  made  to 

affidavit'    of  . 

Dewiy-diseoTw  Samuel  J\I credit h.  The  principal  and  important  question  between 

ed  evidence  re  i  I  J  l 

detr'"y°oV,Ctne  tne  Parties,  was  as  to  the  identity  of  the  soldier,  or  patentee. 
»uohnteee4he°nceh  Tlie  deed  from  Cornelius  Brackett  to  Samuel  Meredith,  purport- 
"mubuvf  °f  ed  to  nave  bepn  executed  at  Nero-York ;  and,  at  the  trial,  there 
th^Vame 'point  was  considerable  evidence,  on  the  part  of  the  plaintiff,  to  show 
sui.ject  or  ine  that  Cornelius  Brackett,  during  the  summer  of  17 'JO,  resided 
farmer  *  trial!  constantly  at  Woodbridgc,  in  the  state  of  Connecticut.  There 
togpecuiiar.and  was,  also,  some  evidence,  on  the  part  of  the  defendants,  to  show 
vemed  by  the  ihat  a  person  of  that  name  resided,  during  that  time,  at  Crura- 

rule?  relative  to  *  °  ' 

new  (nai«  in  or-  pond,    in    W est-Lnester   county:    and   it  was    contended,   that 

ilinarycaiei.       ' 

he  was  the  same  person  who  had  resided  at  Woodbridgc ;  and 
that  the  witnesses,  on  the  part  of  the  plaintiff,  were  mistaken  as 
to  the  time  of  his  residing  at  Woodbridge.  The  newly-disco- 
vered evidence,  offered  by  the  defendants,  went  to  show,  that 
the  same  Cornelius  Bracked  removed  from  Woodbridge  to 
Crumpond. 

Sill,  for  the  plaintiff'. 

Kellogg,  contra. 

Per  Curiam.  The  newly-discovered  evidence  goes  very 
satisfactorily  to  show,  that  the  same  Cornelius  Brackett  who 
lived  at  Crumpond,  removed  from  ll'oodbridgc,  when  he  came 
there.  This  is  certainly  very  important  testimony  as  to  what 
is  deemed,  by  both  parties,  to  be  the  turning  point  in  the  cause. 
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The  defendants  are  not  chargeable  with  any  very  gross  negli- 
gence in  not  haying  discovered  this  evidence  before  the  former 
trial.  The  identity  of  the  soldier  entitled  to  the  military  boun- 
ty land,  is  a  question  often  involved  in  much  doubt  and  difficulty, 
and  about  which  there  is,  usually,  much  contrariety  of  evidence. 
We  have  frequently  granted  new  trials,  under  similar  circum- 
stances, though  the  newly-discovered  evidence  might  be  consi- 
dered, in  some  degree,  as  cumulative  facts,  relative  to  the 
same  matter  which  was  the  subject  of  inquiry  on  the  former 
trial.  These  cases  are  peculiar  ;  and  not  to  be  strictly  govern- 
ed by  the  rules  adopted  in  ordinary  cases.  From  the  nature  of 
the  inquiry,  the  development  of  truth  and  the  ends  of  justice 
have  been  found  to  be  best  answered  by  a  liberal  exercise  of 
the  power  of  granting  new  trials.  We  shall,  therefore,  grant  a 
new  trial  on  payment  of  costs. 

New  trial  granted.(o) 
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Jackson,  ex  dem.  Wadsworth,  against  Wendell  and  another. 

THIS  was  an   action  of  ejectment,  brought  to  recover  the    a  freehold,  nr 

c  »         tvt        -  -      •      <-i    i  i  *~.  estate  in  fee  id 

possession  of  lot  JNo.  11.  in  Solon,  in  the  county  of  Cortlandt.  Iaud.  "nnot  be 

.,  ■    i    i      r  u        -r        •         n  ■>       ^  conveyed  nith- 

At  the  trial,  before  Mr.  Justice  Spencer,  at  the  Cortlandt  circuit,  out    deed,   or 

'  writing,    under 

in  1814,  the  plaintiff  gave  in  evidence  the  original  patent  to  8eaK 
John  Thomas,  dated  July  9,  1790;  also,  a  written  instrument 
dated  the  5th  of  September,  1789,  without  seal,  from  John  Tho- 
mas, by  which,  "  in  consideration  of  a  valuable  sum  received," 
&c.  he  sold,  quit-claimed,  and  conferred  all  his  right,  &c.  to 
bounty  lands,  &c.  to  James  Wadsworth. 

It  is  unnecessary  to  state  the  further  evidence  in  the  cause. 
A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  court  on  a  case  made,  which  was  submitted  to  the  court 
without  argument. 


Per  Curiam.  Several  objections  are  stated  as  to  the  sufficiency 
9f  the  instrument  from  Thomas  to  Wadsworth,  to  convey  a  titlf: 

(*)  Jaelsan,  tz  d'm.  Gardner,  t.  Laird.  (8  Johns.  Rrp.  489.)   SvW  v.  Drvfh,ii.  U. 
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No«'T°vK'  lo  l'ie  ^ot  m  question.  It  is  unnecessary  to  take  notice  of  any 
other  than  the  one,  that  the  instrument  is  without  a  seal.  This 
alone  is  fata]  to  the  plaintiff's  title,  according  to  the  decision  of 
this  court,  in  Jackson,  ex  clem.  Gouch,  v.  Wood.*     It  is  express- 

*Antt,  73.  ly  decided,  in  that  case,  that  a  conveyance  of  a  freehold  estate 
in  fee,  must  be  by  deed  or  writing  under  seal. 

Judgment  for  the  defendant. 


rife* 


M'Dowell  against  Van  Deusen  &  Delamater. 
The  judgment       jjf  ERROR,  on  certiorari  to  a  justice's  court. 

nf  a  justice  will  J 

becaueJeheernIIl  The  defendant  below,  after  issue  joined,  pleaded  puis  darrein 
preweTao  -pi-  continuance,  that  the  justice  ought  not  to  try  the  cause,  because 
cau«e.m  the  he  had  given  his  opinion  in  the  cause,  and  verified  his  plea  by 
affidavit  of  himself  and  another  person ;  to  this,  plea  there  was 
a  demurrer  and  joinder,  and  it  was  agreed  between  the  parties, 
that,  in  case  the  justice  should  decide  in  favour  of  the  plaintiffs 
below,  on  the  demurrer,  he  should  give  judgment  against  the  de- 
fendant. The  justice,  in  his  return,  denied  the  truth  of  the 
matter  pleaded.  Judgment  was  given  for  the  plaintiffs  on  the 
plea  puis  darrein  continuance. 

Per  Curiam.  The  plea  puis  darrein  continuance,  was  properly 
overruled.  Admitting  the  truth  of  the  matter  »et  forth  in  it,  it 
was  not  such  as  the  defendant  could  avail  himself  of,  to  prevent 
the  trial.  It  is  a  general  principle,  (1  Inst.  294.  2  hist.  422.) 
that  a  judge  cannot  be  excepted  to,  or  challenged,  for  corrup- 
tion ;  but  must  be  punished  by  indictment,  or  impeachment. 
If  this  plea  could  not  be  supported,  it  was  agreed  by  the  par-, 
ties  that  judgment  should  be  rendered  for  the  plaintiffs.  The 
judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed. 
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"B.  SpriXgstein  against  II.  B.  Schermerhorn. 


Spkinostein 

V 

ScHERMERJIORN. 


THIS  was  an  action  of  trespass  quare  clausum  f regit,  and    a  tract  of  400 

*..':•   ■*  ^       °  acres    of  wnnfl- 

for  CUttijlS:  WOO(J,  &C.  land  wa3  leased 

°  iiy  the   proprie- 

In  1707,  KillicCn  Van  Rensselaer,  proprietor  of  the  manor  of  ,or  of,tl'e  mi4* 

1  i        1  nor   of    Rcnssc* 

Rensselaenoick,  gave  a  lease  in  fee,  to  Jacob  Schermerltorn,  of  a  ^j/^eser" 
tract  of  woodland,  now  situate  in  the  town  of  Schodack,  in  rim,  ami  ""'n't! 
Rensselaer  county,  containing,  by  estimation,  four  hundred  acres  nfov/^oM^ot 
of  land,  more  or  less  ;  subject  to  the  yearly  rent  of  one  tenth  maeno?,ad&c°f ^n 
part  of  the  produce  of  the  demised  premises.     The  lease  con-  to  hk  Jon*,"^ 


tained  the  following  clause :  "  Together  with  reasonable  estovers  mises,  with  com 


part  of  the  pre- 
mises, with  com- 
mon of  estovers. 


out  of  the  woods  of  the  said  manor,  for  building,  fencing,  and  °»t  of  any  part 
fuel,  on  the  said  woodland/'  &c. ;  and  also  the  following  reserva-  °f  a  ;  and  ar- 

....  °  terwards    rievi- 

tion  :  "  Reserving  the  privilege  to  the  neighbouring  tenants  of  ^Vo  b'1 hS0D8' 
the  said  manor,  of  free  pasturage  for  commonable  cattle,  within  ^ueobbesaid 

*  *  '  v  tract,   who,    oo 

the  bounds  of  the  said  tract,  if  not  in  fence;  to  gather  and  take  detiso"b°mer! 
away  stone ;  and  to  cut  and  carry  away  wood,  for  fencing,  J^ruS!"  Bnain 
building,  and  fuel,  for  their  uses  on  the  said  manor  only."  1™;  tVSe 

In  1763,  Jacob  Schermerhorn  conveyed  part  of  the  demised  D^other't'£ 
premises,  by  metes  and  bounds,  to  his  son,  Ryers  Schermerhorn  ;  nor,  with*  the 
and  the  deed  contained  the  following  clause  :  "  As  also  free  li-  by  which 'Set* 
bertv  and  privilege  for  the  said  Ryers  Schermerhorn,  his  heirs  surrender     0r 

•  ■     j  ■  ,  release,      their 

and  assigns,  to  cut  and  carry  away  wood  for  fuel  aud  fencing:,  fornier    'eases, 

0  J  J  ft'    and    take    new 

for  the  use  of  the  conveyed  premises  only,  out  of  any  part  of  leases    of  'he 

J  J     r  proprietor  at   a 

the  woodland  of  the  said  Jacob  Schermerhorn,  and  excepting  and  ceita,inrem,and 

'  J         O  new  leases  were 

reserving  to  the  lord  of  the  manor,  the  tenth  of  the  produce  of  It^lTtonh^' 

all  grain,  the  growth  of  the  same  premises."  S^b  c 

Jacob  Schermerhorn,  by  his  will,  dated  the  16ih  of  July,  1 766,  held,'   that  *£ 

devised  all  his  land,  lying  at  Schodack,  on  the  main  shore,  to  his  w3£ato°u£ 

.sons,  Johannes  and  Hendrick,  their  heirs  and  assigns,  for  ever,  the^Mcr,  th°e 

each  the  equal  half  thereof.  new^a,  d°df 

On  the  death  of  the  testator,  during  the  revolutionary  war,  ""-wie?  o(%l 

,         n       .  ,  »  .  1       •        1        ,  .    .  .  former     estate, 

die  devisees  entered  on  the  premises  so  devised,  which  were  part  ,)Ut  that  ,he  'es- 

r  sees,  having  ac- 

of  the  land  above  leased,  and,  soon  after,  divided  the  same  be-  cePtednew  'ea- 
ses   from    the 

tween  them.  J!,rlprie'or'rJI> 

>  pursuance  of  the 

agreement,  are- 
was  to  be  presumed  ;  and  further,  that  B.  was  thereby  estnpprd  from  all  claim  under  the  lease  to  liim  ;  and  that' 
l«)r  these  reasons,  'he  right  granted  to  B.,  to  take  estovers  from  the  other  lauds  of  A.,  was  eone 
Vol.  XII  Z  z  6 
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Kcv?  T°5K'  ^y  a"  agreement,  made  the  24th  of  November,  1 791,  between 
Ryers  Schermerhorn,  John  Schermerhorn,  Jacob  Seherrnerhorn, 
Hendrick  Schermerhorn,  and  several  others,  of  Schodack,  of  the 
one  part,  and  Stvphen  Van  Rensselaer,  proprietor  of  the  said 
manor,  by  Thomas  L.  Whitbeck,  his  attorney,  of  the  other  part ; 
reciting,  that  the  parties  of  the  first  part,  being  tenants  in  com 
mon,  of  certain  lands  in  Schodack,  by  virtue  of  foup  several 
leases  from  Killian  Van  Rensselaer,  the  proprietor  of  the  manor 
of  Rensselaer,  specifying  their  dates,  and  desirous  to  hold 
the  lands,  each,  for  himself,  in  severalty,  and  subject  to  a  certain 
annual  stipulated  rent,  they  agreed  to  release,  or  surrender  up 
their  former  leases,  to  the  party  of  the  second  part,  and  take 
new  leases,  agreeable  to  a  survey  to  be  made,  subject  to  the 
annual  rent  of  ten  bushels  of  wheat  for  every  hundred  acres  • 
and  the  party  of  the  second  part  agreed  to  execute  new  leases 
accordingly,  reserving  only  ten  bushels  of  wheat  and  two  fat 
hens,  yearly,  for  each  hundred  acres,  free  from  any  quarter 
sale  ;  with  free  privilege  for  cutting  wood  in  such  lands,  in  thi 
said  manor,  as  shall,  from  time  to  time,  remain  waste,  and  not 
particularly  appropriated  or  demised. 

In  pursuance  of  this  agreement,  Hendrick  Schermerhorn,  on  the 
23d  of  June,  1792,  accepted  a  new  lease  from  S.  Van  Rensse- 
laer, the  proprietor  of  the  manor,  for  divers  parcels  of  land  in 
the  said  manor,  including  the  premises  devised  to  him,  as  afore- 
said, and  described  with  metes  and  bounds,  in  which  was  the 
following  clause  :  "  Together  with  reasonable  estovers  for  build- 
ing, fencing,  and  fuel,  on  said  pieces  or  parcels  of  land,  out  of 
such  parts  of  said  manor,  as  shall,  from  time  to  time,  remain 
waste,  and  not  particularly  appropriated  or  demised  by  the  said 
$t>j,hen  Van  Rensselaer,  his  heirs,  and  assigns."  Johannr- 
Schermerhorn  and  Rye rs  Schermerhoi-n,  accepted  similar  lease.- 
for  their  respective  lands,  in  January,  1 794. 

Hendrick  Schermerhorn  died  intestate,  in  1796,  and  in  179C 
his  heirs  sold,  and  conveyed  to  the  plaintiff,  147  acres  of  the 
land  and  premises  so  leased  to  Hendrick  Schermerhorn.  The 
plaintiff  had  married  a  daughter  of  Johannes  Schermerhorn,  who 
inherited,  from  her  father,  twenty  acres  of  the  land  so  leased  to 
Johannes.  The  plaintiff  entered  into  the  possession  of  the 
premises  so  conveyed,  and  devised,  to  him,  and  enclosed  the 
same  with  a  fence  ;  and  the  defendant  broke  the  fence  of  the 
plaintiff,  and  cut  and  carried  away  wood  from  off  the  said  land. 
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Myers  Schermerhom,  a  few  years  ago,  died  intestate,  and  his   No^"T°?K' 
lands  descended  to  his  son,  //.  R.  Scherrnerhorn,  the  defendant,  v<— *^~v"^-' 
who  claimed  the  right  to  cut  and  carry  away  wood  out  of  the    SpR,N«STEIN 
close  of  the  plaintiff,  by  virtue  of  the  conveyance  from  Jacob  ScHERMERH0RN 
Schermerhom  to  Ryers  Schermerhom,  in  1763. 

Two  witnesses,  for  the  defendant,  testified,  that  the  plaintiff 
had  complained,  that  the  right  of  the  Schermerhorns  to  cut  wood 
on  his  land,  was  ten  times  more  burdensome  to  him  than  the 
rent  payable  to  the  lessor.  That  the  witnesses  lived  near  the 
premises  ;  and  that  since  1792,  and  long  before,  the  defendant 
and  his  father  exercised  the  right  claimed  by  them,  to  cut  wood 
on  the  said  premises,  with  the  knowledge  of  the  plaintiff,  and 
they  never  heard  the  right  questioned,  until  a  short  time  before 
the  commencement  of  the  present  suit.  Two  witnesses,  for  the 
plaintiff,  testified,  that  they  lived  near  the  premises,  and  that  the 
privilege  claimed  by  the  defendant  and  his  grantor,  to  cut  wood 
on  the  premises,  had  been  a  subject  of  controversy  between 
them  and  the  plaintiff,  and  those  under  whom  he  derived  his 
title,  for  many  years,  and  that  actions  of  trespass  had  been 
brought  before  justices  of  the  peace  ;  and  that  the  plaintiff  had 
uniformly  and  openly  denied  and  resisted  the  privilege  claimed 
by  the  defendant. 

It  was  agreed  by  the  case,  that  if  the  court  should  be  of  opi- 
nion that  the  plaintiff  was  entitled  to  recovery,  an  interlocuto- 
ry judgment  should  be  entered,  and  a  writ  of  inquiry  of  damages 
issue  thereon ;  otherwise,  a  judgment  of  nonsuit  was  to  be  en- 
"ered. 

A.  Van  Vechten,  for  the  plaintiff,  contended,  that  the  defend- 
ant had  no  right  of  common  by  descent,  from  his  father,  Ryers 
Schermerhom.  The  right  which  Ryers  had,  was  liberty  to  him, 
and  his  heirs,  and  assigns,  to  cut  and  carry  away  wood  for  fuel 
and  fencing,  for  the  use  of  the  part  of  the  demised  premises 
conveyed  to  him  by  Jacob  Schermerhom.  The  right  of  com- 
mon  of  estovers,  in  this  cose,  was   not  partable  in  its  nature  ;*  *CnLm.m.  6. 

'  '  '       164.    b.     4    Via, 

and  by  the  conveyance  of  parcel  of  (he  farm,   it  became   ex-  £>■  Common. pi. 

J  J  l  <  *.      3    Vxn.    Ab. 

tinct.     There  can  be  no  apportionment  in  such  a  case.     Sup-  ^'J*  ^\g'; 
pose  Jacob  Schermerhom  had,  by  separate  conveyances,  par-  PlAJV]\iSFin^l't 
celled  out  his  400  acres  to  forty  different  persons,  witE  the  same 
clause  as  to  common  of  estovers,  could  all  the  different  tenants 
exercise  rights  of  common,  originally  granted  to  one   only  ? 
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NEW  youk,   Again,  all  the  rights  or  privileges  granted  to  Jacob  Schermtr- 
\^r~v~*^s  horn,  and  which  passed  to  his  sons,  have  been  surrendered ;  and 
spriwostein    jf  t)lc  defendant  justifies,  it  must  be  under  a  new  title,  not  under 
ScBERMERHORN.  faQ  original  grant  to  his  ancestors.     Here  is  not  only  a  surren- 
der by  express  stipulation  ;  but  a  surrender  by  operation  of 
law.     The  son  accepted  a  new  lease  for  the  premises  derived 
»  shtp.  Touch,  from  his  father.*     The  acceptance  of  the  new  lease,  inconsist- 
Burr.  i98o.  Hob.  ent  with  a  former,  operates  as  a  surrender  of  such  former  deed. 

on  Frauds,  253.  ,  .  .  .  .  .  .  , 

ssl  It  may  be  objected,  perhaps,  that  there  is  no  certain  evidence 

of  an  actual  surrender  of  the  original  lease.  But  the  agree- 
ment for  the  new  lease  was  express,  that  the  old  one  was  to  be 
surrendered.  Such  surrender  was  a  condition  precedent  to 
granting  the  new  lease.  The  manner  of  obtaining  the  new- 
leases,  connected  with  the  agreement,  shows,  conclusively,  that 
the  condition  on  which  the  new  leases  were  to  be  given,  was 
fulfilled.  But  it  will  be  said,  that  the  defendant,  not  being  a 
party,  is  not  estopped.  But  where  a  surrender  is  necessary 
to  give  effect  to  a  new  lease,  the  party  who  accepts  the  new 
deed  is  incapacitated  to  deny  the  surrender  of  the  old  deed. 

Again,  it  may,  perhaps,  be  said,  that  the  new  lease  is  not  for 
the  whole  of  the  premises  contained  in  the  old  lease ;  and  so 
cannot  operate  as  a  surrender  of  the  whole.  Granting  this, 
still  the  surrender  is  good  pro  lanto ;  if  so,  it  must  operate  as  a 
complete  surrender  of  the  right  of  common  ;  for  to  what  pari 
can  the  right  of  common  attach  ?     By  the  surrender  of  a  part, 

I  b,u  Ah.  am-  the  common  is  extinguished  and  gone.t 

mon  {}"..)  5  r,n.  ° 

Ah.  16.  Common. 

mm.  //.  JB'eccker,  contra.      Henry  and  Johannes  S.  took  the  land, 

devised  to  them  by  Jacob,  subject  to  the  right  of  common  be- 
fore granted  by  Jacob  to  Ri/ers.  The  defendant,  being  lh<: 
heir  of  Ryers,  the  land  descended  to  him,  with  the  right  of  com- 
mon of  estovers.  A  giant  of  the  land  carries  with  it  the  right 
of  common,  which  is  attached  to  the  land.  Then  what  has 
been  done  to  release  this  right  of  common  ?  The  agreement 
made  with  the  lord  of  the  manor,  was  merely  for  the  purpose 
of  changing  the  nature  of  the  rent ;  to  make  it  certain,  to  avoid 
quarter  sales,  and  that  each  might  hold  in  severalty.  It  was  at 
the  instance,  and  for  the  benefit,  of  the  tenants,  who  were  parties 
to  that  agreement.  The  lord  of  the  manor  had  no  concern  with 
the  rights  of  common.     As  no  release  of  these  rights  to  the 
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lord  of  the  manor,  are  produced,  or  shown,  the  court  will  not 
presume  that  they  have  been  released. 

Then  what  is  the  effect  of  the  new  lease  to  Ryers  Schermerhorn?  SpR1N°8'ritm 
It  was  only  for  a  part  of  the  lands  derived  from  his  father.  The  ScHB»"E,lB0»»' 
premises  originally  granted  comprised  two  islands  in  the  Hud- 
son, which  are  not  included  in  the  new  lease  ;  if  he  surrendered 
a  part,  the  right  of  common  became  apportioned,  and  he  re- 
tained the  right  of  common  as  to  the  part  not  surrendered.  If 
so,  the  plaintiff  must  fail  in  this  action,  for  the  quantity  or  extent 
of  the  defendant's  right  is  not  to  be  settled  in  this  case.  If 
Ryers  retained  any  part  of  the  land  to  which  the  right  of  common 
remained  attached,  the  law  of  apportionment  will  apply  to  that 
part.  Common  of  estovers  may  be  apportioned  as  well  as  any 
other  common. 

Again,  the  parol  evidence  shows  that  the  defendant  has  ex- 
ercised this  right  of  common  for  more  than  20  years,  under  the 
eye  of  the  plaintiff,  and  an  acknowledgment  of  this  right  on 
his  part.  .  Common  may  be  gained  by  long  sufferance,  as  well 
as  lost  by  long  neglect.*  The  law,  as  in  the  case  of  ancient  #  5  vh.  jb.  is, 
lights,  presumes  a  grant,  from  the  lapse  of  time. 

Platt,  J.,  delivered  the  opinion  of  the  court.  The  only 
question  which  it  is  deemed  necessary  to  consider,  is,  whether 
the  agreement  with  Stephen  Van  Rensselaer,  and  the  acceptance 
of  new  leases  by  Ryers  Schermerhorn  and  his  two  brothers,  in 
pursuance  of  that  agreement,  have  operated  to  devest  him  and 
his  heirs  of  their  original  privilege  of  cutting  wood  in  those 
parts  of  the  400  acre  tract  which  are  included  in  the  new  leases 
to  Johannes  and  Hcndrick  Schermerhorn  ? 

It  is  contended,  by  the  plaintiff's  counsel,  that  the  accept- 
ance of  the  new  leases  was,  virtually,  a  surrender,  in  law,  of 
the  original  lease,  and  of  all  rights  which  the  new  lessees  had 
acquired  under  it. 

According  to  Sir  Edward  Coke,  "  a  surrender  is  a  yielding 
up  of  an  estate,  for  life  or  years,  to  him  that  hath  the  immediate 
estate  in  reversion  or  remainder,  wherein  the  estate  for  life  or 
years  may  drown,  by  mutual  agreement."  (Co.  Lit.  337.  b.) 

Here,  it  must  be  observed,  that  the  original  lease  to  Jacob 
Schermerhorn  was  a  grant  in  fee,  subject  to  rent.  There  was, 
therefore,  no  immediate  estate  of  reversion  or  remainder  in  the 
lessor  or  his  heirs,  in  which  a  lesser  estate  could  merge  ©r 
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'ocuTm *'  drown  >  so  l')at  lne  doctrine  of  surrender,  express  or  implied, 
has,  strictly,  no  application  to  this  case. 

I  think,  however,  that  laic,  as  well  as  equity,  forbids  the 
claim  set  up  by  the  defendant. 

1st.  On  the  ground  that  a  release  by  Ryers,  Johannes,  and 
Hendrick  Schermerhorn,  to  Stephen  Van  Rensselaer,  is,  legally, 
to  be  presumed  ;  because  the  agreement  to  release,  with  the 
reasons  and  motives  given  for  it ;  the  acceptance  of  new  leases 
for  the  premises  in  question,  and  exacting  a  general  covenant 
of  warranty  against  all  claims,  are  acts  utterly  inconsistent 
with  the  existence  of  the  old  lease,  so  far  as  regards  the  lands 
included  in  the  new  leases. 

The  agreement  bound  Ryers  Schermerhorn  and  his  brothers  to 
release  all  claims  to  the  400  acre  tract ;  and,  upon  condition  of 
their  so  doing,  Stephen  Van  Rensselaer  covenanted  to  give  new 
leases,  in  lieu  of  the  old  lease.  Fair  dealing,  and  the  obliga- 
tion of  their  contract,  required  them  to  extinguish  all  previous 
interest  and  claims,  before  they  accepted  new  leases  for  the 
same  land,  with  general  warranty  of  title.  Besides,  the  case 
agreed  on  expressly  states,  that  the  lessees  accepted  the  new 
leases  "  in  pursuance  of  the  said  agreement  ;"  which  implies 
that,  upon  executing  the  new  leases,  all  the  previous  conditions 
were  complied  with  on  the  part  of  the  lessees  ;  and,  if  so,  the 
release  must  have  been  duly  executed. 

2dly.  On  the  ground  of  estoppel,  I  think  the  defendant  i.s 
barred  of  all  claim  under  the  original  lease. 

The  locus  in  quo  was  not,  indeed,  a  part  of  the  lands  for 
which  Ryers  Schermerhorn  accepted  a  new  lease  to  himself; 
but  the  transactions  embraced  in  the  agreement  with  Stephen 
Van  Rensselaer,  were  the  subject  of  one  entire  contract,  wherein 
the  covenants  and  stipulations  of  each  of  the  parties  were,  ne- 
cessarily, dependent  upon,  and  connected  in  interest  with,  the 
acts  to  be  done  by  every  other  party.  I  consider,  therefore, 
that,  in  executing  that  agreement,  Ryers  Schermerhorn  contract- 
ed not  only  for  a  new  lease  to  himself,  for  his  particular  part, 
but,  also,  that  new  leases  should  be  given,  in  complete  seve- 
ralty, for  the  other  parts,  to  his  brothers,  Johannes  and  Hen- 
drick. At  the  time  of  making  that  agreement,  Ryers  had  a  pri- 
vilege (appurtenant  to  his  other  land)  of  cutting  wood  for  fuel 
and  fencing,  on  any  part  of  the  400  acre  tract;  and,  by  thai 
agreement,  he  consented  and  appointed  that  the  landlord  should 
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execute  new  leases  to  Johannes  and  Hendrick,  for  particular    Ngw  york, 
parts  of  that  tract,  without  reservation  of  his  privilege.     Those 
new  leases  have,  accordingly,  been  executed,  and  include  the 
locus  in  quo. 

Estoppel  may  be  by  matter  in  pais  as  well  as  by  matter  of 
recon  ;  as,  by  accepting  an  estate,  making  partition,  &c. 
(Co.  Lit.  o52.  a.) 

So,  if  a  man  take  a  lease  of  his  own  land,  he  is  estopped 
from  setting  up  his  original  title.  (Co.  Lit.  47.  b.)  And,  whe- 
ther Ryers  took  a  new  lease  to  himself,  or  directed,  in  writing, 
under  seal,  that  his  landlord  should  give  new  leases  to  his  bro- 
kers, for  the  premises  in  question,  he  is  equally  estopped  from 
asserting  any  claim  in  opposition  to  the  new  leases. 

From  the  view  which  we  nave  taken,  the  parol  evidence  in  the 
^ase  is  irrelevant ;  and  the  plaintiff  is  entitled  to  judgment. 


Judgment  for  the  plaintiff* 


Wheeler  &  Bracket  against  Board. 


THIS  was  an  action  of  assumpsit  on  a  special  agreement  to 
carry  salt  from  Salina  to  Olean,  and  for  money  had  and  receiv- 
ed ;  an  inquest  was  taken  by  default  at  the  Onondaga  circuit, 
and  a  verdict  for  the  plaintiffs  for  57  dollars  and  44  cents,  sub- 
ject to  the  opinion  of  the  court  on  the  following  case  : 

The  plaintiffs  produced,  and  proved  a  receipt,  signed  by  the 
defendant,  for  six  barrels  of  salt,  received  of  the  plaintiffs  at 
Salina,  to  be  carried  to  Olean,  at  5  dollars  and  50  cents  per 
barrel  ;  the  carriage  to  be  paid  for  in  advance.  The  receipt 
was  not  dated,  but  the  salt  was  proved,  by  a  witness,  to  have 
been  delivered  to  the  defendant  about  the  16th  of  February. 
1814;  and  that,  about  the  28th  of  the  same  month,  (being  a 
reasonable  time  thereafter,  for  the  conveyance  and  delivery  of 
the  salt,  at  Olean,)  salt  was  worth,  at  Olean,  10  dollars  a  barrel. 
The  witness  also  stated,  that  he  was  at  Olean  the  latter  part  of 
February,  and  first  part  of  March,  on  business  for  the  plaintiffs, 
apd  that  he  did  not  know  of  the  defendant  having  delivered 


Money  paiil 
in  advance  on 
account  of  ser- 
vices to  be  per- 
formed, may  be 
recovered  back, 
in  case  of  non- 
performance, in 
an  actioo  for 
money  had  and 
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Tbe  defendant 
is  not  bound  to 
show  a  perform- 
ance of  tbe  a- 
greement.onhis 
part ;  but  the 
plaintiff  must 
prove  tbe  non- 
performance. 
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kew-york,   ariy  salt  at  that  place.     The  plaintiffs  produced,  and  proved, 

v-^-n/-^^   another   receipt,   signed  by  the   defendant,  dated    the     18th 

Wheeler      0{  February,    1314,   for   37    dollars,    received   on  account   of 

board.       forwarding  salt.     The  same  witness  further  testified,  that  in  the 

latter  part  of  February,  1814,  he  saw  the  defendant,  who  then 

told  him,  that  he  had  lately  received  money  of  the  plaintiffs  for 

forwarding    salt    from    Olcan   to  Pittsburgh,    which    he    had 

not  done,  and  the  witness  did  not  know  whether  it  had  ever 

been  done  or  not.     The  plaintiffs  also  produced,  and  proved, 

another  receipt,  for   15  dollars,  signed   by  the  defendant,  and 

dated  the  22d  of  February,  1814,  the  money  to  be  repaid  to  the 

plaintiffs,  or  the  amount  thereof  in  flour,  at  Olean,  in  twelve 

days. 

The  plaintiffs  claimed  the  amount  of  the  salt,  at  the  Olean 
price,  with  interest,  after  the  time  when  it  ought  to  have  been 
delivered  ;  and  the  amount  of  the  two  cash  receipts,  with  in- 
terest on  the  first,  after  the  1st  of  March,  1814,  and  on  the 
latter,  after  it  became  due. 

The  judge  was  of  opinion,  that  the  plaintiffs  were  bound  to 
show  further,  and  more  fully,  the  failure  of  the  defendant  to  per- 
form his  agreements,  as  specified  in  the  several  receipts  above 
mentioned,  but  permitted  the  plaintiffs  to  take  the  verdict  as 
above  stated,  which  was  for  the  amount  of  the  two  last  receipts 
with  interest. 

The  case  was  submitted  to  the  court  without  argument. 

Per  Curiam.  The  plaintiffs  were  entitled  (under  the  count 
for  money  had  and  received)  to  recover  the  amount  of  the  re- 
ceipt for  37  dollars,  received  by  the  defendant  on  account  of 
forwarding  salt,  with  interest.  The  evidence  was  sullicient  to 
warrant,  the  jury  in  presuming,  that  he  received  that  money  for 
forwarding  salt  from  Olean  to  Pittsburgh  ;  and  that  he  had  not 
performed  that  service.  The  consideration  had,  therefore, 
failed. 

The  third  receipt  was  "  for  15  dollars,  to  be  repaid  to  the 
plaintiffs,  or  the  amount  thereof,  in  flour,  at  Olcan,  in  twelve 
days." 

There  is  no  special  count  on  this  agreement ;  nor  is  there  an\ 
proof  of  non-performance.  The  plaintiff  is  not  entitled  to  rc- 
>  over  the  15  dollars  in  the  action  for  money  had  and  received  : 
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for  it  does  not  appear  but  that  the  flour  was  delivered  at  Olean ;   ^f^t^m*' 
and  the  defendant  was  not  bound  to  show  that  in  this  action. 

The  defendant  had  a  right,  at  his  option,  to  repay  the  15 
dollars,  or  to  deliver  flour  equivalent,  at  Olean,  in  twelve  days  ; 
and,  certainly,  the  plaintiff  cannot  recover  the  money  back, 
Upon  merely  proving  the  execution  of  the  receipt.  The  verdict, 
instead  of  57  dollars  and  44  cents,  ought  to  have  been  for  37 
dollars,  with  interest,  from  the  1st  of  February,  1814. 

New  trial  granted,  with  costs  to  abide  the  event  of  the  suit. 


Jackson,  cx  clem.  Winthho.p,  against  Waters. 


THIS-  was  an  action  of  ejectment,  for  lands  in  Chazeyt  lying 
within  the  bounds  of  lot  No.  70.,  in  Dearis  patent. 

The  plaintiff  produced  the  letters  patent  to  Elkanah  Dean, 
and  others,  issued  by  the  colonial  government  of  the  province 
of  New-  York,  dated  the  11th  of  July,  1769,  and  made  out  a 
regular  title,  under  that  patent,  to  lot  No.  70.  The  possession 
of  the  defendant  was  admitted. 

The  defendant  produced  a  writing,  dated  the  28th  of  June, 
1768,  from  Francis  Mackay,  who  claimed  under  a  grant  from 
the  French  Canadian  government  to  one  Im  Gauchetierre,  prior 
to  the  conquest  of  Canada,  by  which  one  Jaques  La  Framboise 
was  permitted  to  take  two  lots  of  land,  in  Mackay's  seignory, 
on  Lake  Champlain,  and  settle  himself  there.  La  Framboise 
had  entered,  in  1763,  by  permission  froifl  Mackay,  but  did  not 
continue  long;  and  again,  in  1768,  entered  under  the  above 
writing  from  Mackay,  and  continued  there  until  the  American 
war,  having  cleared  about  twelve  acres,  when  he  left  the  pre- 
mises ;  and  again  returned,  in  1794,  and  remained  in  the  pos- 
session until  January  25,  1803,  when  he  conveyed  to  Charles  L. 
Sailley,  in  fee,  all  his  right  in  the  said  lot  No.  70.  in  Dean's 
patent.  On  the  17th  of  March,  1803,  Sailley  conveyed  to  the 
defendant  in  fee. 


A  possession 
taken  under  a 
giant  from  the 
French  Canadi- 
an government, 
l>rior  to  the  con* 
quest  of  Canada 
by  the  British, 
of  land  in  this 
state,  is  not  suclj 
an  adverse  pos- 
session as  will 
prevent  or  de- 
feat the  opera- 
tion of  a  subse- 
quent grant  of 
the  same  land 
un'.  the  pre- 
vinual  govern- 
ment of  Kern- 
York,  but  will 
be  considered  as 
held  in  subordi- 
nation to  the  ti- 
tle granted  by 
the  patent  of  the 
Ifcrv-Jork  (;o» 
vera  meat. 


/.  Emotl,  for  the  plaintiff.     The  doctrine  of  an  adverse  pos- 
Vol.  xn.  s  a 


36G  CASES  IN  THE  SUPREME  COURT 

kew  York,  session  is  to  Le  taken  strictly.*     It  must  be  hostile  in  its  com-, 

Oct   1815.  .-,,...  m»<       a  111 

v^^-v-^^  menccment,  and  continue  so.t      fhc  first  entry  could  not  be 
.uckso.n      adverse,  because  the  title  to  the  land  was  in  the  crown.     The 
waters.      writin^  held  by  Mackay  was  dated  in  June,  17G3,  and  the  grant 
*6»  Johns-  **■  to  Dean  was  in  17G9.     The  king  could  not  be  put  out  of  pos- 
Ws.^TmZ  session  by  the  mere  entry  of  another.!    The  case  of  Jackson,  ex 
Vifiljb.m.  dem.  Winthrop,  v.  Ingraliam,§  shows  that  the  property  was  in 
iTt^pttd.  the  crown,  and  there  could  be  no  adverse  possession  against 
S66.'  (bo  sP7o.  the  crown.     But  was  there  not,  in  point  of  fact,  an  adverse 
Rtp°\o%     ""'  possession  ?     Mac/cay  might  have  had  some  pretension  to  a 
165.  Jo'  "     'p'  preemptive  right  ;  but  when  he  found  that  it  was  not  recognised 
by  the  crown,  he  totally  abandoned  it.      He  never  called  on 
La  Framboise,  as  his  tenant,  or  demanded  any  rent.     The  pos- 
session was  not  adverse  until  1803,  when  Sailley  entered,  claim- 
ii  2  Johns,  cat.  ing  in  fee.    Jackson,  ex  dem.  Southampton,  v.  Cooly.\\  is  a  strong 
M3"  case  to  show  that  Mackay  could  not,  on  the  writing  given  to 

Framboise,  have  recovered  the  possession  from  him. 

Sperry,  and  E.  Williams,  contra.  If  the  entry  is  under  colour 
of  title,  it  is  sufficient  to  make  the  possession  adverse.  It  need  not 
be  a  good  title.  No  matter  how  defective  or  groundless  the  title 
»*•«**.  nur.  maybe,  if  the  person  enters  claiming  under  it.**  The  intention 
|5.'*te,*T  of  the  party  entering  decides  the  character  of  such  entry.  There 
can  be  no  doubt,  in  this  case,  that  the  original  entry  was  for 
Mackay's  benefit,  and  not  for  any  other  person.  There  has 
been  a  continued  possession,  under  Mackay,  for  above  fifty 
years  ;  a  duration  of  possession  long  enough  to  bar  all  the  world  ; 
sufficient  even  against  the  people  who,  in  succeeding  to  the 
rights  of  the  crown,  have  disclaimed  that  part  of  the  royal  pre- 
rogative which  preterits  an  adverse  possession  being  gained 
against  the  crown.  The  statute  bars  all  suits,  by  the  people, 
for  lands,  after  forty  years.  It  is  no  objection  that  Fratnboise 
was  out  of  possesion  from  177G  to  1794  5  for,  where  a  person  is 
driven  out  from  his  possession  by  a  public  enemy,  the  posses- 
«i  SmKAt.  ffm  sion,  in  presumption  of  law,  continues. tt 

Again,  the  plaintiff  having  been  out  of  possession  for  more 
than  twenty  years,  cannot  recover  in  ejectment. 

Fmntl,  in  reply,  insisted,  that  the  doctrine  as  to  an  adverse 
possession  against  ihe  croun,  or  the  people,  was  different  froin 
the  doctrine  of  limitations.     What  he  contended  for  was,  that 
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a  person  entering  on  the  land  of  the  people,  under  a  pretence  K^w"^<?ilK' 
of  title,  does  not  prevent  the  people  from  granting  the  land,  so  <^*s^^s 
as  to  give  a  good  title  to  the  grantee.  Jackson 

Waters. 

Thompson,  Ch.  J.  delivered  the  opinion  of  the  court.  The 
lessor  of  the  plaintiff  produced  and  proved  a  regular  title  for  the 
premises  in  question,  under  a  patent  to  Elkanah  Dean,  dated 
the  11th  of  July,  17G9;  and  the  only  question  in  the  case  is«, 
whether  such  an  adverse  possession  was  shown  as  to  take  away 
the  right  to  recover,  in  this  form  of  action.  The  origin  of  the 
adverse  possession  set  up  by  the  defendant,  is  that  taken  by 
La  Framboise,  in  the  year  1763,  by  permission  of  Mackay, 
who  claimed  under  a  grant  made  by  the  French  government 
of  Canada  to  La  Gauchetierre,  prior  to  the  conquest  of  Ca- 
nada by  the  British. 

In  the  case  of  Jackson  v.  Ingraham,   (4  Johns.  Rep.  182.)  it 
was  held,  by  this  court,  that  we  could  not  notice  any  title  to 
land  not  derived  from  our  own  government ;  that  grants  from 
the  French  government  were  to  be  treated  as  nullities,  and  ab- 
solutely void,  and  could  not  afford  any  legal  evidence  of  title, 
which  we  could  recognise.     And,  if  such  be  the  light  in  which 
these  pretended  titles  are  to  be  viewed,  the  possession  taken 
under  these  grants  ought  also  to  be  considered  as  unavailing, 
for  any  purpose.     It  cannot  be  deemed  a  possession  in  hostility 
to  any  private  or  individual  right;  but,  rather,  as  a  controversy 
between  the  two  governments,  and  in  no  way  affecting  indivi 
dual  claims,  further  than  they  were  recognised  and  secured  by 
the  treaty  of  1763.     No  such  right  is  established  in  the  present 
case.     The  permission  given  by  Mackay  to  La  Framboise  i$ 
extremely  vague  and  indefinite.     It  did  not  relate  to  any  lot  in 
particular,  but  was  only  a  general  permission  to  go  on  two 
lots   in  his  seignory.      It   was,  substantially,  a  promise,  that, 
when  he  should  receive  a  title,  he  would  convey  to  La  Fram- 
boise ;  so  that  Mackay  himself  did  not  pretend  to  have  any  title 
thus   vested   in   himself.      Whatever   right   might   have  been 
supposed  to  pass  by  this  permission,  does  not  appear  to  have 
been  followed  up,  or  ever  afterwards  noticed,  by  either  party. 
No  consideration  was  paid  by  La  Framboise  for  the  land  ;  no  rent 
claimed  or  demanded  by  Mackay  ;  and  it  is  reasonable  to  pre- 
sume, under  the  circumstances  attending  these  lands,  thus  held, 
that,  whatever  pretended  right  he  might  once  have  had,  was 
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Xoct  ™5K*   g'ven  UP  and  abandoned  by  him.    The  possession  thus  held  by 
v^^v-^^  La  Framboise  could  not  prevent  the  operation  of  the  patent  to 
kincaird      £)«m,  in  the  year  1769,  and  must  be  considered  as  held  in 
subordination  to  the  title  granted  by  the  patent. 

The  doctrine  of  this  court,  with  respect  to  adverse  possession, 
is,  that  it  is  to  be  taken  strictly,  and  not  to  be  made  out  by  in- 
ference, but  by  clear  and  positive  proof.  Every  presumption 
is  in  favour  of  possession  in  subordination  to  the  title  of  the  true 
owner.  (9  Johns.  Rep.  167.)  It  must  be  hostile  in  its  inception, 
and  continued  so  for  twenty  years;  and  must  be  marked  by  de- 
finite boundaries.  (1  Johns.  Rep.  156.  2  Johns.  Rep.  230.)  The 
possession  held  by  La  Framboise,  prior  to  his  conveyance  to 
Saillcy,  in  1803,  cannot  be  deemed  adverse,  if  his  original  entry, 
under  Mac/cay,  is  not  to  be  so  considered,  as  it  clearly  is  not,  it 
being  taken  under  a  foreign  government,  which  we  must  reject 
as  a  legitimate  source  of  title.  The  plaintiff  must,  accordingly, 
have  judgment. 

Judgment  for  the  plaintiff. 


Kim  AiiiD  against  Scott. 
a.  demised  btt       THIS  was  an  action  of  waste,  brought  by  the  plaintiff,  bv  his 

lands,  fee.  in  fee  .  1        i  r 

simple,  to  his  in-  guardian.       The  declaration  stated,   that  John  Kincaird  wa«= 

fant  son,  B.,  aud  °  ....  .  . 

appointed  c.      seised,  in  his  lifetime,  and  died  seised,  of  a  certain  messuage, 

sole  eiecutorof  o    » 

olst*o(\\\T>l  hinds,  &c.  in  Hartford,  in  the  county  of  Hrashin<rton  ;  and,  bv 
'onVeunuf  he  ms  ,ast  wilI>  devised  all  his  real  estate  in  Hartjord  to  the 
the^Re'or't'wen1  plaintiff,  in  fee,  and  appointed  the  defendant  sole  executor  of 
o»0tiVdp""i.  or  his  said  last  will  and  testament,  and  also  a  trustee  of  all  his 
tmder' they'll"  goods,  &c.  lands  and  tenements,  which  he  might  be  possessed 
{^session  on  he  of,  or  have  title  to,  at  the  time  of  his  death,  for  the  plaintiff 

estate   so   devi-  ...  .         .  ■  .  .  ' 

sed.umi commit-  until  he  should  arrive  at  the  a^c  ol  twenty-one  vears.     The  de- 
ted  Acts  ol  .  °  J  J 
waste;  and  ti.e  rlaration  tlieii   stated,  that,  on   the  death  of  the  testator,  the 

infant    heir,    tiy  t  ,      ' 

his  K.iardi»n,      plaintiff  became  seised  and  possessed  of  the  several  pieces  of 

drought  an    a<v    '  *  ^  •>.».».«  vr» 

eXs^bTm,"..*"  'an(^'  &c<  described,  in  fee,  by  virtue  of  the  said  will ;  and  that 
itewaseheidlthat  tne  defendant,  being  possessed  of  the  said  several  pieces  of 

C.  v»a«  not  a  It 

nattt  within   the 

jurvifw  of  the  act,  liMing  no  lDtcrest  or  wtate  in  tbe  lands  devised;  and  that  an  action  of  najste  did  not,  therefore. 

f  t  »'»lrj .'.  Jl.lU. 
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|and,  by  virtue  of  the  said  trust  mentioned  in  the  said  will,  did   ^olt'Tsis  K' 
commit  waste  and  destruction  in  the  houses,  messuages,  &c. 
specifying  the  particular  acts  of  waste  clone,  in  the  usual  form, 
which  was  to  the  disinheriting  of  him,  the  said  plaintiff,  and  to 
his  damage,  &c. 

The  defendant  pleaded  the  general  issue,  that  he  did  not 
commit  waste*  &c. 

The  cause  was  tried  at  the  Washington  circuit,  the  15th  of 
June  last,  before  Mr.  Justice  Piatt.  At  the  trial,  the  plaintiff 
exhibited  the  will  of  the  testator,  which  had  been  duly  proved 
and  recorded  in  the  court  of  common  pleas  of  Washington  coun- 
ty, by  which  it  appeared  that  the  premises  described  were  de- 
vised to  the  plaintiff,  and  the  defendant  named  sole  executor 
and  trustee  for  the  plaintiff,  as  stated  in  the  plaintiff's  declara- 
tion. 

The  testator  died  in  June,  1806.  It  was  proved  that  the  de- 
fendant took  possession  of  the  lands,  &c.  by  virtue  of  the  will ; 
and  the  plaintiff  was  about  offering  evidence  of  the  particular 
acts  of  waste  committed  by  the  defendant,  when  it  was  objected, 
that  this  action  would  not  lie  against  the  defendant,  he  being  a 
trustee  under  the  will,  and  not  coming  within  the  provision  of  the 
statute  relative  to  waste.  The  judge,  without  permitting  the 
plaintiff  to  proceed  further,  ordered  him  to  be  nonsuited ;  to 
which  the  plaintiff  submitted,  with  leave  to  move  the  court  to 
set  aside  the  nonsuit,  on  a  case  to  be  made. 


sets.  10.  cA.  G. 


Z.  R.  Shepherd,  for  the  plaintiff.  1.  The  third  section  of 
the  act  for  preventing  waste,*  declares,  "  that  any  person  may  #i  y.  r.l.  %a. 
have  a  writ  of  waste  against  him  or  her  who  holds  by  curtesy, 
or  otherwise,  for  term  of  life,  or  for  term  of  years,  or  other 
term;  or  a  woman  in  dower,  as  well  as  against  a  guardian." 
The  defendant,  by  the  will  of  the  testator,  was  a  trustee  of  the 
estate  of  the  plaintiff,  until  the  latter  arrived  at  the  age  of  twen- 
ty-one years.  On  the  death  of  the  testator,  the  defendant  en- 
tered into  possession  of  the  estate.  He  must,  therefore,  be  con- 
sidered as  a  tenant  holding  for  a  term,  that  is,  until  the  heir 
arrived  at  full  age,  and  as  answerable  for  the  rents  and  profits. 
The  case  clearly  comes  within  the  mischief  the  statute  intended 
to  prevent.  It  cannot  be  tolerated,  that  the  defendant  should 
commit  waste  with  impunity ;  and  it  is  no  answer  to  say,  that 
the  plaintiff  might  have  recourse  to  the  court  of  chancery.  This 


KlNCAIBD 
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^Get!™**'  w*"  not  Prcvcnt  him  from  having  his  remedy  at  law.  Again, 
the  defendant  is,  by  the  will  of  the  testator,  appointed  the  guar- 
dian of  the  plaintiff;  and  is,  in  effect,  a  guardian  of  his  estate, 
though  nominally  a  trustee. 

2.  The  objection  to  this  action  appearing  on  the  face  of  the 
declaration,  the  defendant  ought  to  have  demurred  to  it,  or  moved 
in  arrest  of  judgment. 

Champlin  and  Skinner,  contra.  It  is  true,  that  a  motion  in 
arrest  would  have  been  proper;  but  the  plaintiff  acquiesced  in 
this  mode  of  taking  advantage  of  the  objection  at  the  circuit. 

[Shepherd.     I  waive  the  second  objection.] 

This  is  not  an  action  on  the  statute,  but  at  common  law ;  if 
the  party  sues  for  the  statute  remedy,  or  triple  damages,  he 
ought  to  declare  on  the  statute.  If  he  does  not,  his  rights  must 
be  tested  by  the  rules  of  common  law.  Now,  at  common  law, 
most  clearly,  the  action  of  waste  lies  only  against  tenants ;  viz. 
a  tenant  in  dower,  guardian  in  chivalry,  and  tenant  by  the 
curtesy  ;  though,  as    to  the  latter,  there  were   great  doubts  ; 

* 2 inti  300,301,  which,  however,  were  removed  by  the  statute  of  Gloucester. 

^\,-m.  7 Bac.  The  common  law  of  this  state  is  the  same  as  that  of  Eneland, 

Jh.  Waste,  (H.)    •        ,  . 

in  this  respect. 

The  defendant  is  so  far  from  being  a  tenant,  that  he  is,  rather, 
a  principal,  or  landlord.  He  has  the  sole  and  exclusive  use 
and  management  of  the  estate,  during  the  minority  of  the  plain- 
tiff. Why  subject  a  trustee  to  the  action  of  waste,  when  a 
court  of  chancery  affords  a  more  easy  and  adequate  remedy 
against  him  ? 

The  defendant  has  no  power  or  authority  as  a  guardian ;  nor 
can  he  exercise  the  rights  of  a  guardian.  The  plaintiff  has 
chosen  another  guardian,  by  whom  he  has  brought  the  present 
suit. 

Platt,  J.,  delivered  the  opinion  of  the  court.  This  is  an 
action  of  waste  contra  formam  statuti.  The  irregularity  at  the 
circuit,  in  directing  a  nonsuit,  instead  of  putting  the  defendant 
to  his  motion  in  arrest  of  judgment,  being  waived  on  the  argu- 
ment, the  only  question  is,  whether  the  defendant  had  such  an 
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interest  in  the  land,  or  stood  in  such  a  relation  to  the  plaintiff,   new  yoric, 
as  to  make  him  liable  to  this  action,  under  the  statute  ?  v»^\'^^ 

At  common  law,  an  action  of  waste  lay  only  against  guardian  1N^A1R0 
in  chivalry,  tenant  in  dower,  and  tenant  by  the  curtesy;  and  not 
against  a  tenant  for  life  or  years.  The  reason  for  the  distinction 
was,  that  the  estate  of  the  three  former  was  created  by  the  act 
of  la7o,  which,  therefore,  gave  a  remedy  against  them  ;  but 
tenants  for  life,  or  for  years,  came  in  by  the  demise  of  the  owner 
of  the  fee,  who  might  have  provided  against  the  committing  of 
waste  by  his  lessee.  (Co.  Lit.  54.  a.) 

Our  statute  "  for  preventing  waste,"  (1  R.  L.  62.)  combines 
the  provisions  of  the  statute  of  Marlbridgc,  (52  Hen.  III.  ch.  23.) 
and  the  statute  of  Gloucester,  (6  Edzo.  I.  ch.  5.)  and  gives  an 
action  of  waste  and  triple  damages,  and  forfeiture,  "  against 
him  or  her  who  holdeth  by  curtesy,  or  otherwise  for  term  of  life, 
or  for  term  of  years,  or  other  term,  or  a  woman  in  dower,  as 
well  as  against  guardians." 

It  cannot  be  pretended  that  the  defendant  stands  in  the  rela- 
tion of  guardian  to  the  plaintiff.  We  have,  therefore,  only  to 
inquire,  whether  he  is  to  be  considered  as  holding  "for  term  of 
life,  or  for  term  of  years,  or  other  term." 

Under  the  rules  of  construction  applicable  to  penal  statutes,  I 
think  the  defendant  is  not  a  tenant,  within  the  purview  of  the 
act.  By  the  will  of  John  Kincaird,  the  lands  are  devised  in  fee 
simple  to  the  plaintiff,  an  infant ;  and  the  testator  then  appoints 
the  defendant  trustee  for  the  plaintiff,  of  all  the  lands  so  devised, 
until  he  shall  arrive  at  full  age. 

This  gave  to  the  defendant  the  right  to  occupy  and  control 
the  real  estate  during  the  minority  of  the  devisee,  as  trustee  for 
the  infant ;  and,  as  such,  he  is  under  the  general  superintend- 
ance  and  control  of  the  chancellor,  and  is  accountable  accord- 
ing to  the  rules  which  govern  trusts.  He  has  no  interest  or 
estate  in  the  lands,  in  his  own  right,  and  may  be  devested  of  the 
trust,  for  incompetency,  or  other  good  cause,  at  the  discretion 
of  the  chancellor. 

The  relation  of  landlord  and  tenant  does  not  subsist  between 
the  trustee  and  his  cestui/  que  trust.  Scott  does  not  hold  the 
lands  under  the  plaintiff,  but  for  him. 

Cliftoii's  case  (5  Co.  75.)  is  an  exposition  of  the  English 
statute,  of  which  ours  is  a  transcript ;  and  it  was  there  ruled, 
•Jjat  "  if  a  feme  lessee  for  life  takes  husband,  the  husband  does 
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s^-v-^/  this  law :  for  the  words  of  the  act  be,  'a  man  that  holds,  kc. 
Cu*ME  for  life  ;'  and  the  husband  held  not  for  life,  for  he  was  seised 
but  in  right  of  his  wife,  and  the  estate  was  in  his  wife."  (2  Inst. 
301.  Co.  Lit.  54.  a.) 

"  But  if  a  feme  be  possessed  of  a  terra  for  years,  and  take 
husband,  and  the  husband  doth  waste,  and  the  wife  dieth,  the 
husband  shall  be  charged  in  an  action  of  waste  ;  for  the  law 
giveth  the  term  to  him."  (Co.  Lit.  54.  a.) 

The  forfeiture  of  the  place  wasted,  (given  by  the  statute,) 
implies,  that  the  person  against  whom  that  remedy  is  given,  has 
an  interest  and  estate  in  the  lands.  Here  the  trusteeship  was  not 
an  estate,  but  an  office  merely  •,  and  the  plaintiff  is  not  entitled 
to  the  remedy  given  by  this  penal  statute. 

Motion  for  setting  aside  the  nonsuit  denied. 


Cuvler,  Assignee  of  Earll,  late  Sheriff  of  Onondaga,  agamsi 
Rust,  Survivor,  &c. 

voder  tbe  ad      THIS  was  an  action  on  a  bond  for  the  liberties  of  the  jail  of 

/or  the  relief  tf  r    j-\  r  l  1  1     •       -/l*  •  o 

debtors,  wwi  re-  the  county  of  Onondaga,  by  the  plaintiil,  assignee,  &c.  against 
pritonment         the  defendant,  surety  on  the  bond,  for  one  Archelaus  Graves. 

nf  their  persons,  '  " 

(sess.  nr..  c  si.)  The  following  case  was  agreed  to  by  the  parties,  and  submitted 
fonr*c«"Coniyn  to  thc  court  without  argument. 

boi«ier,DVasfreni     In  August  term,  1 8 1 2,  a  judgment  for  36  dollars  and  3  3  cents,  of 
chargc°»t8  the  costs  in  the  supreme  court,  was  obtained  against  Graves,  in  an 
iMr/tMiay".    °f  action  in  which  he  was  plaintiff,  and  the  now  plaintiff,  defendant. 
(«,"!  Se.^sw!  In  the  same  term,  the  then  defendant  issued  a  ca.  sa.  on  the  judg- 
»i motion  of  the  mcut,  returnable  the  next  October  term,  to  the  sheriff  of  Onon- 
k«.  h  expra«i]f  daga,  on  which  Graves  was  arrested  on  the  2d  of  September, 
and  a  bond  given  for  thc  jail  liberties,  by  Graves  and  thc  defend- 
ant, Rust.     Graves  was  not,  at  the  time  of  his  arrest,  or  during 
his    imprisonment,  a  freeholder.     At  thc   expiration  of  thirty 
days  from  the  time  of  his  commitment,  Graves  departed  from 
thc  jail  liberties,  with  thc  knowledge  and  consent  of  the  deputy 
sheriff,  and  never  returned.     If  thc  court  should  be  of  opinion 
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ihat  the  plaintiff  was  not  entitled  to  recover,  it  was  aexeed  that   NEW  yohz, 

■      1  c  -iiii  b  °ct   1815 

judgment  ot  nonsuit  should  be  entered. 

Per  Curiam.  By  the  "  act  for  the  relief  of  debtors,  with 
respect  to  the  imprisonment  of  their  persons,''  (sess.  36.  ch.  81, 
1  JV\  R.  L.  343.,)  it  is  enacted,  "  That  every  person,  not  be- 
ing a  freeholder,  who  shall  be  confined  in  jail  upon  any  execu- 
tion, or  other  process,  or  by  virtue  of  any  judgment,  or  order 
of  any  court  of  justice,  or  by  warrant  from  any  judge  or  justice, 
for  any  debt,  sum  of  money,  fine,  or  forfeiture,  not  exceeding 
twenty-five  dollars,  exclusive  of  costs,  and  shall  have  remained 
in  jail  for  thirty  days,  if  not  detained  for  any  other  cause,  shall 
be  discharged  from  such  imprisonment,"  &c. 

The  only  question  is,  whether  Graves  was  a  prisoner  within 
the  purview  of  this  section  1 

By  the  49th  section  of  the  act  of  1813,  (supply  bill,)  sess.  3G. 
ch.  203.,  it  is  enacted,  <*  That  nothing  in  the  first  section  of  the 
4  act  for  the  relief  of  debtors  from  the  imprisonment  of  their  per- 
sons,' shall  be  deemed,  or  construed,  to  extend  to  imprisonment 
of  the  plaintiff,  or  lessors  of  the  plaintiff,  for  costs  only,  in  anv 
suit  hereafter  to  be  brought." 

This  last  act  is  remedial  and  prospective  /  but  the  escape  in- 
sisted on  in  this  case  was  prior  to  it ;  and,  therefore,  not  affect- 
ed by  it.  This  last  act,  however,  is  an  implied  exposition  of 
the  first  act  ;  and  shows,  that  in  legislative  construction,  the 
first  act  did  limit  the  imprisonment  to  thirty  days,  in  all  cases  of 
persons  in  execution  for  costs  only. 

According  to  the  spirit  of  the  first  act,  (which  must  govern 
this  case,)  I  think  the  prisoner  was  entitled  to  his  discharge  at 
die  expiration  of  thirty  days,  This  being  a  case  of  personal  li- 
berty, is  one  in  which  courts  are  least  of  all  bound  by  the  stricjE 
letter  of  the  statute.  The  intention  of  the  legislature  was, 
manifestly,  this,  that  no  person  should  be  imprisoned  more  than 
thirty  days,  for  costs  only  ;  nor  for  any  sum  of  costs,  together 
with  debt  or  damages,  not  exceeding  25  dollars. 

Let  judgment  of  nonsuit  be  entered. 
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Clakk. 


Deborah  Flint  against  Clark. 


Tfas 
the 
awar 
arhitrat 


where,  by  aD  a-  THIS  was  an  action  of  covenant.  The  declaration  stated, 
lca?.'i!et0welenAr  that  on  the  24th  of  September,  1803,  articles  of  agreement  were 
*ersy' between  made  and  sealed  by  the  parties,  by  which  the  defendant  cove- 

them  was    sub-  ,  ,  ^  m      »       1      jj      '  i.      •* 

mitted  to  arbi-  nanted,  that  the  defendant,  and  one  Cyrus  Clark,  should  submit 

tration,    and    it  '  "  .      .„ 

agreed  that  a  certain  controversy,  between  them  and  the  plaintift,  concern- 

sum    to  be  J  '  * 

*tore,y  tf]n  inS  tne  non-fulfilment  of  an  agreement,  before  that  time  made, 
Xid  b°ef  S-  between  the  defendant  and  Cyrus  Clark,  and  the  plaintiff,  re- 
Si'V  held  specting  the  building  certain  chimneys  by  the  defendant  and 
cfnwt  maintain  Cyrus  Clark,  for  the  plaintiff,  to  arbitration  ;  and  that,  what- 
breaci' o"  cove*  ever  sum  of  money  the  arbitrators  should  direct  to  be  paid  to 
ditiog  the  a-  the  plaintiff,  for  damages,  as  for  the  non-fulfilment  of  the  said 
award   on  tha  contract,   should  be  accounted  for,  cancelled,    and    credited 

Bote,  without  a-  ■  . 

inoteiDhadhaDthe  on  a  certam  promissory  note  which  had  been  given  by  the  plain- 
uregn duebefore  tiff t0  tne  defendant  and  Cyrus  Clark,  to  procure  the  settlement 
andbawardeop2-  pf  a  smt>  instituted  in  the  supreme  court,  by  the  defendant  and 
^efM*/oreth!5  Cyrus  Clark,  against  the  plaintiff;  the  plaintiff  then  averred, 
B™e"nand  when-  that  the  arbitrators  were  appointed,  and  that,  after  hearing  the 
8hoJidebe"paid*  proofs  and  allegations,  they  awarded,  that  the  defendant  and 
•n  judgment  of  Cyrus  Clark  should  pay,  to  the  plaintiff,  the  sum  of  202  dollars 
'  and  50  cents,  of  which  the  defendant  and  Cyr-us  Clark  had  no- 
tice ;  the  breach  is  then  assigned  in  the  following  words  :  "And 
the   said  plaintiff  avers,  that  the  said  defendant  did  not  cause, 
or  procure  the  said  sum  of  202  dollars  and  50  cents,  or  any 
part  thereof,  to  be  allowed,  cancelled,  or  credited,  on  the  afore- 
said note  so  given  to  the  said  defendant,  and  the  said   Cyrus 
Clark,  but  hath  hitherto  wholly  refused  and  neglected  so  to  do  *, 
nor  has  the  said  defendant,  and  the  said  Cyms  Clark,  in  any 
way  paid  or  satisfied  the  said  plaintiff,  the  said  sum  of  202  dol- 
lars and  50  cents,  or  any  part  thereof,  but  on  the  contrary  there- 
of" &c. 

The  defendant  prayed  oyer  of  the  agreement,  and  demurred 
generally.  The  agreement  was  in  the  following  words  : 
*'  Canajuhary,  24th  of  September,  1C0J.  This  may  certify,  that 
the  business  of  prosecution  in  the  supreme  court,  wherein  Cyr>- 
•nus  Clark  and  Cyrus  was  plaintiffs,  and  Deborah  Flint,  defend- 
ants settled  by  the  defendant  securing  the  plaintiffs  by  a  pro- 
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missory  note  ;  and  further,  the  plaintiffs  do  agree  to  settle  No^"Tn^5K' 
with  the  defendant,  by  way  of  arbitrament,  the  building  of  the 
chimney,  wherein  the  plaintiffs  is  charged  to  make  them  good ; 
provided  also,  said  arbitrators,  indifferently  chosen  by  the 
parties,  should  award  in  favour  of  said  Deborah  Flint,  the 
said  sum  is  to  be  cancelled  on  a  promissory  note  above  men- 
tioned." 

The  cause  was  submitted  to  the  court  without  argument. 

Platt,  J.,  delivered  the  opinion  of  the  court.  I  think  the 
demurrer  is  good  ;  for,  allowing  all  the  averments  in  the  declara- 
tion to  be  true,  the  plaintiff  is  not  entitled  to  recover.  The  co- 
venant, as  set  out  in  the  declaration,  does  not  bind  the  defendant, 
to  do  any  act  /  he  did  not  engage  to  endorse  a  receipt  on  the 
note  for  the  amount  of  the  award.  It  was  an  agreement  by  one 
of  the  joint  creditors  of  the  plaintiff,  that  the  sum  to  be  awarded 
should  be  deemed  a  payment  pro  tanto  on  the  note ;  and  that 
the  plaintiff  shoujd  have  the  full  benefit  of  it,  as  a  part  satisfac- 
tion of  the  note.  All  the  right  and  benefit  which  accrue  to  the 
plaintiff,  from  the  covenant,  are,  that  upon  his  paying  the 
balance  of  the  note,  over  and  above  the  sum  awarded  to  him, 
the  note  is,  in  judgment  of  law,  satisfied. 

It  must  be  presumed,  (because  the  contrary  is  not  averred,) 
that  the  note  still  remains  in  the  hands  of  the  original  payees  ; 
and  if  so,  the  plaintiff  has  sustained  no  injury. 

The  covenant  and  the  award,  operate  like  a  receipt,  whereby 
the  defendant  acknowledges  so  much  paid  on  the  note  ;  and  it 
is  enough  for  him,  that  when  payment  of  the  note  is  demanded, 
he  can  protect  himself  pro  tanto,  under  the  agreement  and 
award.  There  can  be  no  doubtthat  the  agreement,  in  this 
sense,  is  binding  upon  Cyrus  Clark,  as  well  as  the  defendant. 

If  the  declaration  had  averred,  that  the  note  had  been  assign- 
ed before  it  fell  due,  then  it  would  have  shown  a  right  of  action 
in  the  plaintiff;  because  he  would  have  thereby  lost  the  benefit 
of  the  payment  under  the  award. 

There  must  be  judgment  for  the  defendant  on  the  demurrer. 

Let  the  plaintiff  amend.  &c. 
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Dennistom  against  Cook, 
a.  and  b,  i.eing      THIS  was  at)  action  for  assumpsit,  to  recover  the  amount  oi  i. 

qualified    elect-  '  - 

orsforgoveruor,  check  on  the  bank  ol  Albany,  ior  200  dollars. 

a   few  days  be-  .  -  m 

rore  the  poiii      a  few  days  before  the  eleclion  of  governor,  on  the  last  Tues- 

were       opened,  *  °  . 

laid  abet  on  the  ja)/  0f  ^pn7,   1813,  the  plaintiff  and  defendant  deposited  with 

event  of  the  •-        «7  .  *    •    '  r  * 

lection  for  go-  j   jnex(mder,  their  respective  checks  on  the  bank,  for  200  dol- 

■»ernor.  and  de-  "  "     "  "  I 

gJSl?rtSdta  lars  each,  dated  the  24th  of  April,  and  payable  on  the  1st  of 
thVamoun!',' f°r  June  then  next,  to  abide  the  determination  of  a  wager  on 
5fyjt«,  with"!  the  election;  the  terms  of  which,  as  stated  by  the  witness, 
wh^ntheere«ult  were,  that  the  defendant  bet  100  dollars,  with  the  plaintiff,  tha* 
was  generally  Stephen  Van  Rensselaer  would  have  a  majority  of  5,000  votes 
fore  the  official  over  Daniel  D.  Tompkins :  and  another  100  dollars,  that  Stephen 

canvass  of  votes  y  #  * 

^«8    declared,  Van  Rensselaer  would  have  a  majority  of  votes  over  Daniel  D. 

B. ,       aupposing  J  J 

^thdr^waii'his  Tompkins.  On  the  official  canvass  of  the  votes,  for  governor, 
jnoiiey  from  the  Dejn<r  made  known,  Alexander  was  to  deliver  the  checks  to  the 

li.Hiik ;     and    bis  o  ' 

hSdC^een  "del?-  defendant,  in  case  S.  Van  Rensselaer  was  elected  governor  by  a 
theres'tHkei.nidehry,  majority  of  5,000  votes ;  or  to  the  plaintiff,  in  case  Daniel  D. 
«»*■£?  t?  a"!  Tompkins  was  elected  ;  but  if  S.  Van  Rensselaer  was  elected 
■ented'lt  Ptbe  by  a  majority  of  votes  less  than  5,000>  the  check  of  each  party 

fcank,  »»s  refus-  .  .  .  . 

ed pay meat.    In   W3S  tO  be  returned  tO  hllU. 

fcrowcht  by  k.      About  the  middle  of  May,  and  before  the  official  canvass  of 

against  B.,  tore-  •       .  c  •  n    i 

cover    the   a-  votes  was  published,  but  alter  it  was  well  known,  Iran  public 

jnount    of     the  i  i  •     i 

jheck,  it   was  information   of  the  result  ol  the  canvass,  how  the  election  had 

beld    tbat,    th 

contract   being  termjnated.  the  defendant  cave  Alexander  notice  not  to  deliver 

illegal,  no  action  '  o 

*h°euck  gfven  fn'  up  hus  check  to  the  plaintiff.  But  immediately  after  the  rcsul: 
«£*  monly  Had  of  the  canvass  was  officially  announced  to  the  public,  and  D. 
the  pufn'thvV0  D.  Tompkins  was  declared  to  have  been  elected  governor. 
Alexander,  on  being  indemnified  by  the  plaintiff,  delivered  the 
checks  to  him. 

At  the  time  the  wager  was  laid,  the  defendant  had  deposited 
in  the  Albany  bank,  more  than  200  dollars,  and  such  deposite 
continued  until  after  the  result  of  the  election  was  generally 
known,  but  before  it  was  ollicially  declared  ;  and  the  defend- 
ant withdrew  the  deposite,  expressly  for  the  purpose  of  defeat- 
ing the  payment  of  this  check,  alleging  that  he  had  laid  the  ber 
as  the  agent  of  a  third  person,  who  had  refused  to  assume  V. 


use. 
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When  the  check  was  presented  by  the  plaintiff,  at  the  bank,  ^w  tork, 
payment  was  refused  for  want  of  funds. 

It  was  agreed  that,  if  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover*  the  defendant  should  give  a 
cognovit  actionem  for  200  dollars,  on  which  judgment  should  be 
entered  5  otherwise,  a  judgment  of  nonsuit  was  to  be  entered. 

Van  Vechlcn,  for  the  plaintiff,  relied  on  the  case  of  Yates  v. 
Foot,  (ante,  p.  1.)  decided  in  the  court  of  errors. 

Hale,  contra,  insisted,  that  the  wager  was  illegal  and  void, 
and  cited  Bunn  v.  Riker*  and  Lansing  v.  Lansing.}  *  1  Johns.  Rc». 


Spencer,  J.,  delivered  the  opinion  of  the  court.  The  case 
does  not  state  the  particular  counts  contained  in  the  declaration. 
It  is  presumed  there  are  counts  on  the  bet,  and  for  money  had 
and  received. 

It  was  admitted,  on  the  argument,  that  the  plaintiff  had  the 
qualifications  of  an  elector  of  governor.  This  admission  is  de- 
cisive against  the  action  upon  the  wager.  It  was  held,  in  Bunn, 
v.  Riker,  4  Johns.  Rep.  426.,  that  where  either  of  the  parties 
was  an  elector,  the  wager  was  illegal,  on  the  ground  that  it 
was  corrupt,  and  against  the  fundamental  principles  of  the  con- 
stitution. 

I  can  perceive  no  ground  for  the  argument,  that  the  money 
which  the  defendant  had  in  the  bank  of  Albany  is  to  be  consi- 
dered as  the  plaintiff's  money.  There  was  no  appropriation  of 
this  money,  either  by  the  bank,  or  the  defendant,  to  the  plaintiff's 
use;  and,  before  the  plaintiff  had  a  right  to  demand  the  sum 
won,  the  defendant  had  withdrawn  his  deposite  from  that  bank. 
From  what  motive  this  was  done,  is  immaterial ;  it  was  not,  in 
any  sense,  the  plaintiff's  money. 

It  appears  to  me  to  involve  an  absurdity  to  say  that  the  plain- 
tiff can  maintain  this  action  as  for  money  had  and  received, 
when,  confessedly,  he  cannot  sustain  an  action  upon  the  chock 
which  the  defendant  gave  to  him  ;  on  the  ground  that  it  is  void, 
as  being  an  illegal  transaction.  This  case  is  very  differciii 
from  that  of  Foot  v.  Yates,  in  error.  There,  the  party  who  had' 
lost  the  bet  sought  to  recover  against  the  stakeholder;  here, 
the  party  winning  the  bet  seeks  to  recover  on  the  ground  of  the 
wager.     It  i«  very  difficult,  from  the  manner  of  deciding  ca.cn- 


426. 

t  8  Johns.  Rep. 

454. 
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new-tork,  jn  the  court  for  the  correction  of  errors,  to  ascertain  the  precise 
principle  adopted  by  the  court.  The  only  opinion  reported  in 
the  case,  is  that  of  Sanford,  senator.  Whether  that  was  adopted 
by  the  majority  of  the  members,  is  uncertain.  The  substance 
of  his  opinion  is,  that  courts  ought  not  to  entertain  suits,  in  such 
a  case,  either  by  the  winner  or  loser ;  and,  so  far  as  respected 
the  loser,  he  considered  the  contract  executed,  and  he  applied 
the  maxim  fieri  non  debet,  sed  factum  valet. 

It  may  be  confidently  affirmed,  that  no  principle  was  adopted, 
in  that  case,  which  countenances  the  present  action. 


Judgment  for  the  defendant. 


Tyler  against  Olney. 


U  a  justice  mis- 
lead a  defend- 
ant, by  inform- 
ing him  tbat  the 
cause  was  dis- 
continued, and 
afterwards  give 
judgment  a- 
gainst  him,  in 
his  absence,  the 
.iudgment  wtli  bt 
revened. 


IN  ERROR,  on  certiorari  to  a  justice's  court. 

A  summons  was  issued  in  the  court  below,  at  the  request  of 
Cone,  as  attorney  for  Olney,  the  plaintiff  below.  The  constable 
who  served  the  summons  informed  the  justice,  at  the  time  of  the 
return,  that  the  cause  would  be  discontinued,  which  the  justice 
noted  upon  the  back  of  the  summons.  About  this  time,  or  soon 
after,  one  Elijah  Durand  appeared  in  behalf  of  the  defendant, 
and  inquired  if  the  cause  would  be  called,  when  the  justice  in- 
formed him  of  what  the  constable  had  stated,  and  showed  him 
the  endorsement  made  on  the  summons.  Durand  produced  no 
power  of  attorney,  nor  alleged  that  he  had  one ;  nor  did  the 
justice  ask  for  one.  After  Durand  was  gone,  Cone  appeared 
in  behalf  of  the  plaintiff,  and  demanded  that  the  suit  should  go 
on,  and  denied  that  he  had  given  the  constable  any  orders  to 
say  that  the  suit  would  be  discontinued.  Upon  explanation 
with  the  constable,  it  appeared  that  there  was  a  mistake  as  to 
the  suit  in  which  the  order  was  given.  The  justice  proceeded 
to  trial,  and  gave  judgment  for  the  plaintiff. 

Per  Curiam.  It  would  be  the  height  of  injustice  to  sustain 
this  judgment.  It  may  be  questioned  whether  the  suit  was  not 
discontinued  and  out  of  court ;  but  if  not,  the  justice  was  bound 
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to  postpone  the  trial,  as  he  had  a  right  to  do,  not  exceeding  six  new-vorkl, 

days,  he  having  misled  the  defendant.     Whether  Durand  was  ^^^r^^> 

authorized  to  appear,  was  not  made  a  question;  the  justice  re-  Griffith 

cognised  him  as  the  agent  or  attorney  of  the  defendant ;  if  he  amS?!.'!. 

had  disputed  his  authority,  he  should  have  required  the  proof  T01"' 
of  it.     The  judgment  must  be  reversed. 

Judgment  reversed. 


Griffith  against  the  Administrators  of  Ketchum,  late  Sheriff 
of  Saratoga. 

THIS  was  an  action  of  assumpsit,  for  money  paid,  money  io  an  action  ©t 
lent,  and  money  had  and  received,  &c.  by  the  intestate,  in  his  money  had  ami 
lifetime,  as  sheriff,  &c.     The  defendant  pleaded  non  assumpsit,  tbe  adminlstra- 

•  1  •  '  mi  •  tor  of  a  sheriff. 

with  notice  of  set-off,  &c.    The  cause  was  tried  at  the  Saratoga  t0  Tew*  the 

°      amount  collect- 

circuit,  on  the  25th  of  May,  1813.     The  plaintiff  gave  in  evi-  fdbytbe  intes- 

'  "  10  tate  on  an  exe- 

dence  a  judgment  against  one  Lajusse,  in  favour  of  James  Fel-  cXluV\i\am- 
lows,  who  assigned  it  to  the  plaintiff,  who  caused  a  fi.  fa.  to  be  r^thYreturn.' 
issued  thereon,  directed  to  the  intestate,  then  sheriff  of  the  SerWon  they?* 
county,  who  returned  the  same  with  the  following  endorsement :  •popart  or  the 
"  By  virtue  of  the  within  execution,  I  have  received  of  the  de-  mV? fofs  and 
fendant,  and  caused  to  be  made  of  his  goods  and  chattels,  in  all,  ?entadueI?onth,,, 
the  sum  off  fly-two  dollars  and  three  cents  ;  twenty-three  dollars  mande-i'  by  her 
and  thirty-seven  and  a  half  cents  of  which  I  have  paid  over  to  itwas  held  that 

•,  /■        t-  -iiir  i*  i  the  return  must 

Maria  Nobles,  for  five  and  a  half  months'  rent  due.  and  costs  be  taken  t0  be 

true,     and    the 

demanded  by  her  attorney ;  six  dollars  and  forty  cents  of  which  "0h"eltehern.str^ 
lias  been  recovered  of  me  by  S.  Drake  and  Samuel  Haight,  on  !ng  du^Td* n£ 
account  of  the  sale  of  the  property  of  the  defendant;  and  the  tiffoMhl  claim 
residue  of  the  said  sum  of  fifty-two  dollars  and  three  cents,  de-  p7esmneV°  the 
ducting  therefrom  two  dollars  and  forty-nine  cents,  for  my  fees,  de1"edDt'o3havt 
I  have  caused  to  be  tendered  to  the  plaintiff's  attorney,  and  Ms  behaifTand 
have  ready  in  court,"  &c.     A  verdict  was  taken  for  the  plaintiff  and   that   the 

/-/*rin  ii  i  •  1  ••  plaintiff       uai. 

ior  nity-two  dollars  and  three  cents,  subject  to  the  opinion  of  therefore,  emi- 

J  *  *  tied  to  recover 

the  court  on  a  case  as  above  stated.       -  no  more  than  th« 

residue  of  th« 
sura  levied,  af- 
ter     deducting 

Buel,  for  the  plaintiff,  contended,  that  the  return  of  the  sheriff  jja  'h^'i.EJjf 
rras  conclusive.     It  i*  parcel  of  the  record  ;  and  the  only  way  ."rear"6  reDt  m 
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of  impeaching  it  is  by  an  action  for  a  false  return.*  The  return 
is  the  solemn  act  of  the  officer,  and  binding  on  him  and  his  re- 
r.BimTH      presentalives.     There  is  nothing  in  the  return  which  shows 
*fTrHrM's    that  any  rent  was  due.     The  statute  does  not  authorize  the 
tors.        sheriff  to  pay  the  rent.     He  is  bound  only  not  to  remove  the 
n22Savstdr.  813.  goods,  until  the  plaintiff  pays  the  rent.     The  return  ought  to 
£»(l?§0  R"  state  the  facts  with  precision,  so  as  to  enable  the  court  to  decide 
whether  there  has  been  more  paid  by  the  sheriff  than  the  plain- 
tiff was  bound  to  pay.     The  landlord  is  not  entitled  to  the  rent 
of  the  current  quarter,  but  only  to  the  end  of  the  last  quarter 
tHaiardv.Baj/- preceding  the  seizure  by  the  sheriff,!  who,  without  a  notice 
R°pdbi.  Jol,n1'  from  the  landlord  of  the  precise  sum  due  for  rent,  is  not  bound 
to  leave  any  of  the  goods  for  the  purpose  of  discharging  the  rent 
1 11  Johns.  Rep.  in  arrear.}    There  is  nothing  in  the  return  to  authorize  a  deduc- 
,8*-  tion  from  the  amount  of  the  verdict.     Where  the  sheriff  returns 

that  he  has  levied  on  goods  {o  a  certain  value,  he  is  answerable 
i  2  Ld.  RaSm.  for  the  amount.§ 

i  075.      8  Saund. 
313,  344.  ».  3. 

Foot,  contra,  insisted,  that  the  return  was  substantially  good, 
f  and  sufficiently  particular  ;  and  that  the  sheriff  was  justifiable 

in  paying  the  rent;  for,  after  notice  of  rent  being  due,  he  is 
y  paigtavt   v.  liable  for  it,  if  he  remove  the  goods  before  it  is  paid.H 

Windham,  I  Str. 
812.     Com.  Dig. 

Thompson,  Ch.  J.  This  is  an  action  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiff;  and  the  only  evidence  relied 
upon  in  support  of  the  action,  is  the  return  made  by  the  intestate 
upon  an  execution  put  into  his  hands,  as  sheriff  of  the  county  of 
Saratoga.  This  return  is  special,  admitting  that  he  had  re- 
ceived upon  the  cxecutiou  fifty-two  dollars,  out  of  which  he  had 
paid  for  rent  due  and  demanded  twenty-three  dollars  and  thirty- 
seven  cents  ;  and  the  only  question  is,  whether  the  sheriff  is  tq 
be  allowed  for  the  rent  thus  paid.  The  statute  (1  N.  R.  L.  437. 
S,  12.)  directs,  that  no  goods  or  chattels  upon  the  demised  pre- 
mises shall  be  liable  to  be  taken  by  virtue  of  an  execution,  on 
any  pretence  whatever,  unless  the  party  at  whose  suit  the  exe- 
cution is  sued  out,  shall,  before  the  removal  of  the  goods,  pay 
the  rent  due,  provided  it  does  not  exceed  the  rent  for  one  year. 
As  the  plaintiff  has  relied  entirely  upon  the  return  made  by  the 
shr'riff,  the  whole  return  must  be  taken  together.  The  plaintiff 
will  not  be  allowed  to  adopt  such  parts  as  make  in  his  favour, 
and  reject  the  residue.     If  he  did  not  choose  to  admit  the  truth 
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of  the  whole  return,  he  should  have  supported  his  action  upon  nf.w-york, 

i  m.  .  -ii  °ct  l815- 

other  proof.      This  return  is  made  under  the  sheriff's  oath  of 

office,  and  is  certainly  to  receive  as  liberal  an  interpretation  as 
the  bare  confession  of  a  party  ;  and  it  is  an  invariable  rule  of 
evidence,  that  a  whole  confession  is  to  be  taken  together,  as 
well  that  which  is  in  favour  of,  as  that  which  is  against,  the 
party.  This  return  states  expressly  that  the  rent  was  due,  and 
this  fact  is  not  pretended  to  be  denied  ;  and  it  is  no  more  than 
reasonable  to  presume,  that  the  plaintiff  had  notice  of  this  claim 
for  rent.  But,  whether  he  had  or  not,  is  immaterial  in  this  case. 
He 'has  waived  all  objection  on  this  ground,  by  ratifying  and 
affirming  the  sheriff' 's  return. 

The  sheriff  having  had  notice  of  the  claim  for  rent,  was,  by 
the  statute,  prohibited  from  removing  any  of  the  goods,  until 
the  plaintiff  in  the  execution  had  paid  the  rent  due.  The  sheriff 
must  be  considered  as  having  paid  this  rent  in  behalf  of  the 
plaintiff;  and  the  plaintiff,  by  adopting  the  return,  as  to  the 
receipt  of  the  money,  must  be  deemed  to  have  adopted  it  as  to 
the  appropriation,  so  far  as  there  was  a  legal  liability  on  the 
part  of  the  plaintiff  to  pay  ;  and,  by  the  statute,  he  was  clearly 
liable  to  pay  the  rent,  it  being  for  less  than  one  year.  The 
payment  of  the  rent  was  for  his  benefit,  as  the  sheriff's  hands 
were  tied  up  until  it  was  paid ;  and  it  would  be  extremely  unjust 
to  allow  the  plaintiff  to  avail  himself  of  the  sale  under  the  exe- 
cution, and  reject  the  payment  of  the  rent.  He  sustains  no 
injury  thereby,  for  no  more  is  allowed  than  he  himself  would 
have  been  obliged  to  pay,  before  he  could  have  availed  himself 
of  his  execution.  The  sheriff  did  not,  therefore,  receive  for  the 
use- of  the  plaintiff  any  more  than  the  surplus  after  paying  the 
rent,  if  the  whole  return  on  the  execution  is  taken  together ; 
and  if  the  plaintiff  will  rely  upon  the  return  alone,  the  whole 
must  be  taken  into  consideration.  The  sheriff  allowed  for  the 
money  paid  on  account  of  the  rent,  which  the  plaintiff  was,  by 
the  statute,  bound  to  pay.  The  judgment  must,  accordingly, 
be  for  (he  sum  of  twenty-eight  dollars  and  sixty-three  cents. 

Spencer,  J.,  and  Yates,  J.,  were  of  the  same  opinion. 


Platt,  J.     The  question  presented  is,  whether,  upon  the 
return  of  the  sheriff  without  any  explanation,  the  defendants  are 
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kew-tork,  liable  for  the   whole  amount  levied  on  the  Ji.  fa.,  or  for  what 

Oct.  1815.  ^      ^ 

other  sum '? 

The  sheriff's  return  is  to  be  received  as  true  in  all  its  parts  : 
it  being  the  only  evidence  on  which  the  plaintiff's  claim  U 
founded. 

With  regard  to  the  rent ;  it  must  be  assumed  as  true,  that  the 
sheriff  paid  it  to  the  person  to  whom  it  was  due  ;  and  as  to  the 
costs,  the  sheriff  paid  what  was  "  demanded''''  by  the  attorney 
of  Maria  Nobles.  Wllat  proportion  of  the  23  dollars  and  37| 
cents  was  paid  for  rent,  and  how  much  of  it  for  costs,  we  are 
left  to  conjecture. 

The  law  did  not  require,  nor  authorize  the  sheriff  to  make 
such  payments,  without  the  plaintiff's  direction  or  consent. 

The  return  does  not  assert  enough  to  show,  that  the  sheriff 
ivas  warranted  in  paying  the  rent  and  costs  ;  because,  it  does 
not  state  that  the  plaintiff  was  privy,  or  assenting  to,  such  pay- 
ment ;  nor  does  it  state,  that  the  rent  was  due  on  the  premises 
where  the  sheriff  seized  the  goods  of  Lajussec.  It  might  have 
been  for  rent  due  on  other  lands.  Whether  the  costs'  paid  by 
the  sheriff  had  any  relation  to  the  rent,  no  explanation  is 
given ;  but  supposing  them  to  have  accrued  in  the  regular 
course  of  collecting  the  rent,  by  what  law  had  the  landlord  a  lien 
for  those  costs,  in  preference  to  ihefi.fa.  of  another  creditor  ? 

The  costs  seem  to  have  been  paid  by  the  sheriff,  because  thr\ 
were  "  demanded  by  the  attorney  of  Maria  NobUs*'*  The  re- 
turn does  not  state  the  amount  of  the  costs,  nor  the  name  of 
the  attorney  who  received  them. 

The  sheriff  is  a  receiver  appointed  by  law,  without  special 
'.onfidencc  reposed  in  him  by  the  individual  creditor;  and  to 
allow  him  to  shield  himself  by  such  a  vague  and  indefinite  re- 
turn, or  to  impose  upon  the  creditor  the  necessity  of  unravel? 
ling  the  mystery,  and  detecting  the  falsity  of  the  return,  would 
greatly  lessen  the  accountability  of  thai  officer,  and  impair  th< 
rights  of  creditors. 

To  protect  himself  against  paying  over  the  money,  which,  h< 
admits,  he  received  on  the//,  fit.,  the  sheriff  is  bound  to  show  all 
the  facts  required  to  warrant  another  appropriation  of  that 
money. 

Suppose  a  person  should  write  to  me,  slating  that  he  had  re- 
ceived, for  me,  100  dollars,  due  to  me  from  A .,  and  that  he  had 
paid  it,  in  satisfaction  of  a  debt  due  from  me  to  B.,  would  no* 


OF  THE  STATE  OF  NEW-YORK.  33.? 

the  receiver,  on  this  evidence  alone,  be  compellable  to  pay  me    Nf,JV  **??*' 
the  100  dollars  ?     The  whole  confession  is  to  be  taken  together  ;  v-*»-v~^^ 
and  then   it  appears  that  he  received  my  money,  and  that  he      G"jw" 
paid  my  debt,  without  showing  any  authority  for  making  such    £SS!mL 
appropriation. 

The  sheriff's  return  is  to  be  regarded  as  a  confession,  or  de- 
claration, of  several  distinct  and  independent  facts;  and  the 
same  legal  consequences  result  from  those  facts,  as  if  they  were 
proved  by  witnesses.  Suppose,  then,  that  the  plaintiff  had 
proved,  by  a  witness,  the  first  fact,  viz.  the  receipt  of  the  money 
by  the  sheriff,  on  the  execution  ;  and  the  defendant  had  then 
proved,  by  a  witness,  the  other  fact,  viz.  that  he  had  paid  part 
of  the  money  for  "  rent  due"  and  for  "  costs  demanded" 
without  further  explanation  ;  would  not  the  sheriff,  on  such 
proof  alone,  be  held  liable  for  the  whole  sum  collected  ? 

At  common  law  there  was  no  lien  for  rent  in  preference  to 
a  /.  fa.;  and  the  statute  (1  K.  fy  R.  edit.  137.)  enacts, 
"  that  no  goods,  shall  be  taken  on  execution,  unless  the  party, 
at  whose  suit  the  said  execution  is  sued  out,  shall,  before  the  re- 
moval of  such  goods,  by  virtue  of  such  execution,  pay  to  the 
landlord  of  the  premises,  all  money  due  for  rent  ;  provided  the 
arrears  of  rent  do  not  amount  to  more  than  one  year's  rent ; 
and  the  sheriff  is  required  to  levy  and  pay,  to  the  plaintiff,  as 
well  the  money  so  paid  for  rent  as  the  execution  money.'' 

Under  this  statute,  the  sheriff  was  not  bound  lo  pay  rent  to  the 
landlord,  on  executing  the^?.  fa.  The  injunction  of  the  statute 
is  merely  against  the  removal  of  the  goods,  until  the  judgment 
•  rcditor  shall  pay  the  rent. 

By  the  expositions  of  this  statute,  which  is  a  copy  of  the  Sta- 
tute of  8  Anne,  (ch.  14.  sect.  1.)  it  is  settled  that  the  landlord  is 
bound,  in  such  cases,  to  give  notice  of  his  claim  for  rent,  before 
the  goods  are  removed  from  the  leased  premises.  (Waring  v. 
Dewberry,    1  Sir.  97.) 

It  does  not  appear  that  any  such  demand  was  made  in  this 
case,  before  the  goods  were  sold  and  removed  ;  and  if  such  de- 
mand had  been  made,  it  would  have  been  the  duty  of  the  sheriff 
to  have  stayed  the  sale,  and  given  notice  of  such  demand  to  the 
plaintiff  in  the  suit ;  and  it  was  for  the  plaintiff,  on  notice,  to 
contest  the  claim  for  rent,  or  to  pay  it,  at  his  election. 

It  does  not  appear  that  the  plaintiff  had  any  such  notice  in  this 
case ;  nor  does  it  appear  whether  the  sum  paid,  was  for  one 
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^F.^'TP?*'  year's  rent,  or  for  seven  years'  rent;  and  from  the  return  alone, 

Oct.  1815.         J  "  ' 

v-^~v-^^  wc  are  to  presume  that  the  sheriff  acted  without  direction  from 
Br°wn        the  plaintiff,  as  to  the  rent ;  and,  therefore,  he  paid  it  in  his  own 

CotfELIi. 

wrong. 

The  sheriff  cannot,  by  a  voluntary  payment  of  rent,  conclude 
the  rights  of  the  creditor.  It  would  have  been  a  good  return, 
that  he  had  seized  the  goods,  but  could  not  proceed  to  a  sale, 
for  that  the  landlord  had  demanded  rent  pursuant  to  the  statute  ; 
and  that  the  plaintiff  was  not  there  ready  to  pay.  (Palgrave  v, 
Windham,  1  Str.  212.) 

As  to  the  money  stated  to  have  been  recovered  of  the  she- 
riff, by  Drake  8r  Haight,  the  return  is  altogether  vague  and  un- 
certain. It  does  not  appear  that  the  sheriff  had  been  subjected 
to  that  payment  by  any  act  or  interference  of  the  plaintiff;  nor 
does  it  appear,  that  in  making  this  payment,  he  acted  with  the 
privity  or  assent  of  the  plaintiff. 

The  fees  for  executing  the  f.  fa.  (2  dollars  49  cents,)  were 
rightfully  deducted  by  the  sheriff;  and  my  conclusion  is,  that 
the  plaintiff  is  entitled  to  judgment  for  the  balance  of  the  whole 
sum  levied,  after  deducting  those  fees  ;  to  wit,  for  49  dollars  and 
54  cents. 

Van  Ness,  J.  was  of  the  same  opinion. 

Judgment  for  the  plaintiff  for  28  dollars  and  G3  cents  only. 


Brown  against  Cowrll. 

a  witness  may       IN  ERROR,  on  certiorari  to  a  justice's  court. 

be  privately  re-  _  .       .  .       ,  ,     .    *"       .      .  ,  , 

exniuini'iiiiythe      After  the  iurv,  in  the  court  below,  had  retired,  they  sent  ana 

jury,  alter  they  it  •  i  mi 

have     retired,  requested  leave  to  examine  Brings,  one  ot  the  witnesses.      The 

with    the     con-  1  _  »•* 

"e"tof  the  >,ar"  justice  applied  lo  the  parties,  to  know  if  they  would  consent  to 
nu^MioiHrn,01'"  n's  being  examined,  to  which  they  agreed,  and  the  justice  went 
«'!'".■ '  "aiKUn"  w'tn  lnc  witness  into  the  room  where  the  jury  were  ;  whether 
Vhieb  it  Smme  tnc  parties  went  with  them  or  not,  did  not  appear.  One  of  the 
eli  b/aTjSS!  jurors  asked  the  witness,  if  Kinney,  who  had  testified  on  the 
men't  win  not  t«  same  trial,  had  not  sworn  false  on  some  former  trial  ;  to  which 

revcn<eilontliat     .  .  .  ..         ,  .    .        .  ,,  mi        • 

account.  the  witness  immediately  answered  in  the  aitirmative.     1  he  jus- 
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lice  then  immediately  told  the  jury  that  the  question  was  impro-    new-york. 
per.     The  jury  then  inquired  as  to  the  general  character  of 
Kinney,  for  truth  and  veracity,  and  the  witness  answered  that 
it  was  not  good  ;  upon  which  the  justice  and  witness  retired, 
and  the  jury  found  a  verdict  for  the  plaintiff. 

Per  Curiam.  This  judgment  must  be  affirmed.  The  admis- 
sion of  the  witness  to  be  re-examined  privately,  by  the  jury, 
would  have  been  improper  had  not  the  parlies  consented  to  it. 
And  although  the  question,  put  by  the  juror,  was  improper,  the 
answer  was  given  before  the  justice  could  correct  it,  and  he  did 
every  thing  that  he  could  do,  by  telling  the  jury  that  the  evi- 
dence was  improper.  Besides,  the  parlies,  having  consented  to 
the  examination,  ought  not  now  to  be  permitted  to  object  to 
what  took  place  upon  such  examination. 

Judgment  affirmed. 


Gill  against  Brown. 

THIS  was  an  action  of  assumpsit  brought  to  recover  com-  a  public  officer 
pensation  for  the  use  of  a  certain  vessel  or  schooner,  called  the  npres^prooriw 
Gold  Hunter,  formerly  belonging  to  the  plaintiff.     The  cause  cesPreDdereedTto 

•     i  i  t    iv  t  .  government. 

was   tried  at  the  Jefferson  circuit,  in    June,   1813,   before  Mr.     vvhereaquar- 

.  ter    master    of 

JUStlCe  bpencer.  the  V.  States,  ba- 

•*  .  ving      obtained 

I  he  defendant  was,  in  the  summer  and  autumn  of  1813.  a  Posse8si°D  °[  •* 

'  boat  which   bad 

deputy-quarter-master  general,  in  the  service  of  the  United  ^^t,ed  b/n; 
States.  The  vessel  in  question  had  been  seized  by  the  collec-  3icliU£ 
tor  of  Oswego,  and  the  defendant  obtained  possession  of,  and  ol^r'wolfidob- 
used  her,  without  the  consent  either  of  the  collector,  or  ^eESTwS 
plaintiff,  for  the  service  of  the  United  States,  in  transporting  he6  would* 'Pur" 
troops,  provisions,  &c.  Afterwards,  in  September,  1813,  it  was  pay  bimlrortbe 
agreed  between  the  plaintiff  and  the  defendant,  that  if  the  plain-  ber-   ai,d    tbe 

•  v  i  •  owner     accord- 

*itl  would  obtain  possession  of  the  vessel  from  the  marshal  of  inglygotP°sse*" 

*  sioo,  on  paying 

the  United  States,  the  defendant  would  purchase  her  at  the  ap-  a^™" 


paying 
marshal  400 
and  tho 
other  party  pur- 
chased the  boat. 


and  paid  for  it  j  it  was  held,  that  he  was  personally  liable  on  his  promise  for  tbe  hire  of  the  boat,  and  that  tbe  pro 
nise  was  fo  aiei  oo  *  good  consideration 
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Kc*rY°5K'  prsiisal  of  men,  and  would  also  pay  him  for  the  previous  use  oi 
v^^-v-^^  the  vessel.  The  plaintiff  accordingly  procured  the  vessel  to  be 
GvLL  delivered  over  to  him,  on  paying  the  marshal  400  dollars  ;  she 
was  then  appraised  at  1,233  dollars  and  33  cents,  which  sum 
was  paid  by  the  defendant.  The  jury,  by  the  direction  of  the 
judge,  found  a  verdict  for  the  plaintiff*,  subject  to  the  opinion  of 
the  court. 

Stours,  for  the  plaintiff,  contended,  that  the  defendant  was 
personally  responsible,  on  this  contract,  in  his  individual  capa- 
f  scow  Rep.  city.  The  case  of  Sheffield  v.  Watson ,*  is  in  point,  to  show, 
that  a  government  agent,  though  contracting  for  things  for  the 
use  of  the  government,  will  be  personally  liable  on  his  contract, 
unless  he  makes  it  in  his  official  character.  In  this  case  nothing 
was  said  as  to  the  character  of  the  defendant,  or  who  was  to 
pay.  There  is  no  evidence  that  the  plaintiff  looked  to  the  go- 
vernment for  payment. 

Further,  it  appears  that  here  was  an  express  promise  by  the 
defendant  to  pay.  He  agreed  that,  if  the  plaintiff  would  obtain 
possession  of  the  boat,  he  would  purchase  her,  and  also  pay 
the  plaintiff  for  the  previous  use  of  the  boat. 

Again,  the  defendant,  in  agreeing  to  pay  for  the  previous  use 
of  the  boat,  went  beyond  the  scope  of  his  authority  as  a  public 
agent,  and  must,  therefore,  be  personally  responsible. 

Benedict,  contra,  contended,  1.  That  the  defendant  being  a 
known  public  agent,  and  making  this  contract  for  the  use  of  the 
government,  was   not  answerable  in  his    individual  capacity. 
The  case  of  Sheffield  v.  Watson  was  not  intended  to  shake  the 
ti/?r«  en.  ioi.  English  authorities.!     And  in  the  case  of  Hodgson  v.  Dexter.] 
Ttm  Ht'y  m,  the  supreme  court  of  the  United  States  expressly  recognised  the 
135.579.  smu.  principles  laid  down  in  Macbeulh  v.  llaldimand.k 
ti  crunch' sRtp.      A  public  agent,  known  to  be  such,  is  not  personally  answera- 
ii  Tam  Rep.  ble,  unless  he  expressly  contracts   in  his   individual  capacity. 
This  must  be  clearly  made  to  appear,  to  show  that  the  party  in- 
tended to  look   to  the  individual,  or  agent,  and  not  to  the  go- 
vernment. 

2.  The  promise,  in  this  case,  was  without  consideration. 
The  only  consideration  shown,  was,  that  the  boat  had  been  used,. 
<hc  preceding  summer,  in  the  service  of  the  government.     If  it 
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had  been  in  the  service  of  the  defendant  himself,  it  would  have   ^oJT'lials*' 
been  a  past  consideration.*  v-**-v-^^ 

Gill 
v. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  court.    This  is 

g  .  *  2  Str.  933.      5 

an  action  ot  assumpsit  to  recover  compensation  lor  the  use  of  John*.  ««^.  272 
the  schooner  Croto  Hunter,  belonging  to  the  plaintiff.  The 
vessel  was,  in  point  of  fact,  employed  in  the  service  of  the 
United  States ;  and  the  only  question  in  the  case  is,  whether, 
under  the  circumstances,  the  defendant  is  personally  responsi- 
ble. It  was  matter  of  general  and  public  notoriety,  that  the 
defendant  was  a  quarter  master,  acting  in  behalf  of  the  United 
States.  Whether,  in  this  particular  case,  he  contracted  in  that 
capacity,  is  the  point  under  consideration.  There  can  be  no 
doubt  that  an  agent  may  make  himself  personally  responsible, 
if  he  13  willing,  and  will  undertake  so  to  do ;  and  it  is  equally 
clear,  that  if  an  agent  means  to  incur  no  personal  responsibility, 
he  must  act  within  the  scope  of  his  authority,  so  as  to  give  a 
remedy  against  his  principal. 

From  the  facts  in  this  case,  it  appears  that  the  schooner 
had  been  seized  by  the  collector,  previous  to  her  being 
employed  in  public  service,  and  was  taken  by  the  defend- 
ant without  the  consent  either  of  the  collector  or  the  plain- 
tiff, and  put  into  public  service,  in  April,  1813.  In  Sep. 
teinber  following,  the  defendant  agreed  with  the  plaintiff, 
that,  if  he  would  get  the  vessel  into  his  own  possession,  exone- 
rated from  the  seizure,  he,  the  defendant,  would  purchase  her, 
at  the  appraisal  of  men,  and  would  pay  him  for  her  previous 
use  in  the  service  of  the  United  States.  The  plaintiff,  accord- 
ingly, on  paying  400  dollars,  procured  the  schooner,  discharged' 
from  the  claim  growing  out  of  the  seizure,  and  she  was  delivered 
to  the  defendant  at  the  appraisal  ;  and  the  claim  now  is  for  the 
use  of  the  vessel,  according  to  the  defendant's  promise.  Here, 
then,  is  an  express  promise  by  the  defendant  to  pay,  and  made 
under  such  circumstances  as  renders  him  personally  responsible. 
There  is  nothing  in  the  case  showing  that  it  was  the  understand- 
ing of  either  party,  that  the  plaintiff  was  to  look  to  the  govern- 
ment for  payment.  The  simple  facts,  that  the  defendant  was 
quarter  master,  and  that  the  services  performed  were  for  the 
United  States,  were  not  sufficient,  when  opposed  to  the  exprest 
and  unqualified  promise  of  the  defendant,  to  exonerate  him  from 
personal  liability. 
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In  the  case  of  Sheffield  v.  Watson,  (3  Cairns'  Rep.  72.)  the 
court  say  it  is  not  enough  that  the  plaintiff  knew  the  defendant 
to  be  a  public  agent,  and  that  the  frigate  built  by  the  plaintiff 
was  to  be  a  public  vessel ;  but  it  should  appear  that  the  de- 
fendant contracted  in  his  official  capacity,  and  on  account  of  the 
United  States,  and  that  the  plaintiff  gave  credit  to,  and  intended 
to  look  to  the  government  alone  for  compensation.  If  the  prin- 
ciples of  this  case  be  adopted,  the  defendant  is  clearly  liable  ; 
and,  indeed,  the  present  is  a  much  stronger  case,  for  here  is  an 
express  promise  to  pay. 

An  examination  of  this  class  of  cases  will  show  that  they  all 
turn  upon  the  question,  to  whom  was  the  credit  intended  to  be 
given  ?  The  reasoning  of  the  court  in  Callen  v.  Queensbury, 
(1  Brown's  Ch.  Rep.  101.  note,)  shows,  pretty  strongly,  the 
injustice  and  unfitness  of  too  easily  listening  to  an  objection 
like  the  present,  and  turning  round  the  party  from  the  person 
with  whom  he  contracted,  to  those  he  may  choose  to  set  up  as 
his  principals.  In  Hodgson  v.  Dexter,  (1  Cranch,  363.)  it  is 
stated  and  admitted  by  the  counsel  on  both  sides,  to  be  a  ques- 
tion of  intention  ;  and  the  court  recognise  that  position  as  cor- 
rect, and  they  go  into  an  examination  of  the  circumstances  to 
ascertain  the  intention,  and  observe  that  the  whole  agreement 
manifests,  very  clearly,  a  contract  made  entirely  on  public  ac- 
count, without  a  view,  by  either  party,  to  the  responsibility  of 
Dexter  ;  and  this  will  be  found  to  be  the  principle  which  run? 
through  all  the  cases  in  the  English  courts  on  this  subject. 

Independently  of  the  express  promise  made  by  the  defendant, 
this  case  furnishes  other  strong  circumstances  to  show  that  he 
ought  to  be  personally  responsible.  The  schooner  was  taken 
out  of  the  possession  of  a  public  officer  of  the  United  Slates. 
For  what  cause  she  had  been  seized  does  not  appear  ;  and  it  is 
very  questionable,  whether  the  government  would  have  con- 
sidered themselves  bound  to  pay  for  the  use  of  the  vessel  whilst 
under  this  seizure.  This,  at  least,  was  so  doubtful,  that  it  is 
not  very  probable  the  plaintiff  meant  to  look  to  the  government; 
nor  docs  the  manner  in  which  this  vessel  was  taken,  without 
the  permission  of  either  the  collector  or  the  plaintiff,  appear  to 
have  been  within  the  scope  of  the  defendant's  authority  as  a 
public  agent ;  and,  if  not,  the  act  might  not  have  been  sanc- 
tioned by  the  government,  nor  the  defendant's  promise  ratified 
and  performed.     No  objection  growing  out   of  the  statute  of 


OF  THE  STATE  OF  NEW-YORK. 


389 


frauds  can  be  raised  against  the  right  of  recovery.  If  the  de- 
fendant is  personally  responsible,  there  was  a  suflicient  consi- 
deration to  support  the  promise*  The  plaintiff  procured  the 
vessel  to  be  discharged  from  the  claim  of  the  United  Slates  by 
virtue  of  the  seizure,  for  which  he  paid  400  dollars  ;  and  this 
was  done  in  pursuance  of,  and  according  to,  the  contract  be- 
tween the  parties.  Here  was,  then,  an  actual  loss  to  the  plain- 
tiff, in  consequence  of  the  defendant's  promise,  and  as  the  con- 
sideration therefor,  which  is  sufficient  to  support  the  promise, 
whether  the  defendant  received  any  personal  benefit  or  not. 
Jn  whatever  point  of  light,  therefore,  die  case  is  considered,  the 
plaintiff  is  entitled  to  judgment. 


Judgment  for  the  plaintiff. 


Jackson,  ex  dem.  Herrick  and  others,  against  Babcock. 


THIS  was  an  action  of  ejectment  for  a  lot  of  land  in  West- 
moreland, in  Oneida  county. 

The  lessors  of  the  plaintiff'  were  the  children  and  heirs  at  law 


tlaughters,  goods,  &c.  to  the  amount  of  15  dollars  each,  devised 

"  1  give,  &c.  to  my  wife,  Mary  Bates,  after  payment  ?™ye"descri£ 


Before  mar- 
riage, bmband 
anil  wife  had  en- 
tered into  a 
written  con- 
tract, by  which 

of  John  Herrick,  who  died  seised  of  the  premises  in  question  ;  ^ey  agreed  that 

t  t  '  neither  would  a- 

and  by  his  last  will  and  testament,  dated  the  17th  October,  1811,  iy"^6 pp0rs°^br: 
after  devising  to  his  nine  children,  by  name,  five  sons  and  four  *dhenuiieir  ma^ 

riage        should 
take  place.their 

as  follows  :  "  1  give,  &c.  to  my  wife,  Mary  Bates,  afterpayment  fnpmtr'  of  *" 
of  my  debts  and  funeral  charges,  all  my  estate,  both  real  and  ajoiutjundjMd 

i     .,      .    ,  ,         .  c  ,  ,        that,  on  the  de- 

personal,  that  1  may  be   in  possession  ol  at  my  decease,  to  be  cease  of  either, 

,,,,.,  ,.  the        survivor 

at  her  absolute  disposal,  according  to  an  agreement  made  and  sn°"iu'    possess 

i  •  -ii  i  ii         <.  Jr    .  aDd  eDJ°>'  tbe 

entered  into  with  her  on  the  27th  day  ol  October,  1802,  under  whole  of  such 

l  c    %/r  7»  wTi,  i  •  .  J°iDt    ProPerty 

the  name  oi  Alary  Hates  J 1  tils,  and  previous  to  our  marnaere  ■  then  reniainin£' 

y  b     '  or  which  might 


it  being  my  real  intention,  that  if  my  said  wife  shall  decease  hf,JPeeiIbbei,th"r 

mutut' 
tions. 
The  husband,  by  his  last  will,  after  g iving  a  small  pecuniary  legacy  to  each  of  his  children,  by  name,  i 
follows:  -  I  give  fcc.  to  my  wile,  iVI  B.,  alter  payment  of  my  debt's  and  funeral  charges,  all  my  estate 


mutual 
tions. 

devised  as 
„-tate,  both  real 
and  personal,  that  1  may  he  in  possession  of  at  my  decease,  to  be  at  her  absolute  disposal,  according  to  an  agree- 
ment made  and  entered  into  with  her  on  the  27th  of  October,  1802,  and  previous  to  our  marriage  :  it  being  my  in- 
tention, if  my  said  wife  shall  die  before  me,  that  my  real  and  personal  estate  shall  be  equally  divided  among  my 
said  children,  their  heirs  and  assigns." 

The  wife  having  survived  her  husband,  died  intestate,  and  without  issue  It  was  held  that  she  took  an  estate  t'ji 
fit,  by  the  devise  of  her  husband  No  technical  words  are  necessary  to  devise  a  fee  The  words,  "  all  my  estate, 
both  real  and  personal,  to  be  at  her  absolute  disposal,"  are  suflicient  to  carry  a/«. 

Since  the  statute  of  wills,  a*  well  a*  before,  a  will  may  be  cojiaraed  ia  eonuesion  with  another  instrument  ot 
writing  to  which  it  refers. 


Vol.  XII. 
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^'oct  Tbi5.K'  before  mc,  that  my  real  and  personal  estate  shall  be  equally  di- 
v-^"v~^->  vided  among  my  said  children,  above  mentioned,  their  heirs  and 
v.  "  assigns."  The  testator  appointed  his  son,  John,  executor,  and 
his  wife,  Mary  Bates  Herrick,  executrix,  of  his  will. 

The  contract,  or  agreement,  referred  to  in  the  will,  between 
the  testator  and  Mary  Bates  Hills,  previous  to  their  intermar- 
riage, after  some  introductory  clauses,  and  mutual  promises  of 
marriage,  as  soon  as  convenient  after  the  execution  of  the  con- 
tract, was  as  follows  :  "  The  parties  further  promise  and  engage, 
each  to  the  other,  that  in  consideration  of  the  many  kind  offices 
which  they  may,  in  the  course  of  Divine  Providence,  be  called 
on  to  render  and  perform,  each  to  the  other,  during  the  remain- 
ing part  of  their  journey  through  life,  that  neither  of  the  con- 
tracting parties  shall,  or  will,  in  any  way,  or  manner  whatever, 
alienate  or  dispose  of  any  part  of  the  property  which  they  now 
possess  or  may  acquire,  to  the  detriment  of  the  other ;  but  that 
whenever  their  persons  are  united,  according  to  the  law  of  God, 
and  the  land,  their  property,  of  whatever  name  or  nature,  shall 
form  a  common  fund,  to  meet  the  various  contingencies  of  life  ; 
and  that,  on  the  decease  of  either,  the  survivor  shall  possess,  and 
enjoy  the  whole  of  such  joint  property,  as  may  then  remain,  or 
have  been  acquired  by  their  mutual  exertions."  "  And,  lastly, 
the  parties  hereunto,  do  freely,  and  voluntarily,  preclude  them- 
selves from  all,  or  any  power,  right,  or  authority,  in  any  way  or 
manner  whatsoever,  to  make  any  disposal  of  the  property  afore- 
said, other  than  is  above  stated."  Soon  after  the  execution  of 
this  contract  the  parlies  intermarried.  Herrick.  the  testator, 
died  in  1811,  and  his  wife,  the  said  Mary  Bales,  survived  him  ; 
and,  afterwards,  previous  to  the  commencement  of  this  suit,  died 
intestate,  and  without  i^suc. 

The  defendant  claimed  to  hold  the  premises,  under  the  sister 
of  the  wife  of  the  testator. 

J.   B.   Yatr?,  for  the  plaintiff.     The  testator  devised  to  his 
wife,  t;  all  his  estate,  real  and   personal,"  without  words  de- 
noting an  estate  of  inheritance  or  fee.     These  words  are  to  be 
understood  as  descriptive  of  the  things  devised,  not  as  denoting 
*rrogmorion  »   the  quantity  of  interest  in  ihe  testator.* 

mTpb.-'d!  t  rty,  Again,  the  testator,  in  declaring  his  intention,  in  case  his  wife 
D\  sea  ;'  should  die  before  him,  devises  ali  his  estate,  real  and  pergonal, 
57  2 *».  '»m>  to  his  children,  their  heirs  and  assigns.  It  is  evident,  that  he 
tfrtm1  'it'xp-  mi.  fully  understood  the  legal  operation  of  those  technical  wonjs, 
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and  meaning  to  give  his  children  a  fee,  he  used  them  as  the  apt   NnJt"'i8(islK' 
and  proper  words  to  express  that  intention.     When,  therefore,  s-^"-v^-» 
in  the  preceding  part  of  the  same  clause,  in  the  devise  to  his      jA™s0N 
wife,    he    omits    the   words  heirs    and    assigns,  must    we    not      BABeocr 
suppose,  that  such  omission  was  intentional  and  advised,  and 
that  lie  did  not  mean  to  give  his  wife  an  estate  in  fee  ?     To 
construe  the  words,  "  all  my  estate,"  as  carrying  an  estate  in 
fee,  the  intention  to  give  such  an  estate  must  be  clear  and  ap- 
parent. 

There  is  no  ground  to  suppose  an  estate  in  fee,  by  implication, 
from  the  words,  "  after  paying  of  my  debts  and  funeral  ex- 
penses." To  carry  a  fee  by  implication,  the  charge  must  be  on 
the  person  of  the  devisee,  in  respect  to  the  estate  devised  to 

him.*  *  Jackson,  e* 

mi  -  ,  -  dem.    Tunnsind, 

I  he  words,  "  to  be   at  her  absolute  disposal,"  refer  to  the  v.«n/uoy0An*. 

'  '  Hep    140.     Jatk* 

agreement  entered  into  between  the  testator  and  his  wife,  before  2*1 Vf  If,arris'  .8 

0  1  Joans.  Hep.  Hi. 

their  intermarriage.     We  must,  therefore,  have  recourse  to  that  f rm^te' 
contract,  to  aid  the  construction  of  these  words  used  in  the  will.  4£flJ'>4a6- 
There  can  be  no  doubt  that  a  devise  may  be  made  to  take  effect, 
with  reference  to  another  instrument. t     Now,  if  we  look  at  the  t  ?»«>«" ««  De- 

»     ,  .  .  ,P      '       ,         ••  i  .  ,  vises,  a2.  49.  52. 

terms  of  this  contract,  it  is  manifest  that  they  give  only  an 
estate  for  life.  The  object  of  the  parties,  was  to  make  a  joint 
fund  out  of  their  separate  estates,  to  guard  against  the  contingen- 
cies of  life,  and  to  be  possessed  and  enjoyed  by  the  survivor. 
They  do  not  look  beyond  the  life  of  the  survivor.  The  terms  of 
the  will  are  then  to  be  restricted  to  the  terms  of  the  agreement. 
The  words,  "  absolute  disposal,"  mean,  therefore,  nothing 
more  than  that  the  wife,  if  she  survived,  should  have  the  sole 
and  exclusive  enjoyment  of  the  estate,  during  her  life;  unless 
they  give  the  power  also  to  dispose  of  the  fee,  by  deed  or  de- 
vise.:}:    If  she  had  such  a  power,  she  has  never  executed  it.        j  i  P.  trmt.  i49. 

1  Mod.  189.  Pow- 
ell on  Potters,  31, 

Sill,  contra.  It  is  much  to  be  regretted,  that  courts  of  jus-  32 
ticc,  in  the  construction  of  wills,  ever  abandoned  technical 
rules,  to  look  after  the  intention  of  the  testator.  Courts  have 
said,  in  the  construction  of  wills,  that  the  intention  of  the 
testator  is  always  to  govern  ;  yet,  afterwards,  in  certain  cases, 
they  say,  we  have  no  doubt  of  the  intention  ;  yet,  on  account  of 
certain  technical  words  used,  we  cannot  carry  that  intention 
into  effect. 

1 .  It  is  laid  down  in  Baddchy  v.  Leppingzvell.^  and  Throgmor-  $  a  Burr  m\ . 


Jacksok 
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nEw-TOP.K,  ton  v.  Holy  day?  to  be  the  established  principle,  that  the  mien'- 
tion  of  the  testator  is  to  govern,  and  that  it  is  immaterial  what 
words  arc  made  use  of,  if,  by  sound  construction,  the  intention 
to  pass  a  fee  is  apparent;  and  that  no  technical  words  are  neces- 

*2B<Ur.  1625.  r    i         ,  ll  _.  .  ,,   ,  .  ,. 

sary  for  that  purpose.  The  testator  gives  all  his  estate  to  his 
wife,  "  after  payment  of  his  debts  and  funeral  charges."  The 
estate  is  thereby  made  subject  to  the  payment  of  debts;  and 
any  words,  which,  according  to  the  English  decisions,  will 
charge  the  estate  devised,  with  payment  of  debts  or  legacies, 

t  Dot  v.  Huh-  will  carry  a  fee  to  the  devisee,  by  implication.! 

Rip'-tos.  on-v.      The  case  of  Jackson  v.  Harris\  I  consider  as  overruled  by 

Holmes,  »  Term 

nrp.  i.  ooodti-  that  of  Jackson  v.  Eull.S 

tie  v.  Maddcrn, 
4  East,  496.  Ack- 
laad  v.  AckUind, 

2    v«*.    687       fSrENCER,  J.     It  was  not  the  intention  of  the  court,  to  over- 

Frenk  v.    Let.  2  L  _ 

^v  famnOwi  ru'e  tnat  casc«     On  the  contrary,  we   declared,  in  Jackson  v. 

Tn'joh,'ii2\p.  Bull,  that  it  was  a  correct  decision.] 

in. 

$  lo  Joknt.  Rep. 

It  appears  to  me,  that  the  decision  in  Jackson  v.  Bull  is  not 
founded  in  principle.  A  fee  is  claimed,  by  implication,  on  the 
ground  that  the  testator  meant  to  benefit  the  devisee,  by  the  de- 
vise of  the  estate  to  him.  Now,  the  devisee,  whether  the  charge- 
is  personal,  or,  on  the  estate  devised,  stands  on  110  better  or  dif- 
ferent ground  ;  it  cannot  be  that  he  is  bound  to  pay  the 
debts  and  legacies,  at  all  events,  or  beyond  the  estate  devised ; 
for  the  devisee  is  not  chargeable  beyond  the  estate  devised  to 
ll  l  it.  n.  l  3i6.  him.H 

ret.  36.  e.  S3  s.  " 

<.*•  2.  The  testator  gives  all  his  estate  to  his  wife,  "  to  be  at 

her  absolute  disposal,  according  to  an  agreement,"  &c.  The 
word,  "  estate,"  unless  restrained  by  other  words,  will  carry  I 

m  Houfasi  v.  fee.**     But  it  is  said,  that  by  referring  to  the  marriage  articles, 

Martin,  1    Term  .  .     .  ,        .  .  ..     , 

jup.AH.  Fuuh.  that  instrument  must  govern,  in  ascertaining  the  intention  ot  the 

tr  v.  Smilon.    2  .      .  .  ...         .  .    , 

Term  Rep.  6*6.  testator.     The  testator  first  uses  words  in  his  will,  which  carry 

Mean  v.  Wise,  2  J 

*w  mi  630.  a  fco    an(]  thcn  refers  to  the  agreement  made  before  marriage. 

itn1uT\\johnts   without  expressing  what  his  intention   was,  in  those  articles. 

tup.  365.  That  agreement  cannot  restrain,  or  abridge,  the  meaning  of  the 

words  first  used  in  the  will,  especially  when  the  testator  was  an 
unlearned  person.  The  words,  "  to  be  at  her  absolute  dispo- 
sal," further  show  the  intention  to  give  a  fee.     In  Jackson,  ex 

niJohnt.  Rep.  dcm.  Bush,\.  Col<mun,U  the  testator  gave  to  his  wife,  "  the 
use  of  all  his  real  and  personal  estate,  to  use  and  dispose  of  at 
her  pleasure,"  it  was  held,  that  the  wife  took  an  estate  in  fee. 


Jackson 

v. 
Baicock. 
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Again,  the  testator  docs  not  devise  over  his  estate,  in  case  his  No^"T8(??K' 
wife  should  survive  him,  but  only  in  case  she  should  die  before 
him.  His  giving  small  legacies  to  each  of  his  children,  shows, 
also,  an  intention  to  disinherit  them.  As  to  the  marriage  arti- 
cles, there  can  be  little  doubt  that  the  intention  of  the  parties 
was  to  create  a  joint  estate,  the  whole  of  which  should  go  to  the 
survivor. 

Platt,  J.,  delivered  the  opinion  of  the  court.  The  only 
question  is,  whether  Mary,  the  widow  of  John  Herrick,  sen., 
took  an  estate  for  life,  or  an  estate  in  fee,  under  the  will  of  her 
husband. 

It  is  an  established  rule,  that  no  technical  words  are  necessary 
to  devise  a  fee,  and  that  the  intention  of  the  testator,  to  be  col- 
lected from  the  whole  will,  is  to  govern  ;  but  the  phraseology 
and  combinations  of  words  used  in  wills,  are  infinitely  various, 
and,  therefore,  the  application  of  any  general  rule  is  often  very 
difficult. 

The  words  used  by  the  testator  in  this  case  are  these :  "  I 
give,  bequeath,  and  devise  unto  my  wife  Mary,  after  payment 
of  my  debts  and  funeral  charges,  all  my  estate,  both  real  and 
personal,  that  I  may  be  in  possession  of  at  my  decease,  to  be 
at  her  absolute  disposal,  according  to  an  agreement  made  with 
her  on  the  27th  day  of  October,  1802." 

I  see  no  ground  to  contend  that  this  devise  falls  within  that 
class  of  cases  which  give  a  fee  by  implication,  where  the  pay- 
ment of  debts  is  charged  upon  the  devisee  personally,  or  specif- 
rally  upon  the  land  devised. 

The  intention,  here,  is  clear,  that  the  residue  of  the  estate 
should  go  to  the  wife,  after  the  debts  and  funeral  charges  were 
paid  from  the  funds  which  the  law  provides  ;  not  that  the  whole 
estate  should  vest  in  the  wife,  subject  to  the  payment  of  debts, 
as  a  condition  of  the  devise.  This  doctrine  is  well  examined, 
and  most  of  the  leading  cases  on  this  point  are  ably  reviewed, 
id  the  case  of  Jackson,  ex  dcm.  Toicnscnd,  v.  Bull.  (10/o/m*. 
Rep.  148.) 

The  words  u  all  my  estate,  both  real  and  personal,"'  "  to  be  at 
her  absolute  disposal,"  are,  undoubtedly,  sufficient  to  vest  a 
fee  ;  unless  those  words  arc  controlled  and  limited  by  the  terms 
nf  the  written  agreement  to  which  the  will  expressly  refers* 
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^o^.'Tsi^'   (Jackson,  ex  dem.  Bush,  v.  Coleman,  2  Johns.  Eep.  391.  ana 
v^^v^te'    the  cases  there  cited.) 

v.  '  There  is  no  question  that,  since  the  statute  of  wills,  as  well 

as  before,  a  will  may  be  construed  in  connexion  with  another 
instrument  of  writing,  to  which  it  refers.  {Powell  on  Devises, 
22.  49.  52.)  Hence  it  becomes  necessary  to  examine  the 
marriage  articles,  in  order  to  determine  the  question  before  us. 
It  is  inferrible,  from  that  agreement,  that  the  husband  acquired 
property  in  right  of  his  wife,  and  that  they  both  contributed  to 
the  joint  fund.  What  was  the  original  proportion  of  each,  does 
not  appear.  It  may  be,  that  the  fund  was  composed  chiefly  of 
the  property  of  the  wife. 

The  husband  may,  therefore,  have  obeyed  a  good  conscience, 
in  disinheriting  his  children  in  favour  of  his  widow ;  and  I  see 
nothing  in  the  agreement  to  control  the  words  in  the  will.  When 
the  agreement  was  made,  the  parties  could  not  foresee  whether 
the  joint  fund  would  consist  of  real  or  personal  estate,  when  the 
event  of  survivorship  should  occur ;  they,  therefore,  say,  "  the 
survivor  shall  possess  and  enjoy  the  whole  of  such  joint  pro- 
perty." 

When  the  will  was  made,  the  testator  spoke  with  reference 
to  the  actual  condition  of  the  fund  at  that  time  ;  and  he  thereby 
devises  to  his  wife  "  all  his  estate,  both  real  and  personal,"  "  to 
be  at  her  absolute  disposal,  according  to  the  agreement"  &c. 
By  the  will,  the  testator  shows  that  he  understood  and  intended 
that  the  agreement  was  to  give  the  full  and  complete  benefit  of 
survivorship  in  all  his  real  and  personal  estate.  The  agreement 
and  the  will  appear  to  me  to  be  perfectly  consistent ;  and  the 
words  "  all  my  real  estate,  at  her  absolute  disposal,"  arc  suffi- 
cient to  carry  a  fee. 

It  is  said  by  the  counsel  for  the  plaintiff,  that,  in  using  the 
words  "  heirs  and  assigns,"  in  the  devise  to  his  children,  the 
testator  shows  that  he  understood  the  meaning  and  effect  of 
those  words  ;  and  that,  in  using  other  words  in  the  devise  to 
his  wife,  he  manifests  an  intention  not  to  give  a  fee. 

I  think  this  weighs  but  little  in  judging  of  the  testator's  inten- 
tion ;  for,  although  the  word  heirs  is  the  most  apt,  it  is  not  the 
only  word  to  devise  a  fee. 

The  contingent  devise  to  the  children  seems  to  me  to  afford 
a  strong  inference  in  favour  of  the  widow's  claim  to  the  fee. 

The  testator  says,  M  It  is  my  intention,  that  if  my  said  wife 
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shad  decease  before  me,  that  my  real  and  personal  estate  shall 
be  equally  divided  among  my  children,  and  their  heirs  and 
assigns."  Now,  if  he  intended  that  his  wife  should  have  only 
a  life  estate  in  the  event  of  her  surviving  him,  why  did  he  not 
limit  the  remainder  to  his  children  ?  It  is  true,  his  children 
would  take,  as  heirs,  the  same  estate  which  such  a  limitation 
would  give  them  ;  but  it  is  equally  true,  that  the  contingent  de- 
vise to  them,  on  the  event  that  his  wife  should  die  before  him, 
was  also  inoperative  and  superfluous.  If  die  widow  has  not  a 
fee,  then  the  remainder,  after  her  life-estate,  is  undisposed  ofbf 
the  will;  and  quoad  hoc,  the  testator  has  died  intestate.  Such 
a  construction  would  defeat  the  intention  of  the  testator. 

In  my  opinion,  therefore,  the  case  shows  a  title  out  of  the 
lessors  of  the  plaintiff;  and  the  defendant  is  entitled  to  judg- 
ment. 

Judgment  for  the  defendant. 


39i 


NEW  VORK. 

Oct.  1815. 


Holmes  against  Nuncaster. 
IN  ERROR,  on  certiorari  to  a  justice's  court. 

"  An  officer,  sued 

This  was  an  action  of  trover,  brought  by  Nuncaster,  in  the  {OT}a*'<°z  g°°<ta 

o  J  '  under  an  execu- 

court  below,  against  the  plaintiff  in  error,  for  bank  notes,  to  the  lion>  ?eeti  on,y 

'      °  ■  *  "  give  the  execu- 

amount  of  22  dollars.     The  defendant  below,  a  constable,  being  ^ce.lB    evir 
present  when  some  money  was  paid  to  the  plaintiff  below,  and  han*1  nmes.  m^ 
some  conversation  arising  about  the  money  being  good,  it  was  de^a^esecu- 
handed  to  the  defendant,  by  the  plaintiff,  for  examination,  and  U°n' 
thereupon  the  defendant,  having  in   his  hands  an  execution 
against  the  plaintiff,  kept  the  money,  and  applied  it  to  the  pay- 
ment of  the  execution,  and  refused  to  deliver  it  to  the  plaintiff 
on  its  being  demanded. 

The  return  states  that  the  defendant  offered  in  evidence  the 
execution,  which  was  objected  to,  but  admitted.  Judgment 
was  given  for  the  plaintiff  below. 


Per  Curiam.  What  the  objection  was  to  the  admission  of 
the  execution  in  evidence,  does  not  appear.  The  execution 
was  all  that  it  was  necessary  for  the  constable  to  show  in  his  de- 
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^ew-york,  fence,  provided  he  had  a  right  to  take  money  under  it ;  he  was 
not  bound  to  show  the  judgment.  It  appears,  from  the  plain- 
tiff's own  testimony,  that  the  money  was  claimed  to  be  held  by 
the  defendant  under  an  execution  against  him ;  so  that  the  only 
question  is,  whether  the  constable  had  a  right  to  levy  and  hold 
the  money  under  the  execution.  The  money  came  into  his 
hands  by  delivery  from  the  plaintiff  himself,  though  for  another 
purpose  ;  so  that  no  question  arises  as  to  the  levy  of  the  execu- 
tion, or  how  far  an  officer  would  be  authorized  to  go  in  this 
respect ;  but,  having  the  money  in  his  hands,  there  can  be  no 
good  reason  assigned  why  it  should  not  be  applied  to  the  satis- 
faction of  the  execution.  Indeed,  we  have  expressly  decided, 
*A>ai,  2:0.  in  Handy  v.  Dobbin*  that  money  or  bank  bills  may  be  taken  in 
execution  ;  and  on  looking  again  at  the  cases,  we  find  nothing 
to  induce  us  to  doubt  of  the  soundness  of  that  decision.  Lord 
Mansfield,  in  the  case  of  Armistead  v.  Philpot,  (Doug.  231.) 
said  that  there  were  some  old  cases  in  which  it  had  been  held 
that  the  sheriff  could  not  take  money  in  execution,  even  though 
found  in  the  defendant's  scrutoire,  and  that  a  quaint  reason  was 
given  for  it,  viz.,  that  money  could  not  be  sold.  But  it  is  evi- 
dent that  he  did  not  think  this  a  sound  reason,  and  the  result 
of  the  motion  in  that  case  would  seem  pretty  strongly  to  sanction 
the  right  of  the  officer  to  take  money  under  an  execution. 
This,  however,  has  been  otherwise  ruled  in  the  K.  B.  in  later 
t  FiMhouse  ▼.  cases,  (4  East,  510.1  9  East,  48.|)  and  carried  so  far,  that  the 
Francis  v.  Wash,  court  would  not  allow  the  sheriff  to  apply  surplus  money  raised 
Hardw.  63.        on  a  sale  ol  property  under  an  execution,  to  the  satisfaction  ol 

\KnigMv.Crii-  •         ■      i  •     i  i  •  ,  i    >       1  1 

die-  another  execution  in  his  hands  against  the  same  dclendant,  al- 

though no  other  property  was  to  be  found.  In  the  case,  how- 
ever, of  The  King  v.  Webb,  (2  Shower,  1G6.)  it  was  ruled,  that 
a  sheriff  may  take  ready  money  under  a  levari  facias  ;  and,  in 
this  respect,  there  is  no  difference  between  a  levari  facias  and  a 
fieri  facias;  and,  in  Dallon^s  Sheriffs  145.,  it  is  expressly  laid 
down,  that  money  may  be  taken  under  a  fieri  facias.  The 
supreme  court  of  the  United  Stales,  in  Turner  v.  Fendall,  (1 
C ranch,  117.)  after  examining  all  the  cases,  adopt  the  same 
doctrine.  They  say  they  could  perceive  no  reason  why  aa 
execution  should  not  be  levied  on  money  ;  the  one  given  in  the 
books,  that  money  could  not  be  sold,  was  not  a  good  one. 
The  reason  of  a  sale  is,  that  money  only  will  satisfy  an  execu- 
tion ;  and  if.  any  thing  else  be  taken,  it  must  be  turned  info 
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money  ;  but  this  can  be  no  good  reason  for  refusing  to  take  the 
very  article,  to  produce  which  is  the  sole  object  of  the  execu- 
tion. We  are  of  opinion  that  the  judgment  below  must  be  re- 
versed. 

Judgment  reversed. 


Keep  &  Hale  against  Goodrich. 

THIS  was  an  action  of  assumpsit.  The  declaration  contain-  Tn  a5s„mp8iti  on 
ed  three  counts.  The  first  stated,  that  certain  differences  having  l^Tto  IrHti*- 
arisen  between  the  plaintiffs,  as  executors  of  Nathan  Hale,  de-  promise"?  the 
ceased,  and  the  defendant,  concerning  a  promissory  note,  made  perform"*'!*  a° 
by  the  defendant  to  their  testator,  dated  the  7th  day  of  Februa-  stated0  to  be™^ 
ru.   1797,  by  which  the  defendant  promised  to  pay  him,  for  'he'   plaintiffs' 

1  •         i    '  r  1  •        1  promise  to  fulfil 

value  received,  69/.  3s.  8a.  lawiul  money,  on  demand,  with  law-  «>•■*"*,«■  1* 

.  .  .  .      ,.        .  Part>    and   both 

Jul  interest,  at  six  per  cent.,  in  certain  liquidated  securities  given  PrTisehsp  we.re 
by  the  treasurer  of  Connecticut ;  and  that  to  put  an  end  to  such  ratinnt°i»econ- 

•>  '  I  current;        and 

differences,  the  parties,  heretofore,  to  wit,  &c.  "  respectively  uiafwas'Vhat 
submitted  themselves  to  the  award  of  John  Elmore,  to  be  made  rSnY^veMi 
between  them,  of,  and  concerning  the  said  differences  ;  and  in  ti»awhPrf"<m£ 
consideration  thereof,  and  that  the  plaintiff,  at  the  special  in-  gre'ed8  to  **ml 
stance  and  request  of  the  defendant,  had,  then  and  there,  under-  b  ,  yet'tTat.  at 
taken,  and  promised  the  defendant  to  perform  and  fulfil  the  plaintiff  deciar- 
award  of  the  said  John  Elmore,  to  be  made,  &c.  of  and  con-  'nou?h  tii'e  de- 

rr  •  11      1  •  femlant    "as   to 

cernine;  the  said  differences,  in  all  things  on  their  part  to  be  '*  bound  by  his 

0  °  I  award,   he,    the 

performed  and  fulfilled,  he,  the  defendant,  undertook,  &c.  to  per-  p"»'ntifl>asnot 

i  '  '  '  l  to    be     r.ound ; 

form  and  fulfil  the  said  award,  in  all  things,"  &c.  The  plaintiffs  ha'towSTSS 
averred  that  Elmore  having  taken  upon  himself  the  burthen  of  i%unJ 0('y''hi3  ba! 
the  arbitrament,  did,  on  the  15th  of  May,  1814,  at,  &c.  make  rit&u'SjtHz 
his  award  in  writing,  &c.  and  thereby  awarded,  that  the  defend-  eation^TuTtha" 
ant  should  pay  the  said  plaintiffs,  as  executors  aforesaid,  the  award  'in  Ma*, 
sum  of  391  dollars  and  31  cents,  in  full  satisfaction  of  their  new,"  that  the 
claim  on  the  said  note,  of  which  said  award,  the  said  defendant,  cafe  not  being 

'  concurrent,  the 

afterwards,  to  wit,  &c.  had  notice  ;  and  although  often  request-  <jefeo*u*"«  p«>- 
ed,  &c.  to  pay  the   said  sum.  &c.  according  to  the  tenor  and  tlot'^Zk'm 
effect  of  the  said  award,  and  of  his  promise,  &c. ;  yet,  not  re-  Um- 
garding,  &c.  he  did  not  pay,  &c.     The  second  count  was  on  an 
Vol.  XII.  3  E 
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neW-york,   insimul  compulassent.     The  third  count  was  also  on  an  insimul 
computassent,  with  the  plaintiffs,  as  executors,  &c. 

The  defendant  pleaded  the  general  issue,  with  notice  of  set- 
off. 

At  the  trial,  the  plaintiffs  gave  in  evidence,  a  letter  of  the  de- 
fendant, dated  Albany,  August  19th,  1811,  addressed  to  John 
Elmore,  in  which,  speaking  of  the  claim  of  the  plaintiffs,  and 
alleging  that  he  owed  nothing,  he  says  :  "  But  I  have  agreed  for 
you  to  say  what  I  shall  do  in  this  case,  and  hold  myself  obligated 
accordingly,"  &c.  On  the  23d  of  November,  1811,  the  de- 
fendant again  wrote  to  Elmore  on  the  same  subject,  and  promised 
to  send  hirn  some  papers  relative  to  his  payments,  &c. 
•  On  the  8th  of  January,  1814,  he  again  wrote  to  Elmore,  and, 
after  mentioning  that  he  had  been  called  on  again  by  the  plain- 
tiffs, about  the  business,  he  says  :  "  I  still  wish  you  to  make  up 
your  mind  on  this  business,  as  I  am  willing  to  agree  to  your  de- 
cision, and  abide  your  judgment." 

The  defendant,  on  the  8th  of  January,  1814,  wrote  to  Elmore 
as  follows  :  "  I  wrote  you  some  time  since,  concerning  Squire 
Hale  and  myself.  I  wish  you  to  make  up  your  mind  according 
to  what  you  have  understood,  as  you  have  had  more  knowledge 
than  any  other  person  about  my  business.  1  think  I  made  a 
kind  of  statement  to  you.  I  am  called  upon  by  Mr.  Keep,  and 
have  renewed  a  line  lo  you  on  the  matter  ;  and  I  wish  you  to 
look  into  the  business,  and  give  your  opinion,  for  a  full  settle- 
ment of  the  business,"  &c.  "  N.  B.  I  am  willing  to  have  the 
note  matter  settled  on  your  opinion." 

On  the  28th  of  January,  1814,  Elmore,  who  lived  at  Canaan, 
in  the  state  of  Connecticut,  wrote  to  the  defendant  at  Albany, 
acknowledging  the  receipt  of  his  letter  of  the  8th  of  January, 
saying,  he  should  have  no  objection  to  determine  what  was  right 
in  the  matter,  if  they  (the  plaintiffs)  would  agree  to  it,  after 
Laving  the  circumstances  stated  to  him  again,  as  they  were  somc- 
what  out  of  his  mind.  "  But  they  will  not  agree  to  abide  my 
judgment ;  for  J.  Hale  (one  of  the  plaintiffs)  told  me,  when  he 
called  on  me,  some  time  since,  for  my  opinion  in  the  matter,  that 
you  wus  bound  to  abide  my  judgment,  but  he  was  not,  unless  he 
liked  it.  i  then  told  him,  1  would  not  determine  it,  unless  he 
was  bound  also.  If  they  will  agree  with  you,  to  refer  their 
i  lairn  to  me,  and  gi\r  me  a  .statement  of  tin.'  fact.  I  will  deter- 
mine the  question  between  you." 
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Keep  &  Hale 

v. 

Goouricri 


Elmore  testified,  that  he  had  not  seen  the  defendant  for  some    N^Y"Y.P!?K' 

7  Oct.  1815. 

time  previous  to  the  19th  of  August,  1S11,  nor  since,  until  after 
lie  made  his  award;  and  that  the  defendant  had  never  appeared 
before  him,  nor  submitted  the  matter  in  controversy  to  him, 
otherwise  than  as  is  contained  in  the  above  letters.  That  after 
writing  the  letter  to  the  defendant,  of  the  '28th  of  January,  1814, 
one  of  the  plaintiffs,  who  resided  at  Goshen,  in  Connecticut, 
called  on  him,  and  agreed  that  they  would  be  bound,  and  abide 
by  his  award.  No  notice  of  the  time  and  place  where  he  would 
meet,  to  make  up  an  award,  was  given  by  him,  to  the  defendant ; 
nor  did  he  inform  the  defendant,  that  he  had  taken  upon  himself 
to  decide  between  the  parties  ;  nor  that  the  plaintiffs  had  agreed 
to  abide  by  his  decision;  nor  was  the  defendant  present  when 
he  undertook  to  make  up  his  decision. 

The  plaintiffs  produced  an  award  in  writing,  dated,  Canaan, 
May  15th,  1814,  which,  after  reciting  that  the  plaintiffs,  as  exe- 
cutors, <Scc.  and  the  defendant,  had  submitted  the  controversy 
subsisting  between  them,  relative  to  a  promissory  note,  &c.  and 
that,  ';  having  heard  the  parties,  and  taken  the  case  into  con- 
sideration," he  was  of  opinion  that  there  was  due  to  the  plain- 
tiffs, as  executors,  &c,  on  the  said  note,  391  dollars  and  31 
cents  ;  and,  therefore,  he  awarded,  that  the  defendant  should 
pay  to  the  plaintiffs  the  said  sum,  in  full  satisfaction  for  their 
claim  on  the  said  note. 

The  judge  charged  the  jury,  that,  in  his  opinion,  there  was 
sufficient  evidence  of  a  submission,  on  the  part  of  the  defendant, 
of  the  matter  in  difference  between  the  plaintiffs  and  defendant ; 
and  that,  without  regarding  the  matter  as  a  submission  to  El- 
more, he  might  be  considered  as  having  been  constituted  the 
agent  of  the  defendant,  to  adjust  and  ascertain  the  amount  due 
on  the  note.  The  jury  found  a  verdict  for  the  plaintiffs,  for  417 
dollars  and  50  cents. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
:rial. 


Parker,  for  the  defendant. 


//.  Bleeckcr,  contra. 


Spexcer,  J.,  delivered  the  opinion  of  the  court.     It  is  very 
clear,  that  Elmore  did  not  act  as  the  private  agent  of  the  defend- 
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new  tork,  ant,  in  adjusting  the  claim  made  on  him  by  the  plaintiffs.  He 
made  a  formal  award  between  the  parties,  and  refused  to  act, 
unless  the  plaintiffs  agreed  to  be  bound  also.  The  count  on  an 
insimul  computassent  cannot  be  maintained. 

The  real  question  is,  whether  the  defendant  is  bound  by  the 
award,  it  appearing  clearly  in  evidence,  that  the  plaintiffs  re- 
fused to  be  concluded  by  it,  up  to  the  28th  of  January,  1814. 
Subsequent  to  that  time,  the  plaintiffs  agreed  to  be  bound  by 
the  award  ;  but  the  defendant's  agreement  to  submit  to  Elmore, 
and  to  be  bound  by  his  decision,  was  on,  or  anterior  to,  the  8th 
oi  January,  18  i  4  ;  so  that  there  was  no  point  of  time  when  both 
parties  bound  themselves,  b}'  agreement  with  each  other,  to 
submit  their  controversy  to  Elmore,  and  to  be  bound  by  his 
award. 

In  Livingston  v.  Rogers,  (1  Caincs^  Rep.  583.)  it  was  decided, 
that  in  assumpsit  on  mutual  promises,  the  declaration  must  allege 
that  they  were  concurrent.  In  that  case,  the  promise  was 
stated,  "  and  that  in  consideration  the  plaintiffs  had,  at  the  de- 
fendant's request,  promised  to  perform  his  part ;  the  defendant, 
afterwards,  to  wit,  the  same  day,  promised,"  &c.  The  court 
were  of  opinion  that  the  judgment  ought  to  be  arrested;  but 
there  being  a  good  count,  and  a  motion  to  amend,  leave  was 
given  for  that  purpose,  on  payment  of  all  the  costs. 

The  only  consideration,  in  this  case,  for  the  defendant's  pro- 
mise, is  the  plaintiffs'  promise  ;  and  it  is  alleged,  in  both  counts 
on  the  award,  that  the  defendant's  promise  was  made  in  consi- 
deration of  the  plaintiff's  promise,  and  both  promises  are  laid 
as  concurrent  acts  ;  and  we  have  seen,  that  if  the  promises  were 
not  alleged  to  have  been  made  concurrently,  it  would  have  been 
good  ground  for  arresting  the  judgment.     It  is  a  necessary  con- 
sequence, that  the  proof  should  support  this  allegation  in  the 
declaration,  and  show  that,  in  point  of  fact,  the  promises  were 
considerations  reciprocally  for  the  parties.     Here  the  proof 
negatives  the  fact,  that  the  consideration  of  the  defendant's 
promise  to  submit  and  abide  by  the  award  of  Elmore^  was,  that 
the  plaintiffs  had,  at  the  same  time,  made  the  like  promise  ;  for 
it  clearly  appears  that  the  plaintiffs  refused  to  submit  and  be 
bound  by  Elmore* s  award,  long  after  the  defendant  professed  a 
willingness  to  make  the  submission. 
M   190.  In  Tuchtr  v.  Woods*  we  recognised  the  principle   that,   in 

contracts  where  the  promise  of  one  party  is  the  consideration 
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for  the  promise  of  the  other,  the  promises  must  be  concur-  newyork. 
rent  and  obligatory  upon  both  at  the  same  time;  and,  in  addi- 
tion to  the  case  in  Caincs,  1  Chitty^s  PI.  297.,  and  3  T.  R. 
653.,  were  cited,  which  fully  warrant  the  position.  The 
same  doctrine  is  contained  in  Paine  v.  Cave,  (3  T.  R. 
148.)  and  in  Kingston  v.  Phelps,  (Peakeh  N.  P.  227.)  The 
plaintiff  proved  that  the  defendant  consented  to  be  bound  by  an 
award  to  be  made  on  a  submission  by  other  underwriters  on  the 
same  policy,  but  the  witness  proved  no  agreement  on  the  part 
of  the  plaintiff  to  be  bound  by  the  award.  Lord  Kenyan  held, 
that  there  was  no  mutuality,  and,  therefore,  the  defendant's 
agreement  was  a  mere  nudum  pactum.  It  is  correctly  stated  by 
Kent ,  J.,  in  Livingston  v.  Rogers,  that  Hobart  (Bii.)  observes, 
that  the  promises  must  be  at  one  instant ;  for,  else,  they  will  be 
both  nuda pacta. 

There  must  be  a  new  trial,  with  costs  to  abide  the  event  of 
:he  sujt. 

New  trial  granted. 


Niven  against  Spickerman  &  Stever. 


>N  ERROR,  on  certiorari  to  a  justice's  court. 

This  was  an  action  of  covenant,  brought  by  Spickerman  & 
Stever  against  the  defendant  below.  The  defendant  prayed 
oyer,  which  was  refused  by  the  justice,  who  told  him  that  he 
had  no  right  to  see  the  covenant  until  it  was  produced  on  the 
trial.  The  defendant  then  pleaded  the  general  issue,  and,  after 
an  adjournment,  the  cause  was  tried  before  a  jury.  A  covenant 
or  agreement  of  partnership,  signed  by  the  defendant  below, 
to  which  he,  and  the  plaintiffs  below,  and  several  other  persons, 
were  parties,  to  dig  for  a  mine,  for  their  joint  benefit,  was 
produced.  By  the  agreement,  it  was  stipulated,  that  the  affairs 
of  the  company  should  be  conducted  by  trustees,  to  be  chosen 
by  a  majority  of  the  subscribers  ;  and  it  appeared  that  the  plain- 
tiffs below  were   the  trustees  so  appointed.     The  defendant 


Tr»  no  action  of 
covenant  in  a 
justice's  court, 
the  defendant  is 
entitled  to  oyrr, 
before  he  c*n  be 
called  od  to 
plead. 

An  unincorpo- 
rated company 
canDOtsue  in  the 
name  of  their 
trustees. 

Covenant  does 
not  lie  oa  an 
agreement  of 
partnership,  to 
compel  the  pay- 
ment of  a  ba- 
lance due  to  the 
partnership 
from  one  of  the 
partners. 
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Ko^"Tsi5K'  below  had  paid  all  his  original  subscription  money,  and  the 
company  having  been  engaged  in  digging  for  upwards  of  two 
years,  without  any  success,  he  relinquished  all  that  he  had  paid, 
and  refused  to  contribute  any  more. 

This  suit  was  brought  by  the  plaintiffs  below,  as  trustees  of 
the  company,  to  compel  the  defendant  to  pay  a  balance  due 
from  him  to  the  company,  on  partnership  account.  Judgment 
was  given  for  the  plaintiffs,  in  the  court  below. 


Per  Curiam.  There  has  been  an  utter  subversion  of  legal 
principles  in  this  case. 

The  return  presents  ground  for  many  objections,  but  it  is 
sufficient  to  say,  1.  That  the  justice  committed  an  error  in  not 
allowing  the  defendant  below  oyer  of  the  covenant  declared  on,, 
before  he  was  compelled  to  plead. 

2.  This  being  an  unincorporated  company,  it  cannot  sue  in 
the  name  of  its  trustees. 

3.  The  only  remedy  by  partners  against  each  other,  for  ba- 
lances due  on  partnership  account,  is  by  bill  in  equity,  or  action 
of  account. 

Judgment  reversed. (a) 


.'  la  Casey  v.  Brush,  (^  Cai/ttt' Rep.  2.V.  ,  it  was  decided,  that  as'umpsit  will  not  lie  hv  ere 
partner  against  the  other,  for  a  balance  of  account,  unless  upon  an  express  promise  to  pay. 
fn  Moravia  v.  Levy.  Bullcr,  J.,  held,  th.it  assumpsit  would  lie  by  one  partner  against  the  other, 
«>n  an  express  promise  to  pay  the  balance  of  arcount  struck  between  them,  though  the  articles 
of  copartnership  contained  a  covenant  to  account  at  certain  times.  (3  Term  Rep  488.  n.  c  ) 
■o,  Huburt  v.  Uvward,  8  Mass.  H'p  304. 
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Hotchkiss,  Sheriff,  &c.  against  M'Vickar. 
THIS  was  an  action  of  trover,  for  a  fishing  net,  tried  at  the  a  sherirr  cannot 

.  .  maintain    trover 

Columbia  circuit,  in  1814,  before  Mr.  Justice  Van  Mess.  for  pods  tor- 

■  tiously        taken 

On  the  Gth  oi  July,  1814,  and  long  previous,  the  net  was  the  out^or  the  dm, 
property  of  Garret  Claw,  against  whom  a  writ  of  fieri  facias  j^jy  {hf™£ 
issued  the  7th  of  July,  1814,  on  a  judgment  against  him,  in  fa-  SJU^JTSJ 
vour  of  John  P.  Beehnan.  On  the  6th  of  July,  the  day  pre-  a£iv^or0ef  |n* 
vious  to  the  delivery  of  the  writ  to  the  deputy  sheriff,  the  de-  anTa'se^ureof 
fendant,  without  the  leave  of  the  plaintiff,  took  away  the  net  The"  stanueTf 
from  the  place  where  it  had  been  left   by   Claw.     The   ex-  the  goods  oi  the 

.  .  ii-/ii  debtor  are  bound 

ecution  was  tested  in   May  term,  and  returnable    in  August  from  the  den ve- 

J  .  ry  of  the  writ  of 

term,  1814.     The  defendant  had  applied  to  Claw  for  leave  to  execution  to  u,« 

1  l  ,  sherui,  does  not 

take  the  net,  which  he  refused,  observing,  that  he  had  given  a  »«"  the  pro- 
judgment  bond  to,  Beehnan.  fore8!mdUtsince 

The  deputy  sheriff,    on   receiving   the    execution,  went  ">Jjy5ghfJH 
search  of  the  net,  and  learning  that  the  defendant  had  taken  it,  KJ&KS 
demanded  it  of  him,  by  virtue  of  the  execution  against  Claw.  «£»t*i 
The  defendant  admitted  that  he  had  taken  the  net,  but  refused 
to  deliver  it  to  the  deputy  sheriff. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  the  above  case. 

Vanchrpool,  for  the  plaintiff.  1.  The  property  was  bound 
from  the  teste  of  the  execution  ;  and  the  defendant,  being  a 
wrong-doer,  cannot  assert  any  right  against  the  sheriff.  The 
rule  of  the  common  law,  except  as  to  bona  fide  purchasers, 
remains  the  same  as  before  the  statute  of  29  Car.  II.  ch.  3.  s. 
16.  That  statute  was  made  to  protect  bona  fide  purchasers 
only.  As  to  all  other  persons,  the  execution  binds  the  property 
from  the  teste  of  the  writ.* 

2.  Then,  can  the  sheriff,  before  actual  possession,  maintain 
trover  for  the  goods  of  the  defendant,  wrongfully  taken  away  ?  j^'i's.S'ti.  cLl' 
To  maintain  trover,  an  absolute  or  general  property  in  the  4l£  a  Mod.si 
goods  is  sufficient,  though  the  plaintiff  has  never  had  the  actual  »nd£i\*rtan. 
possession.!  If  a  person  has  the  right  of  possession,  the  law  usaund.  47  «. 
implies  possession.  As  it  respects  Clazv,  the  debtor,  the  sheriff  Am ».  karpt^i 
had  the  absolute  property  against  all  the  world.     In  regard  to 


*l  Sand.  SI9  f 
710/,'.  10  f'm. 
Ab.  5B7.    Exec*- 
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xew-vork,    a  bankrupt,  it  was  held,  in  Fowler  v.   Down,*  that  he  had  a 

Oct.    I8!j.  l  ' 

right  against  every  body,  but  his  assignees  ;  and  that  it  was 
not  competent  to  a  third  person  to  dispute  the  bankrupt's  title. 
The  assignees  may  maintain  trover  for  goods  of  the  bankrupt, 
cfr-47. "  '  '  taken  by  a  sheriff  on  execution,  subsequent  to  the  act  of  bank- 
ruptcy, and  prior  to  the  commission  and  assignment ;  for  the 
property  is  held  to  be  in  the  assignees,  by  relation,  from  the  time 

I  cooper  and  o-  the  act  of  bankruptcy  was  committed.!     The  gist  of  this  action 

titers     v.    C/iittri  ,  ,,    , 

mnd   others,    i  is  the  wronsjui  conversion. 

Burr.  20—33. 

Bronk,  contra.     It  is  an  established  principle,  that  to  main- 
tain trover,  the  plaintiff  must  have  the  actual  possession,  or 
1 7  Term  Rep.  9.  right  to  possession,  as  well  as  the  right  of  property,  j     A  sheriff 
cAiHyVV/.  150.    who  receives  an  execution,  does  not  thereby  acquire  an  absolute 
or  general  property  in  the  goods  of  the  debtor,  but  merely  a  spe- 
cial property  by  the  seizure ;  and  he  stands  on  the  same  ground, 
I  i  ciiittys  pt.  as  to  his  right  of  action,  as  a  factor,  consignee,  or  trustee.§ 
47  a.  note  i.  In  Jackson  v.  Catlin,\\  it  is  said  that  the  sheriff  may  maintain 

It  8  Johm.  Rep  J 

»*8.  trover,  or  trespass,  on  account  01  the  special  property  he  acquires 

**\Cainti,Rtp.  in  the  goods  by  the  seizure*  In  Hey  I  v.  Burling  **  the  court  said 
that,  in  this  action,  there  must  be  the  right  of  property  and  pos- 
session, or  right  of  possession,  in  the  plaintiff.     Possession  most 

iUfiw/.su.  accompany  the  special  property. tt  The  plaintiff  must  have  an 
interest  in  the  goods,  arising  either  from  the  right  of  property,  or 
possession.  The  sheriff,  by  the  delivery  of  the  execution  to 
him,  acquires  no  interest  in  the  property  of  the  defendant ;  he 
acts  under  the  authority  of  the  writ,  and  as  the  agent  of  the  law 
to  execute  its  judgment.  He  can  acquire  no  interest  or  proper 
ty  in  the  goods  of  the  debtor,  until  he  has  made  an  actual  seizure. 
It  is  true,  that  *  by  the  common  law,  the  goods  of  the  debtor 
were  bound  from  the  teste  of  the  execution,  and  by  our  statute, 
from  the  delivery  of  the  writ  to  the  sheriff.  But  because  the 
property  of  the  debtor  is  so  bound,  it  does  not  follow  that  the 
sheriff  acquires  an  interest  in  them  before   seizure.     The  law 

?t«  E<ui,y^.  gives  him  only  a  right  to  seize  those  goods.  In  Payne  v.  Drew.\\ 
all  the  cases  on  the  subject  are  examined  by  Lord  FJlenborongh, 
who  delivered  the  opinion  of  the  court  of  K.  B.  that  though  the 
delivery  of  the/,  fa.  binds  the  goods  of  the  debtor,  yet  the  pro- 
perty in  the  goods  is  not  divested  out  of  him,  until  execution 

N  s<A*merkotn  executed. §§     A  subsequent  execution,  first  levied,  will  defeat  a 

\ .    Volkenburgh, 

II  Johnt.     Rip. 

639.    Barker  \  ■  NUIt  r,  C  Johnt.  Rep.  195.    iSaund.  47.  a.    2  Tidd's  Pr.  S25. 
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prior  execution  first  delivered  to  the  sheriff.*  In  Bliss  v.  Bull,] 
it  was  decided,  that  if  a  sheriff  sells  property  after  the  return 
day  of  the  execution,  without  a  previous  seizure,  he  is  a  trespass- 
er. But  how  can  he  be  considered  a  trespasser,  if  he  was  vest- 
ed with  such  a  special  property,  by  the  delivery  of  the  f.fa.  to  ^v'1^""" 
him,  that  he  could  maintain  trover  ?  132.  °  "*'  R'r' 

Again,  an  action  is  given  to  the  sheriff  only,  for  his  indemni- 
ty, and  because  he  is  liable  over  to  the  plaintiff,  in  the  execution. 
But  if  the  sheriff,  in  this  case,  returns  nulla  bona,  would  he  be 
liable  ?  If  not,  he  is  not  damnified,  and  cannot,  therefore,  have 
any  right  of  action.  As  soon  as  the  goods  are  seized,  the  sheriff 
may  have  the  amount  endorsed  on  the  execution,  and  will  be  so 
far  discharged.  But,  in  this  case,  could  he  make  such  an  en- 
dorsement ? 

Again,  a  sheriff  cannot  sue  for  property  which  he  cannot  levy 
upon  ;  and  he  cannot  levy  an  execution  after  the  return  day. 
In  trover,  the  defendant  may  bring  the  goods  into  court,}:  if  they  \*Jj™-  ™* 
are  susceptible  of  it.  And,  suppose  the  defendant  had  brought 
the  net  into  court,  could  the  plaintiff  levy  on  it,  or  seize  it,  by 
virtue  of  the  execution,  after  the  return  day  ? 

The  cases  under  the  bankrupt  laws  of  England,  depend  on  the 
peculiar  provisions  of  those  laws. 

Vanderpool,  in  reply.  I  go  on  the  ground  of  the  common, 
law,  as  it  existed  before  the  statute  ;  for  all  the  cases  agree  that, 
as  between  the  sheriff  and  the  party,  the  common  law  has  not 
been  altered  by  the  statute,  which  protects  bona  fide  purcha- 
sers only.  By  the  common  law  the  goods  were  bound  from 
the  teste  of  the  execution,  and  the  sheriff  might  take  them  out 
of  the  hands  of  a  bona  fide  purchaser.^     If  so,  must  not  the  pro-     9  Jmnymout, 

•1  r  •  1_      •  L.  L       -a?  x.    e  ■  I,   Cro.    Eliz.    174 

pertv  or  right  of  possession    be  in   the   snenii  before  seizure  .'  Borcher  v.  wut- 
r      J  b  f  man>  Cr0.  Elil 

This  title  to  the  possession  commences  with  the  teste  of  the  exe-  lo- 
cution, by  relation.  In  Rorlce  v.  Dayrcll.\\  Lord  Kcnyon  says?  11  4  Term  Reg. 
that,  "  as  by  the  common  law,  abridged  as  it  is  by  the  statute  of 
frauds,  the  property  of  the  debtor's  goods  is  bound  by  the  de- 
livery of  the  writ  to  the  sheriff;  there  then  remains  no  property 
in  the  debtor."(a)  The  case  of  Payne  v.  Drew,  was  that  of 
two  contending  creditors,  and  the  maxim  of  vigilantibus,  non 
dormientibus,  leges  subvenlunt,  applied.     That  case  is  clearly  dis- 

(a)  See  the  observations  of  Lord  ElUnberevgh  on  tbis  dictum  of  Lord  Kenyan,  in  4  E*st,6lL 
{Fsynt  v.  Drtiv.) 

Yol.  XII.  3  P 

i 
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new- tork,  tinguishable  from  the  present,   which  is  between  the  sheriff  and 

Oct.  1815.  0  l  ' 

v^^^v^^^  the  party. 
hotchkiss         A  person  having  the  special  property,  without  the  actual  pos- 
ar\  ickar.     session,  may  maintain  trover  against  a  mere  stranger,  or  tort 

*  i  CKatfi  pi.  feasor.* 

151.     2    Sound.  rn  ...  ...  .  i       i        •      • 

47  c.    2  Hoirs       1  rover  is,  in  iact,  a  special  action  on  the  case  :  and  who  is  it 

Abr.  5G9.      Fo/i-  .    '.  .  J 

ur  v.  Doun,  i  that  objects  to  the  plaintiff's  title  to  maintain  this  action  ?  Not 

Bos   k  Pull.  41.  J  l 

7T/%ChJ   Q-oona  fidc  purchaser,  but  a  mere  wrong  doer,  a  trespasser. 

13.  '         " 

SrENCER,  J.,  delivered  the  opinion  of  the  court.  It  is  too 
late  to  question  the  construction  which  has  been  uniformly  given 
to  the  statute  of  29  Car.  II.  ch.  3.  s.  16.,  which  enacts,  "  that 
no  writ  of  fi.  fa.,  or  other  writ  of  execution,  shall  bind  the 
property  of  the  goods  of  the  party  against  whom  such  writ  of 
execution  is  sued  forth,  but  from  the  time  that  such  writ  shall  be 
delivered  to  the  sheriff,"  &c.  That  construction  has  been,  that 
the  statute  being  made  to  protect  purchasers,  does  not  alter  the 
law,  as  between  the  parties ;  and  the  common  law,  prior  to  the 
statute,  was.  that  the^.  fa.  had  relation  to  its  teste,  and  bound 
the  defendant's  goods  from  that  time  ;  so  that  if  the  defendant 
had  afterwards  sold  them,  though  bona  fide,  and  for  a  valuable 
consideration,  they  were  still  liable  to  be  taken  in  execution. 
(2  TidtPs  Pr.  914,  915.,  and  the  note,  7  T,  R.  21.,  and  the  case 
of  Parson  v.  Gill,  in  the  notes.  1  Saund.  219.  (/.)  10  Vin. 
Abr,  566.  Comb.  145.  2  Eq.  Cos.  Abr.  381.)  To  remedy  the 
unjust  effect  of  the  relation  of  a  f.  fa.  to  its  teste,  which  pro- 
duced great  mischief  to  purchasers,  the  statute  was  passed. 
Our  statute  (1  R.  L.  501.  s.  6.)  is  substantially  a  transcript  of 
the  British  statute. 

The  goods  in  question  were  then  bound  by  the  execution 
in  the  plaintiff's  hands,  at  the  time  the  defendant  took  them 
away. 

The  only  remaining  inquiry  is  this  ;  can  the  plaintiff,  who 
never  levied  on  the  goods,  maintain  an  notion  for  the  conver- 
sion of  them,  when  they  were,  in  fact,  taken  tortiously  by  the  de- 
fendant before  the  plaintiff  received  the  execution,  on  the  ground 
that  thrv  were  bound  by  the  execution  in  consequence  of  the 
teste  being  prior  to  the  defendant's  taking  them  ? 

To  entitle  a  party  to  maintain  trover,  two  things  arc  necessa- 
ry :  1st.  Property  in  the  plaintiff;  and,  2d.  A  wrongful  conver- 
sion by  the  defendant.     The  plaintiff's  property  may  be  general, 
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or  special.     A  carrier,  bailee,  or  the  person  who  finds  a  chattel,    newyohk, 
has,   in  regard  to  his  possession,  sufficient  property  to  entitle 
him  to  maintain  the  action.     A  sheriff  who  has  seized  goods  on 
nfi.fa.,  may  maintain  this  action  against  any  person  who  takes 
them  away,  and  converts  them,  before  a  sale.  (2  Saund.  47.) 

I  have  not  met  with  a  case  which  shows  that  an  action  of  tro- 
ver can  be  maintained  by  a  sheriff,  for  goods  tortiously  taken  out 
of  the  possession  of  tfec  party,  against  whom  the  execution  issued, 
before  the  execution  comes  to  the  hands  of  the  sheriff,  and  where 
he  has  never  levied  on  the  goods.  It  has  been  repeatedly  held, 
that  neither  before,  nor  since  the  statute,  the  words  "  bound 
from  the  delivery  of  the  writ  to  the  sheriff,"  alter  the  property 
of  the  goods;  but  it  continues  in  the  defendant  until  the  execu- 
tion is  executed.  This  construction  was  given  by  Lord  Hard- 
7uic/ce  to  the  statute,  in  Loivthal  v.  Tonkins,  (2  Eq.  Cas.  Abr. 
381.)  This,  also,  was  Lord  Ellcnboroxighh  opinion  in  Payne  v. 
Dreiu,  (4  East,  536,  537.) 

If  the  goods  are  rescued,  the  sheriff  may  return  that  they  are 
rescued,  and  he  will  not  be  liable.  (1  Ventr.  52.,  1  Brownlow, 
132.)  This  shows  that  the  property  did  not  vest  in  him ;  indeed, 
the  execution  creates  the  lien,  for  the  benefit  of  the  creditor  ;  and 
the  sheriff  is  the  mere  minister  of  the  law,  to  procure  for  the 
creditor,  satisfaction  of  the  debt;  and  to  this  end,  the  sheriff  is 
invested  with  the  right,  after  he  has  found  the  property  and 
levied  on  it,  to  hold  possession  until  a  sale  :  and  if  that  possession 
is  violated,  he  may  maintain  trespass  or  trover. 

It  has  been  uniformly  held  in  this  court,  that  an  actual  levy  of  a 
fi.fa.  was  necessary.  Thus,  in  Dcvoe  v.  Elliot,  (2  Cables,  143.) 
it  was  decided,  that  where  a  sheriff  has  levied  an  execution,  in 
due  time,  he  may  complete  the  same  by  sale,  but  cannot  levy 
after  the  return  day.  So  again,  in  Bliss  v.  Ball,  (9  Johns.  Rep, 
132.)  a  levy  was  considered  an  essential  requisite.  The  reason 
given  by  Chitty,  (1  Chit.  PI.  151.)  why  a  sheriff  carrier,  fac- 
tor, &c,  may  maintain  trover,  in  consequence  of  their  special 
property  in  goods  taken  out  of  their  possession,  is  quite  satis- 
factory, and  reasonable.  It  is  because  they  are  responsible 
over  to  their  principal. 

In  the  present  case,  the  plaintiff,  as  we  have  seen,  cannot 
be  considered  as  having  the  general  property ;  and,  in  my 
judgment,  he  never  had  a  special  property.  In  such  a  casf. 
that  species  of  property  can  alone  arise  from  possession. 
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The  execution,  I  agree,  had  a  retrospective  operation.  The 
goods,  in  this  case,  being  bound  from  the  teste,  gave  the  sheriff  a 
right  to  reduce  the  goods  to  possession,  if  he  could  have  levied 
on  them ;  but  he  could  not  find  them.  Would  the  sheriff  be 
liable  to  the  party  in  whose  favour  the  execution  was,  under  the 
facts  in  this  case  ?  I  conceive,  most  clearly,  not ;  and  it  seems 
to  me,  that  consideration  furnishes  a  decisive  criterion ;  for  if 
the  sheriff  is  not  liable  to  the  plaintiff  in  the  execution,  cui  bono 
is  he  prosecuting  this  action  ?  Not  to  protect  himself  from  any 
liability  over,  but  to  gain  to  himself  something  which,  for  aught 
I  see,  would  be  his  own,  when  recovered. 

On  the  principle,  therefore,  that  a  levy  was  necessary  to 
constitute  a  special  property  in  the  plaintiff,  in  the  goods,  and 
that  no  levy  has  ever  been  made,  the  defendant  is  entitled  te 
judgment. 

Judgment  for  the  defendant. 


Adams  against  Freeman. 


Entering  a  dwel- 
ling house,  with 
out  license,  is  a 
trespass. 

Keeping  an  inn 
amounts  to  a  ge- 
neral lire  use; 
and  familiar  in- 
timacy may  be 
evidence  of  a  ge- 
neral license. 

If  a  person  en- 
ter a  dwelling 
house,  by  per- 
mission, and 
continue  there 
after  be  has 
been  requested 
to  leave  it,  lie 
becomes  a  tres- 
passer aft  initio. 


IN  ERROR,  on  certiorari  to  a  justice's  court. 

This  was  an  action  of  trespass,  brought  by  the  plaintiff  in 
error  against  the  defendant  in  error,  for  entering  the  plaintiff's 
house.  The  defendant  pleaded  not  guilty ;  and,  on  the  trial, 
the  plaintiff  proved,  that,  he  being  in  bed,  (whether  in  the  day 
time  or  at  night  is  not  stated,)  the  defendant  entered  his  house 
without  permission.  The  plaintiff's  son,  by  order  of  his  father, 
requested  the  defendant  to  leave  the  house  ;  to  which  the  de- 
fendant answered,  that  he  would  go  when  he  pleased.  The 
plaintiff's  wife  then  ordered  the  defendant  to  go  off,  to  which 
the  defendant  gave  a  similar  answer.  The  plaintiff  then  rose 
from  bed,  and  ordered  the  defendant  to  leave  his  house,  but  he 
still  refused  to  go,  and  remained  there  half  an  hour,  without 
doing  any  other  injury,  and  then  departed. 

The  defendant  moved  for  a  nonsuit,  and  the  justice  decided 
that  the  proof  was  insufficient  to  sustain  the  action,  and  non- 
suited the  plaintiff,  with  costs. 
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Arnold 

v. 
Camp 


Per  Curiam.  To  enter  a  dwelling  house  without  license,  is,  kew-york, 
in  law,  a  trespass.  Any  person  professing  to  keep  an  inn, 
thereby  gives  general  license  to  all  persons  to  enter  his  house. 
But  the  house  of  the  plaintiff  does  not  appear  to  have  been  an 
inn,  and,  therefore,  to  render  such  an  entry  lawful,  there 
must  be  a  permission  express  or  implied;  and  familiar  intimacy 
may  be  evidence  of  general  license  for  such  purpose.  Accord- 
ing to  the  evidence,  here  was  no  such  permission  ;  and,  there- 
fore, the  act  of  entering  the  plaintiff's  house  was  a  trespass. 
Besides,  if  the  defendant  had  received  permission  to  enter,  as 
by  being  asked  to  walk  in,  upon  his  knocking  at  the  door,  his 
subsequent  conduct  was  such  an  abuse  of  the  license,  as  to 
render  him  a  trespasser  ab  initio. 


Judgment  reversed, 


Arnold  against  Camp. 


THIS  was  an  action  on  a  promissory  note,  payable  to  the 
plaintiff,  or  bearer,  on  demand,  for  464  dollars  and  69  cents, 
dated  the  10th  of  February,  1813,  and  executed  by  Camp, 
and  one  Downing,  his  partner,  against  whom  process  had  been 
issued  jointly  with  Camp,  but  who  was  not  taken.  The  cause 
was  tried  before  Mr.  Justice  Spencer,  at  the  Oneida  circuit,  in 
June,  1815. 

The  note  in  question  had  been  given  up  by  the  plaintiff  to 
Downing,  upon  the  latter  giving  his  own  note  for  the  amount ; 
but  Downing  afterwards  took  back  his  own  note,  and  returned 
the  partnership  note  to  the  plaintiff,  on  the  plaintiff's  telling 
him,  that  if  he  did  not  do  so,  he  should  work  for  him  no  longer. 
The  partnership  between  Camp  and  Downing  was  dissolved  in 
June,  1813,  and  the  plaintiff  had  notice  of  the  dissolution. 
Camp  had  given  Downing  property  for  the  purpose  of  taking  up 
this  note. 

A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  court. 


Where  a  pro- 
missory  note  13 
giveD  by  a  part- 
nership, and  the 
payee  after- 
wards takes  the 
individual  note 
of  one  of  the 
partners  for  the 
amount,  an'! 
gives  up  the 
partnership 
note,  it  is  a  pay- 
ment of  the 
partnership 
note. 

And  if  the 
payee  after- 
wards gets  back 
the  partnership 
note  from  the  in- 
dividual part- 
ner, on  redeli- 
vering him  his 
note,  and  brings 
an  action  upon 
the  partnership 
note,  the  othei 
partner  may  3- 
vail  himself  of 
these  circum- 
stances ai  al* 
to  the  »ctioc. 
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C.  M.  Lee,  for  the  plaintiff,  contended,  1.  That  there  was 
no  consideration  for  the  exchange  of  the  partnership  note  for 
the  note  of  one  of  the  parties  only.* 

2.  The  fact  of  exchanging  the  partnership  note  for  the  note 
lComynan'con-  of  the  individual  partner,  was  not,  of  itself,  a  payment  of  the 

tracts,  9— 13.  i   •  I 

t  2  Johns.  Rep.  partnership  note.T 

455.         5  Johns.     .  fmt 

Rep.™,  b Johns.      3.    1  he  time  for  the  payment  of  the  partnership  note,  which 

Rep.  58.  7  Johns.  .  1     J  r  l  ^ 

johns^Rr  oV  was  §'ven  f°r  a  precedent  debt,  having  elapsed,  and  the  note 
Re*  ass0" "sdk  not  navmg  been  paid,  the  plaintiff  is  entitled  to  recover  under 
rr'obey  v.  Bar.  tne  counts  f°r  work  and  labour. j 

bcr,5  Johns.  Rep. 
f>8.      Johnson  v. 

Rep.3\o. srerai      Storrs,  and  JV.  Williams,  contra,  contended,  that  the  part- 
Re'p.  s&     F«fr  nership  note  having  been  taken  up  by  Downing,  and  his  own 
JoAw.'/jqi.  389.  note  accepted  in  its  stead,  the  partnership  note  was  thereby 
satisfied  and  extinguished.  They  did  not  dispute  any  of  the  au- 
thorities cited  on  the  other  side,  but  said  they  were  cases  of  notes 
given  at  the  time  of  the  contract,  and  were  not  applicable  to  the 
present  case ;  that  where  a  note  is  given  for  a  precedent  debt, 
and  it  is  expressly  agreed  to  be  received  as  payment,  it  shall  be 
<  g  Cranch,  26«,  payment. §    The  giving  up  the  partnership  note  was  the  highest 

1 1    Johns.    Rep.  .  .  r  i  c     n 

i»9.  evidence  of  an  agreement  to  accept  the  note  or  Downing  as 

payment.  It  was  either  taken  in  payment,  or  as  collateral 
security.  It  could  not  be  the  latter,  for  its  correlative,  the 
partnership  note,  was  gone. 

i\u  Ea<rs  Rep.       The  case  of  Newmarck  and  another  v.   Clay  and  others, \\  in 

839—243.     Kiu-  .         .  J  . 

r«wy.iwy#0B,  the  K.  B.,  is  in  point,  that  the  delivering  up  the  partnership 
note,  and  receiving  the  other,  is  such  a  payment  of  the  former, 
that  no  action  can  be  maintained  on  it ;  and  in  this  case,  also,  it 
is  an  answer  to  the  third  point  made  by  the  plaintitf's  counsel. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
question  is,  whether,  under  the  circumstances  of  this  case,  Camp 
is  not  discharged  from  all  responsibility  upon  this  note.  There 
is  nothing  in  the  case  showing  that  Downing  is  insolvent,  or 
unable  to  pay  the  note  he  gave  in  his  individual  capacity.  As 
Downing  had  received  property  to  discharge  the  note,  the  rede- 
livery of  it  to  the  plaintiff  was  unjust,  as  it  respected  Camp,  and 
he  is  justified  in  availing  himself  of  all  legal  measures  to 
exonerate  himself  from  the  payment.  The  circumstances  ap- 
pcar  to  fully  warrant  the  conclusion,  that  the  individual  note  of 
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Downing  was  intended  to  be  given  to,  and  was  actually  received  new-york, 
by,  the  plaintiff,  in  satisfaction  of  the  partnership  note.  This  v^^-v-«w 
was  delivered  up  for  the  purpose,  as  must  necessarily  be  infer-  A"JOI,n 
red,  of  being  destroyed.  This  in  a  much  stronger  case  than  ClJ"' 
that  of  Shechy  v.  Mandevillc.  (G  Cranch,  264.)  It  is  there  held, 
that,  although,  as  a  general  principle,  a  promissory  note  will  not 
of  itself  discharge  the  original  cause  of  action,  yet  if,  by  agree- 
ment, the  uote  is  received  as  payment,  it  satisfies  the  original 
contract,  and  the  party  receiving  it  must  take  his  remedy  on  it. 
That  case  also  shows  that  the  doctrine  of  nudum  pactum  has 
no  application  to  cases  like  the  present;  there  also,  as  in  this 
case,  it  was  the  note  of  one  of  the  firm  that  was  held  to  discharge 
the  partnership.  The  same  doctrine  is  maintained  in  Newmarck 
v.  C%,  (14  East,  239.)  and  in  Toby  v.  Webster,  (5  Johns. 
Rep.  72.)  This  court  considered  the  acceptance  of  a  note  as 
an  extinguishment  of  a  pre-existing  debt,  if  agreed  to  be  receiv- 
ed as  payment;  and  Whetherby  v.  Mann,  (11  Johns.  Rep. 
513.)  is  a  still  stronger  case.  It  is  there  held,  that  when  a  ne- 
gotiable note  has  been  received  in  satisfaction  of  a  judgment,  it 
is  an  extinguishment  of  the  judgment  debt.  If  the  facts,  then,  in 
the  case  before  us,  will  warrant  the  conclusion,  that  when  the 
individual  note  of  Downing  was  taken,  and  the  partnership  note 
delivered  up,  it  was  intended  and  agreed  to  be  considered  as 
payment  of  the  note  in  question,  there  can  be  no  doubt  but 
that,  in  judgment  of  law,  it  will  operate  as  a  satisfaction  of  the 
partnership  note  ;  and  that  the  facts,  not  only  fairly,  but  neces- 
sarily, lead  to  such  a  conclusion,  will,  in  my  opinion,  admit  of  no 
doubt.     The  defendant  is  accordingly  entitled  to  judgment. 

Judgment  for  the  defendant. 
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Ryder  against  Cudderback  and  Coleman. 
The  act  reia-      THIS  was  an  action  of  trespass,  for  taking  and  carrying  away 

tive  to   common  .       . 

35hch3242(s8eS8  a  y°ke  °f  oxen,  belonging  to  the  plaintiff. 

•ufborius  26t!;i  0n  the  12th  of  March,  1814,  William  Lewis,  by  virtue  of  a 
schooiUDdistfict  warrant  directed  to  him  by  the  defendants,  and  C.  Bailey,  jun. 
voteT'tajc'on  as  trustees  of  the  twenty-seventh  school  district,  in  the  town  of 
habitants  or  tue  Pompey,  in  the  county  of  Onondaga,  took  from  the  plaintiff,  a 
purpose    of      yoke  of  oxen,  which  were  regularly  advertised  for  sale   for  six 

building  a  school     ,  1         1  i  •.,  .  .         -„•««•       «    -mm         1 

house.  &C.&C.    days,  and  sold  at  public  auction  on  the   19th  ol  March,  1814, 

to  choose  trus-    . 

tees,  who  are  to  tor  67  dollars.     The  warrant  was  regular,  beannsr  date  March 

raise    the    sum  .  .  ,  . 

Totedby  an  as-  10,  1814,  having  a  regular  tax  list  annexed  to  it,  to  raise  the  sum 

sessroent,    "  on  '  n 

an  the  taxable  of  175  dollars,  with  five  cents  on  each  dollar,  for  the  collector's 

inhabitants  or 

sreeawe"rto'thae  ^ees '  and  which  tax  list  contained  the  name  of  the  plaintiff,  and 
they t0o°nWhtax  the  amount  of  his  tax. 

pZeding^ea?"  At  a  meeting  of  the  inhabitants  of  the  said  school  district,  pur- 
by  the^inhaM-  suant  to  public  notice  for  that  purpose,  on  the  third  Tuesday  of 
oMsVict *inC Sep-  September,  1813,  the  defendants,  and  Clark  Bailey,  were  duly 
the  trustees  elected  trustees,  and  William  Leiuis,  clerk,  and  the  site  for  a 
assessment,   a-  school  house  to  be  erected,  was  fixed,  and  one  hundred  and  se- 

preeable  to  the  •  . 

t.vy    of    the  venty-nve  dollars  agreed  to  be  raised  lor  that  purpose.     And 

town  tax  for  the  J  °  x        ' 

wh,rh  a'3' who  at  a  regu'ar  meeting  of  the  inhabitants  of  the  district,  on  the 
jXbiuntaofathe  24th  oi  January,  1814,  it  was  resolved  that  the  tax  for  building 
time'  th"  tax  ^le  school  house,  should  be  made,  according  to  the  last  spring 
no"  aTOtreguient  assessment,  as  the  town  taxes  were ;  and  at  a  legal  meeting  on 
bitan~tab^>  '"the  the  25th  of  January,  it  was  voted  that  the  money  for  building  the 
assessed   his"83  school  house  should  be  raised  by  a  tax,  according  to  the  last 

proportion.      It  .       , 

was  held  that  spring's  assessment. 

the    preceding       It  appeared  that  the  plaintiff  was  not  a  taxable  inhabitant  of 

■liar     must    be  *  1  i     i  l  • 

understood,  ac  the  town  of  Pompey,  in  the  year   1812,  and  that  his  name  was 

cordins    to  the  ?  J^  J 

Kfneraiiaw  re-  not  0n  the  tax  list  of  the  town,  for  that  year;  but  the  plaintiff 

Utive  to  the  as-  V  1 

"oiimUo'd  oafncl  was'  on  anc^  before  the  third  Tuesday  of  September,  1813,  a  taxa- 
tnuKar'enTiin"  b\e  inhabitant  of  the  said  district,  and  continued  so  to  be  until 
o?  Al$t)  TZ  after  the  19th  of  March,  1814. 

Motoftbe'tTuB-      The  defendants  made  up  their  tax  list  for  the  said  district, 

thTre""™,'  "<*'-'  from  the  tax  list  of  the  said  town  for  the  year  1813,  in  which  tax 

list  was  the  plaintiff's   name,  and  his  estate  assessed  at  1,819 

dollars;  and  the  defendants  directed  the  collector  to  collect 
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from  the  plaintiff,  39  dollars  and  9  cents,  which  was  the  sum   nf,w-york, 
»  •  i    i         °ct- ,815- 

he  was  legally  liable  to  pay,  agreeable  to  the  levy,  on  which  the 

town  tax  was  raised  in  the  year  1813,  provided  the  said  school- 
tax  list  ought  to  have  been  made  from  the  town-tax  list  of  that 
year. 

It  was  agreed  that  if  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  a  judgment  should  be  entered  for 
the  plaintiff  for  67  dollars  ;  but  if  the  court  should  be  in  favour 
of  the  defendant,  a  judgment  of  nonsuit  was  to  be  entered. 

Sabin,  for  the  plaintiff. 

Kellogg,  contra. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  court.  This 
is  an  action  of  trespass,  de  bonis  asportatis,  brought  against  the 
defendants,  as  trustees  of  the  twenty-seventh  school  district,  in  the 
town  of  Pompey,  and  county  of  Onondaga  ;  who  have  issued  a 
warrant  to  collect  a  tax  laid  on  the  district,  and  under  which  the 
plaintiff's  property,  which  is  now  in  question,  was  taken  and 
sold.  The  only  irregularity  complained  of,  and  relied  upon,  in 
support  of  the  present  action,  is,  that  the  tax  ought  to  have 
been  laid  according  to  the  tax  list  of  1 8 1 2,  and  not  of  1 8 1 3  ;  and 
if  so,  that  the  plaintiff  was  improperly  assessed,  as  he  was  not  a 
taxable  inhabitant  of  the  district  in  1812. 

It  is  not  easy  to  discover  the  reason  or  necessity  for  the  va- 
rious votes  that  appear  to  have  been  taken  in  relation  to  the  tax 
in  question,  some  of  which  were  in  the  fall  of  1813,  and  others 
in  the  winter  of  1814.  It  is,  however,  no  more  than  a  fair  and 
liberal  interpretation  of  the  proceedings  of  the  meeting  of  Sep- 
tember, 1813,  to  say,  that  the  tax  was  then  voted.  There  is  no 
form  prescribed  by  the  statute,  in  which  the  question  for  raising 
the  money  shall  be  presented  to  the  voters.  The  vote,  as  enter- 
ed in  the  minutes  of  the  meeting,  was,  that  175  dollars  be  ap- 
propriated for  building  a  school  house,  and  the  vote  of  the  24th 
of  the  same  month,  of  September,  shows  it  was  to  be  raised  by 
tax.  I  assume,  therefore,  that  the  tax  was  voted  in  September, 
1813,  which  is  putting  the  plaintiff's  case  on  the  strongest  ground. 
The  question  then  is,  according  to  what  tax  list  should  the  assess- 
ment have  been  made  ?  The  act  directs,  that  after  the  district 
meeting  have  voted  a  tax,  the  trustees  shall  proceed  to  apportion 
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the  same  on  the  taxable  inhabitants  of  said  district,  according 
to  the  tax  list  of  the  preceding  year.  (1  JV\  R.  L.  262.  s.  8.) 
By  the  general  law  relative  to  the  assessment  and  collection  of 
SuTlVbaSt3°f  taxes,  (2  JV.  U.  L.  510..)  the  assessment  roll  is  to  be  com- 
pleted by  the  1st  of  August  in  each  year.  When,  therefore, 
the  statute  in  relation  to  school  districts  speaks  of  the  tax  list  of 
the  preceding  year,  it  must  be  understood  as  referring  to  the 
year  ending  in  August,  when  the  general  assessment  is  to  be 
completed  ;  and  must  be  so  construed,  as  if,  instead  of  the  pre- 
ceding year,  it  had  said  the  preceding  tax  list.  It  would  be 
absurd  to  suppose  the  legislature  intended  to  pass  over  one  tax 
list,  and  regulate  the  assessment  according  to  the  list  of  a  prior 
date.  The  plaintiff  was  a  taxable  inhabitant  of  this  district  in 
September,  1813,  when  the  money  was  voted  to  be  raised  ;  and 
there  can  be  no  possible  reason  why  he  should  not  bear  his 
proportion.  The  trustees  were,  then,  correct  in  regulating 
their  assessment  by  the  tax  list  of  1813  ;  and,  if  so,  it  is  admit- 
ted that  the  proceedings  were  regular,  and  that  there  are  no 
grounds  upon  which  the  present  action  can  be  maintained. 
Judgment  of  nonsuit  must,  accordingly,  be  entered,  pursuant 
to  the  stipulation  in  the  case. 

Judgment  of  nonsuit. 


The  PEorLE,  ex  relatione  Wilsox,  against  The  Supervisor- 
ok  Albany. 

After  the  su-      THIS  was  an  aUcrnativc  mandamus  to  the  supervisors  of  the 

pervisors    of    a  _  ' 

county    have    C0UI1|y  of  Albam/,  directing  them  to  audit  and  allow  the  relator, 

V>a?sc(l  upon  the      ~         J  •'■  O 

account   of   a  a  COnstablc  of  the  city  of  Albany,  his  account  for  removing 

coii'tanlo  lor  re-  j  o>  o 

riiToTve^aMon-  certain  paupers  from  the  city  of  Albany  to  the  adjoining  towns, 

^i^Cn!"*  or  to  show  cause,  &c. 

mari«m°a?  <ii-  The  defendants  returned,  that  at  their  annual  meeting  at  the 
uidit  udaiioir  capitol,  in  the  city  of  Albany,  on  the  1st  Tuesday  of  October, 
the  relator,  ww  1814,  the  relator  presented  them  an  account  for  the  removal  of 

not   be   granted  ,  .  ,,  .  , . 

on  the  ground  several  paupers  lrom  Albami  to  the  adiacent  towns,  amounting. 

..f  toe  improper  ,  ,      ,  i    n  .  '.  >n  r 

ectiooofpart  in  the  whole,  to  102  dollars,  with  the  certificates  of  the  consta- 

Dl  hi>  accpunt 
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bles  of  the  adjoining  towns,  acknowledging  the  receipt  of  the  new-york, 
paupers  ;  which  account  they  examined,  and  allowed  the  sum  v^-v^y 
of  28  dollars  thereof,  and  disallowed  the  residue,  because  it       wason 

V. 

appeared  to  them  extravagant,  unreasonable,  and  unjust ;  and  Bwfwnow  °? 
that  the  allowance  made  was  according  to  the  rates  of  allowance 
made  to  other  constables  of  the  county  for  services  of  the  same 
nature ;  that  they  caused  this  allowance  to  be  entered  in  their 
minutes,  and  directed  the  payment  thereof  by  the  treasurer  of 
the  county,  and,  then,  according  to  the  usage  of  their  board, 
caused  the  original  account  of  the  relator,  with  his  vouchers,  to 
be  destroyed,  in  consequence  of  which  they  are  unable  to  give 
a  detailed  statement  of  the  account ;  and  that,  on  the  7th  of 
February  last,  the  relator  applied  to  the  treasurer  of  the  county, 
and  received  from  him  the  said  sum  of  28  dollars,  and  gave  a 
receipt  in  full  for  the  amount  allowed  him  by  the  supervi- 
sors. 

Spencer,  J.,"  delivered  the  opinion  of  the  court.  By  the  9th 
section  of  the  act  for  the  relief  and  settlement  of  the  poor,  (1  R. 
L.  282.,)  any  constable  conveying  a  pauper  from  one  town  to 
another,  is  to  receive  so  much  money  for  his  services  as  the 
supervisors  of  the  county  shall  judge  he  reasonably  deserves  to 
have,  to  be  raised,  &c. 

The  office  of  a  writ  of  mandamus  is,  to  require  the  person  or 
persons  to  whom  it  is  directed  to  do  some  particular  thing 
therein  specified,  which  appertains  to  their  office  and  duty,  and 
which  the  court  issuing  it  has  previously  determined,  or,  at 
least,  supposes  to  be  consonant  to  right  and  justice.  If  the 
party  making  the  application  has  a  legal  right,  and  no  other 
specific  legal  remedy,  the  writ  generally  goes.  (Bac.  Ab. 
Mania,  527.    3  Bl.  Com.  110.) 

In  the  present  case,  whatever  may  be  thought  of  the  reason*, 
ableness  of  the  allowance  of  the  supervisors  to  the  applicant, 
he  has  no  legal  right  to  any  particular  sum.  He  has  no  right  to 
any  money  for  the  services  performed,  but  such  as  the  supervi- 
sors shall,  in  their  discretion,  judge  him  entitled  to.  Had  they 
refused  to  hear  his  application,  and  to  examine  and  pass  on  his 
account,  a  mandamus  would  have  been  proper  to  compel  them 
to  do  so.  Should  we  grant  a  peremptory  mandamus,  wha.t 
would  be  its  command  ?   Certainly  not  to  allow  any  specific 
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new  york,  sum  •,  that  would  be  taking  upon  ourselves  a  discretion  -which 

v^v^/   the  legislature  have  vested  in  the   supervisors ;  we  could  only 

Wilson       command  them  to  examine  the  applicant's  accounts,  and,  in 

Sl  albTmT  °'  the  words  of  the  statute,  allow  him,  for  his  services,  such  sum 

as  they  shall  judge  he  reasonably  deserves  to  have ;  and  this 

has  been  already  done. 

Wherever  a  discretionary  power  is  vested  in  officers,  and 
they  have  exercised  that  discretion,  this  court  ought  not  to  in- 
terfere, because  they  cannot  control,  and  ought  not  to  coerce 
that  discretion.  In  John  Gileses  case,  (2  Sir.  881.,)  a  mandamus 
was  moved  for  to  certain  justices  to  grant  him  a  license  to  keep 
an  ale  house  ;  it  was  opposed,  on  the  ground  that  it  was  discre- 
tionary in  the  justices,  and  the  court  refused  it,  saying,  there 
never  was  an  instance  of  such  a  mandamus. 

I  recollect  an  application  on  a  mandamus  being  made  to  this 
court,  when  I  was  at  the  bar,  by  a  gentleman  who  wished  a 
public  road  laid  out  to  suit  his  convenience.  I  opposed  the  ap- 
plication, on  the  ground  that  the  commissioners  had  a  discre- 
tion to  lay  it  out  or  not,  as  they  saw  fit ;  and  that  it  was  not  a 
case  for  a  mandamus,  the  applicant  having  no  legal  or  precise 
right.  The  court  were  about  denying  the  motion,  and  the  ap- 
plication was  withdrawn. 

This  may  be  a  hard  case,  and  the  party  may  be  remediless  j 
but  that  consideration  cannot  induce  us  to  grant  an  unfit,  and, 
as  I  believe,  a  nugatory  remedy.  The  application  for  quashing 
the  return,  or  requiring  a  further  return,  must  be  denied. 

Application  denied. 
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Stewart  against  Meigs. 

fcN  ERROR,  on  certiorari  to  a  justice's  court.  ifa. justice  try 

A  summons  was  issued,  at  the  suit  of  Meigs,  against  Stewart,  ■faoTdUhfMt 
and  returnable  at  the  house  of  Clark  Lawrence,  inn-keeper,  on  tioUed  "incite 
the  26th  of  April,  1813,  at  nine  o'clock  in  the  forenoon.     At  irregularity,  re? 
the  time  and  place  appointed,  Stewart,  the  defendant  below,  mem    win  t* 
appeared  before  the  justice,  and,  after  waiting  there  one  hour, 
without  the  plaintiff  appearing,  he  applied  to  the  justice  to  be 
discharged  from  die  cause  ;  to  which  the  justice  answered,  that 
he  would  not  proceed,  nor  do  any  thing  in  the  cause,  until  the 
summons  was  returned.     The  defendant  then  said  that  he  had 
employed  one  Battle  as  his  counsel ;  and  the  defendant  and  the 
justice  then  left  Lawrence's  house  together.     At  1 1  o'clock  the 
constable  returned  the  summons  to  the  justice,  at  the  justice's 
house,  who  then  and  there  called  the  parties,  when  the  plaintiff 
appeared,  but  not  the  defendant.     The  justice  seeing  Battle 
there,  requested  him  to  appear  for  Stewart,  but  he  declined,  and 
went  away.    The  cause  was  heard  ex  parte,  and  judgment  given 
for  the  plaintiff. 

Per  Curiam.  Whether  the  delay  at  Lawrence's  house  would 
operate  as  a  discontinuance,  need  not  be  decided.  The  trial 
of  the  cause  at  the  justice's  own  house,  a  different  place  from 
that  appointed  in  the  summons,  was  irregular,  and  the  judgment 
must  be  reversed.  (Casey.  Van  Ness,  1  Johns.  Cas.  243.) 

Judgment  reversed. 
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NEW-YORK, 
Oct.  1815. 

Jackson 
y. 

Fhipps-  St.  John  against  Benedict. 

a  justice  may       IN  ERROR,  on  certiorari  to  a  justice's  court. 
»   stcoud    art-      After  the  cause  had  been  adjourned  on  the  application  of  the 

journment  to  a..  i    «•       i  11  1  1    r       l  i_ 

defendant,    for  plaintili  in  error,  the  defendant   below ;  the  defendant,  at  the 

the   purpose  "f  „  ,  ,  .,, 

procuring   wit-  adjourned  day,  by  his  attorney,  offered  to  swear  that  he  still 

nesses,  where  he         J  j  ■        j  •/  > 

snows  do  excuse  wanted  material  witnesses,  and  to  give  security,  but  did  not 

for  not     having  '  °  J  > 

£rtu'Urthe  ^first  °ffer  t0  Pr°ve  that  he  had   taken  any  measures  to  obtain  the 
tdjoummeot.      witnesses.     The  justice  refused  a  second  adjournment,  and  the 

defendant's  attorney  withdrew.     The  cause  was  heard  ex  parte, 

and  judgment  given  for  the  plaintiff. 

Per  Curiam.  Although  the  justice  may,  upon  reasonable 
cause,  grant  a  second  adjournment,  yet,  according  to  the  re- 
turn, he  acted  discreetly  in  refusing  it  in  this  case ;  because 
there  was  no  excuse  offered  for  the  laches  in  not  procuring  the 
witnesses  after  the  first  adjournment. 

Judgment  affirmed. 


Jackson,  ex  dem.  Eames,  against  Pmrrs. 

a  ^livery  is  THIS  was  an  action  of  ejectment,  to  recover  25  acres  of  land 
validity  of  »  in  lot  No.  24.,  part  of  Scribal  patent,  in  Oneida  county,  and 
cw.eno(ieiivc-  aiso  ]o  acres  of  land  adjoining,  called  the  Gore.     The  cause 

ry    without     an  . 

acceptance   ».y  wag  tl.|e(i  g.t  the  Oneida  circuit,  in  June  last,  before  Mr.  Justice 

the        r.rantee. 

where A.revid-  $nmcer      Both  parties  claimed  title  to  the  parcel  of  25  acres, 

lug  In  tnw  W»I8.       I  I  '  ' 

^r'H!M•'i,ahch".•  under  Joseph  Phipps,  who  had  been  in  possession  of  the  pre- 
Sh£%  deel1"  miscs  for  a  number  of  years  prior  to  giving  the  mortgage  herc- 
mJS"Srani  after  mentioned,     The  declaration  was  served  on  the  tenant  in 

ilrlit,  and  A  ,  on,  .  .  ,        r    if  101   i 

his  ret  um  home,  possession  the  9ln  ol  May,  Ibl4. 

in     I808.    ex«-   l 

cuUd  and    ie- 

Itwl  to  K!.  and'len  it  in  the  clerk's  oRVr  on  theatric  day.  <<>  he  recorded:  neither |the  wantee.  nor  any  person   e 

ill  Bhair  b«tl •'in.  to  rrcuive  the  deed;  and  theprantoc  rtfert  in  1803,  and,  io  1810,  A.seDt  'he  deed  tOthe;oe 

'  iud  beir'  W  the  jiantee    It  wai  htld  that  there  w«9  do  delivery  of  the  deed. 
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The  plaintiff  gave  in  evidence  a  mortgage  of  the  two  pieces    new-york, 
ofland,  dated  the  17th  of  March,  1809,  by  Joseph  Phipps,  to  v^^-v-*^ 
the  lessor  of  the  plaintiff,  to  secure  the  payment  of  53  dollars,      Jackson 
which  was  recorded  in  the  office  of  the  clerk  of  Oneida  county,       v»im, 
the  14th  of  April,  1809. 

The  defendant  gave  in  evidence  a  deed  with  warranty  from 
Joseph  Phipps,  to  his  brother,  Aaron  Phipps,  the  father  of  the  de- 
fendant, for  44  acres  and  a  half  of  land,  which  included  the  25 
acres,  but  not  the  12  acres  in  question  ;  this  deed  was  dated, 
acknowledged,  and  recorded,  the  27th  of  January,  1809. 

The  defendant  offered  to  prove,  by  his  attorney,  that  the 
tenant  in  possession,  on  the  6th  of  April,  1814,  verbally  agreed 
with  him,  to  hold  possession  of  the  12  acres  under  the  defend- 
ant, on  a  promise  to  sell  to  the  tenant.  This  evidence  was  ob- 
jected to,  but  admitted  by  the  judge.  It  did  not  appear,  how- 
ever, that  the  defendant,  who  resided  in  Massachusetts,  knew 
of,  or  consented  to,  this  attornment. 

It  was  proved  that  Joseph  Phipps,  being  in  embarrassed  cir- 
cumstances, in  the  fall  of  the  year  1808,  went  to  his  brother, 
Aaron  Phipps,  who  resided  at  Hollislown,  in  Massachusetts, 
and  agreed  to  give  him  a  deed  of  his  farm,  to  secure  two  notes 
of  about  130  dollars,  with  the  interest,  and  a  small  debt  due  to 
the  defendant.  Joseph  Phipps,  accordingly,  returned  home, 
and  executed  and  acknowledged  the  deed  of  the  27th  of  Janu- 
ry,  1809,  and  left  it  in  the  clerk's  office.  Neither  the  grantee, 
nor  any  person  in  his  behalf,  was  present.  Aaron  Phipps,  the 
grantee,  died  in  the  fall  of  1809,  never  having  been  in  this 
state.  In  February,  1810,  Joseph  Phipps  sent  the  deed,  enclosed 
in  a  letter,  to  Eli  Phipps,  the  defendant,  who,  on  receiving  it, 
appeared  to  be  surprised;  but,  on  reading  the  letter,  observed, 
that  it  was  intended  to  secure  the  two  notes  which  the  said 
Joseph  owed  to  the  grantee,  and  which  the  defendant  said  he 
then  held,  as  administrator  of  his  father,  uncancelled,  and  that 
he  was  disappointed  in  not  receiving  the  money  instead  of  the 
deed. 

It  appeared  that  Joseph  Phipps  continued  to  occupy  the  pre- 
mises for  about  three  years  after  the  date  of  the  deed  to  Aaron 
Phipps,  and  then  delivered  the  whole  to  the  defendant,  who  let 
them  to  the  tenant  in  possession.  The  premises  were  proved 
to  be  worth  about  700  dollars. 
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Oct.  1815. 


Jackson 

v. 
Pbipps. 


bew-tori.  Joseph  Phipps  testified,  that  when  he  executed  the  deed  to  his 
brother,  he  informed  him,  by  letter,  of  a  mortgage  to  one 
Wager,  for  about  300  dollars,  and  another  mortgage  to  the 
state,  on  part  of  the  premises,  for  about  60  dollars  ;  and  it  was 
proved  that  the  defendant  had  paid  off  those  two  mortgages. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  the  above  case. 

N.  Williams,  for  the  plaintiff,  contended,  1.  That  the  deed  from 

Joseph  Phipps  to  Aaron  Phipps  was  never  delivered  to  the  grantee, 

and,  therefore,  void,  for  want  of  a  delivery.  A  delivery  is  essential 

»  2  si.  com.  to  give  effect  to  a  deed.*     It  must  be  delivered  to  the  party,  or 

306,    307.   Shep.  °  ..,,.  ,  ,., 

Touc/i.  57, 5».  his  attorney,  unless  where  it  is  delivered  to  a  third  person  as  an 
escrow.     There  must  be  an  acceptance  of  the  deed  by  the 

kStt&i  grantee.t 

c<"-n4-  2.  The  deed  is  fraudulent  and  void,  as  against  creditors. 

The  grantor  was  insolvent  when  he  executed  the  deed  to  his 
brother,  who  never  saw  the  land ;  it  is  an  absolute  deed, 
when  the  parties  intended  it  merely  as  security.  A  mortgagee 
is  a  bona  fide  purchaser,  and  is  protected  by  the  third  section  of 

j  i  n.  n  l  75.  the  actt  against  such  a  fraudulent  conveyance. 

sets.   10.  ch.  44.  '       ° 

27    F.tis.    c.    4. 
3»  Elit.     c.   18. 

eotvp.  279.  2Bt.      sni   contra.     The  deed  having  been  executed  pursuant  to  a 

Ooa.  296.  '  .  . 

previous  agreement  between  the  parties,  and  left  at  a  public 
office,  to  be  recorded,  must  be  deemed  to  have  been  delivered. 
It  is  enough  that  the  grantee  had  notice  of  the  execution  of  the 
deed,  and  of  its  being  left  at  the  office.  The  good  sense  of  the 
rule  as  to  delivery  is,  that  the  grantor  should  manifest  his  inten- 
tion that  the  property  should  pass  by  the  deed,  and  that  the 
grantee  should  accept  of  the  transfer ;  and  as  the  conveyance 
is  for  his  benefit,  his  acceptance  is  always  presumed. 

As  to  the  allegation  of  fraud.     The  fact  of  the  grantor  being 

insolvent,  at  the  time  of  executing  the  deed,  does  not,  of  itself, 

make  it  void  ;  it  is  his  selling  or  conveying  the  property  to  a 

person  not  a  creditor.     If  he  conveys  it  to  a  creditor,  it  is  no 

fraud.     A  preference  of  one  creditor  to  another  is  not  fraudu- 

'in  i*jwJJ?'  lent  i§  nor  ls  tne  possession  of  real  property,  after  sale,  witb 

JjtaAMR41*     lne  consent  of  the  grantee  or  creditor,  evidence  of  a  fraud.j| 

cZtZT'n-?  As  to  l^e   1~  acres,  or  Gore,  they  are  not  included  in  any 

patent,  and,  therefore,  belong  to  the  people  of  the  state. 
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Spencer,  J.,  delivered  the  opinion  of  the  court.    The  parties   new-york. 
Isoth  claim  title,  under  Joseph  Pkipps,  to  the  25  acre  tract.    The    s^-v-w 
other  tract  is  described  as  a  Gore;  and  is  included  in  the  mort-        AC*SOH 
gage  given  by  Joseph  Phipps   to  the  lessor  of  the  plaintiff,  but 
is  not  included  in  the  deed  from  Joseph  Phipps  to  Aaron  Phipps. 
With  respect  to  the  piece  called  the  Gore,  there  can  be  no 
question.     The  defendant  defends  as  landlord  of  the  premises, 
and  his  only  pretence  to  any  title  to  this  part  of  the  premises, 
arises  from  his  having  succeeded  to  the  possession  under  Joseph 
Phipps.     The  mortgage  to  the  lessor  of  the   plaintiff  compre- 
hending it,  and  the  defendant  having  no  title  paramount  to  the 
mortgage,  there  exists  no  legal  defence  for  this  tract. 

The  date  of  the  deed  under  which  the  defendant  claims,  being 
prior  to  the  execution  of  the  mortgage  under  which  the  plaintiff 
claims  the  premises,  the  former  must  prevail,  if  it  be  well  and 
legally  executed. 

The  objection  to  it  is,  that  it  never  was  delivered  to  the 
grantee,  nor  to  any  one,  for  his  use,  during  his  lifetime  ;  and 
the  facts  arc,  that,  in  the  fall  of  1808,  it  was  agreed,  between 
Joseph  and  Aaron  Phipps,  that  the  former,  who  was  indebted 
to  the  latter,  should  give  him  a  deed  of  his  farm,  to  secure  the 
debt ;  that  Joseph  executed  the  deed,  acknowledged  and  cafried 
it  to  the  clerk's  office,  for  recording,  on  the  day  of  its  date, 
without  the  grantee,  or  any  person  on  his  behalf,  being  present, 
or  receiving  a  delivery  of  the  same  5  that  Aaron,  the  grantee, 
died  in  the  fall  of  1809,  and  in  February,  1810,  the  defendant 
received  the  said  deed,  as  the  son,  and,  probably,  heir,  of 
Aaron. 

Under  these  circumstances,  the  deed  must  be  considered  in- 
operative. It  is  requisite,  in  every  well-made  deed,  that  there 
be  a  delivery  of  it.  This  delivery  must  be  cither  actual,  by 
doing  something  and  saying  nothing,  or  else  verbal,  by  saying 
something  and  doing  nothing  5  or  it  may  be  by  both  ;  but  by 
one  or  both  of  these  it  must  be  made;  for,  otherwise,  though  it 
be  never  so  well  scaled  and  written,  yet  is  the  deed  of  no  force. 
It  may  be  delivered  to  the  party  himself,  to  whom  it  is  made, 
or  to  any  other  person,  by  sufficient  authority  from  him,  or  it 
may  be  delivered  to  a  stranger,  for,  and  in  behalf,  and  to  the 
use  of  him  to  whom  it  is  made,  without  authority  ;  but  if  it  be 
delivered  to  a  stranger,  without  any  such  declaration,  unless  it 
be  delivered  as  an  escrow,  it  seems  that  it  is  not  a  sufficient 
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Monet 

v. 
Tosias. 


kew-york,   delivery.    (1  Shep.  Touch.  57,  58.  2  Black.  Com.  307.    A  Vims, 

Oct.  1815.  *>         \  t  '  ' 

27.  s.  52.)  In  Jackson,  ex  dem.  ./l/'CVeer,  v.  Dunlap,  (1  Johns, 
Cas.  114.,)  it  was  decided,  that  it  was  essential  to  the  legal 
operation  of  a  deed  that  the  grantee  assents  to  receive,  and 
that  there  could  be  no  delivery  without  an  acceptance. 

A  delivery  of  a  deed,  which,  we  have  seen,  is  essential  to  its 
existence  and  operation,  ex  vi  termini,  imports  that  there  be  a 
recipient.  It  would  be  absurd  to  hold  that  a  thing  was  deliver- 
ed, when  there  was  no  person  to  receive  ;  and,  in  this  case, 
the  grantee  died  without  any  delivery  to  him.  Without  in- 
quiring, therefore,  whether  the  deed  was  fraudulent,  it  is  enough 
that  it  was  never  well  executed,  by  delivery. 


Judgment  for  the  plaintiff. 


A  justice  can- 
not, on  his  own 
knowledge, issue 
a  warrant,  at  tbe 
suit  of  a  non-re- 
sident plaintiff, 
without  oath. 

A  written  re 
quest  to  the  jus 
tice.  to  let  the 
plaintiff  have  a 
warrant.indthat 
the  party  sub 
scribing  would 
be  answerable 
fortheco?t,isnot 
such  security  as 
is  required  by 
the  statute  to 
authorize  the  is- 
suing a  narriut, 
at  i  he  suit  of  a 
ii'j-i-  i  •■■  iil.-nt 
pl&iotuT. 


Money  against  Tobias. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 

Money,  the  defendant  below,  was  sued  by  warrant ;  and. 
when  brought  before  the  justice,  he  inquired  whether  the  plain- 
tiff had  made  the  oath  required  upon  issuing  a  warrant,  accord- 
ing to  the  statute.  The  justice  answered,  that  he  had  not,  but 
that  he  was  satisfied  that  the  plaintiff  was  a  non-resident,  without 
any  oath  of  that  fact.  The  defendant  then  moved  for  a  nonsuit 
for  that  cause,  which  was  overruled.  The  defendant  then  ob- 
jected, that  the  warrant  had  been  issued  in  favour  of  a  person 
claiming  to  be  a  non-resident,  without  giving  security  according 
to  the  statute,  and  moved  for  a  nonsuit  on  that  ground.  The 
justice  said  that  bail  had  been  given,  and  produced  a  paper,  on 
which  was  written  as  follows :  "  Mr.  Brock — Please  let  Mr, 
Tobias  have  a  warrant,  and  I  will  be  answerable  for  the  cost. 
John  Holly.'1''  The  defendant  objected  to  this,  as  insufficient, 
security,  but  the  justice  decided  that  it  was  legal  and  sufficient. 
Issue  was  joined,  a  trial  had,  and  judgment  given  for  the 
plaintiff. 
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Per  Curiam,     The  statute  is  express  and  imperative,  that,  in    new-york, 

•    •  v      •  t         r     Uct  l815- 

case  ot  a  non-resident  plaintiff  suing  by  warrant,  the  fact  ot  \^^^^*^ 

non-residence  shall  be  sworn  to  by  the  party  applying  for  the      Gm**m 

warrant ;  and,  also,  that  a  non-resident  plaintiff,  suing  by  Avar-        GoFF' 

rant,  shall  give  security  for  the  payment  of  any  sum  which  may 

be  adjudged  against  him,  as  a  condition  of  his  right  of  suing  by 

warrant.  (See  act,  s.  4.,  with  the  proviso,  vol.  1.  388-9.) 

The  justice  had  no  right  to  dispense  with  the  oath,  under 
pretence  that  he  was  satisfied  of  the  fact  without  oath  ;  (4  Johns. 
Eep.  228. ;)  and  it  is  equally  clear,  that  the  written  memoran- 
dum of  Holly  was  not  such  security  as  the  statute  requires.  It 
was  a  promise  to  pay  the  cost  of  a  warrant,  without  specifying 
in  what  suit.  The  statute  requires  security,  not  merely  for 
costs,  but  "  for  any  sum  which  may  be  adjudged  against  the 
plaintiff." 

Besides,  the  defendant  below  was  unfairly  surprised  upon  the 
trial,  by  a  very  special  claim,  which  the  plaintiff  did  not  disclose 
until  the  defendant  had  pleaded,  and  several  witnesses  had  been 
examined ;  and  which,  if  it  had  been  stated  in  proper  season, 
might  have  induced  the  defendant  to  ask  for  an  adjournment, 
or  for  a  jury.     The  judgment  ought  to  be  reversed. 

Judgment  reversed. 


»*« 


Griffin  against  Goff. 

THIS  was  an  action  of  assumpsit,  on  a  promissory  note,  a  demand  ot 
brought  by  the  plaintiff  as  endorsee,  against  the  defendant  as  [.rom^or/note 
endorser,  tried  at  the  Jefferson  circuit  in  June  last,  before  Mr.  un"n°  on  ""the 

i        .         c,  third, or  last  dav 

Justice  bpencer.  of  grace,  unleA 

The  note  was  for  255  dollars,  drawn  by  one  Johnson,  at  Og-  ^</<  >n  which 

«  »      case,  it  may  b«> 

densburgh,  August  12,  1814,  payable  to  the  defendant,  or  bearer,  ma^  °°  ^otur- 
the  1st  day  of  December  (tnen)  next.     The  defendant  endorsed  cotviday. 

J  V  ./  Where   a  de- 

the  note  in  the  following  words:  "I  order  the  contents  of  the  ™"? .°L fay' 

o  ment  is  made  on 

within  note  to  be  paid  to  Daniel  Griff n.         Nathan  Goff."        i^oSf  h  pS»" 

hie.  and  notice 
is  given  to  tin- 

endorser  on  the  third  day  thereafter,  the  tndorur  is  not  liable;  and  a  subsequent  promise  to  pay  will  not  make  b.';. 

liable,  unless  it  be  explicit  and  unequivocal,  sod  with  a  full  tnorrle^/e  of  all  the  facts. 


Griffin 
v. 

A*  OFF. 
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mew  yoRK,  A  witness  for  the  plaintiff  testified,  that,  on  the  1st  of  Decem- 
ber, 1814,  he  went  to  Champlin,  where  Johnson,  the  maker  oi 
the  note,  resided,  to  demand  payment ;  that  the  maker  was  not 
at  home,  and  could  not  be  found,  and  no  person  was  there  to 
pay  the  note.  On  the  third  day  thereafter,  the  witness  Avent  to 
the  house  of  the  defendant,  at  Ogdensburgh,  in  St.  Lawrence 
county,  for  the  purpose  of  giving  him  notice  of  the  non-payment 
of  the  note ;  but  the  defendant  was  not  at  home  ;  and  he  gave 
notice  to  a  person  who  was  there,  who  said  he  was  the  clerk  of 
the  defendant,  of  the  non-payment  of  the  note,  and  that  the 
plaintiff  would  look  to  the  defendant  for  payment  of  it;  and  the 
clerk  promised  to  inform  the  defendant,  accordingly,  as-  soon 
as  he  returned  home.  It  appeared  that  a  short  time  before  thq 
trial,  the  defendant  being  asked  whether  he  had  any  defence  to 
the  suit,  said,  uhe  knew  of  no  defence."  On  this  evidence,  a 
verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  on  a  case  containing  the  above  facts,  and  which  was  sub- 
mitted to  the  court  without  argument. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  It  is  per- 
fectly settled,  that  to  fix  an  endorser,  the  holder  must  demand, 
or  use  due  diligence,  to  obtain  payment  of  the  note,  when  it  be- 
comes due  ;  and  that  when  the  maker  makes  default,  he  must 
give  notice  thereof,  with  due  diligence,  to  the  endorser.  It  is 
equally  well  settled,  that  when  a  negotiable  note  is  endorsed, 
it  is  not  dcmandable  until  the  third  day  of  grace,  unless  the 
third  day  be  Sunday,  in  which  case  it  is  due  on  the  second  day ; 
and  ihat  where  notice  is  given  to  the  endorser,  prior  to  the  de- 
mand on  the  maker,  it  is  null,  as  the  drawer  was  not  in  default 
when  the  notice  was  given.  These  principles  were  recognised 
and  enforced  in  the  case  oiJackso)i  v.  Richards.  (~  Cai>ies,  343.) 
In  the  present  case,  the  demand  of  payment  being  made,  at  the 
house  of  the  drawer,  before  the  note  was  payable,  is  as  no  demand ; 
it  was  a  perfectly  nugatory  act;  payment  might  have  been  de- 
manded, with  as  much  propriety,  on  the  day  the  note  was  given. 
There  wns  then  no  default  on  the  part  of  the  drawer,  for  the 
want  of  demanding  payment  on  the  last  day  of  grace,  and,  con- 
sequently, the  notice  to  the  endorser  was  a  nullity. 

In  Duryec  v.  Dcnntson,  (3  J  alms.  Rep.  'III).,)  it  was  decided, 
that  if  an  endorser  1ms  not  had  regular  notice  of  non-payment 
by  the  drawer,  yet  if,  with  a  knowledge  of  that  fact,  he  makes 
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a  subsequent  promise  to  pay,  it  is  a  waiver  of  the  want  of  due 
notice.  The  same  principle  was  also  recognised  in  Miller  v. 
Hackley,  (5  Johns.  Rep.  385.,)  and  in  that  case  it  was  proved, 
that  the  defendant  said  that  he  would  take  care  of  the  bills,  or 
see  them  paid.  The  court  held  that  this  was  not  enough,  that 
the  promise  ought  to  be  clearly  and  unequivocally  made  out. 

Here  there  is  no  promise.  The  defendant  knew  of  no  de- 
fence. This  is  extremely  slight ;  and  by  no  means  waives  any 
objection  which  the  law  puts  into  his  hands. 

Judgment  for  the  defendant. 


Westfall  against  Van  Anker  and  others. 

IN  ERROR,  on  certiorari  to  a  justice's  court.  Clearing  outa 

The  defendants  in  error  brought  an  action  of  trespass  in  the  a  river  docs  not 

i     i  ■  tiT       f   ii     r        /»  •  i  •  •  give   an    exclu- 

court  below,  against  Ifestfall,  lor  fishing  with  a  seine  in  the  siverigiitoffist- 
Delaware,  in  the  town  of  Minisink,  in  Orange  county.  The  de- 
fendant pleaded  the  general  issue ;  and  it  was  proved  that  about 
six  or  seven  years  before  the  trial,  they  cleared  out  the  fishing 
place,  part  of  which  was  in  Orange  county,  and  part  in  the 
state  of  Pennsylvania;  and  that  the  defendant  had  drawn  his 
seine  from  the  Pennsylvania  shore,  so  as  to  sweep  over  part  of 
the  fishing  place  on  this  side  of  the  river,  but  without  touching 
the  shore  in  Orange  county.  The  plaintiffs  below  offered  no 
evidence  of  title  or  possession  in  themselves,  other  than  the 
clearing  out  the  fishing  place;  and  it  was  not  pretended  that 
they  owned  any  land  upon  the  banks  of  the  river.  The  justice 
gave  judgment  for  the  plaintiffs  below. 

Per  Curiam.  Injustice  has  been  done.  There  is  no  evi- 
dence to  warrant  a  recovery  by  the  plaintiffs,  and  the  judgment 
must  be  reversed. 

Judgment  reversed 
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NEW-VORK, 
Oct.   1815. 


Pabodie 
v. 

KlSG. 


Pabodie  against  King. 
paymentofpart      IN  ERROR,  on  certiorari  to  a  justice's  court. 

of  the  deht  by  '  J 

a^co^derat?"'      ^ms    was  an  action  of    assumpsit,   brought  by  King,  the 
'(?,ifch„wi1'  8"p;  plaintiff  below,  against  Pabodie,  the  defendant  below.     The 

port  a  promise  i  '       o  » 

sue.  f°rbear  t0  gro,md  of  the  plaintiff's  claim  was,  that  he  and  one  Perry  were 
indebted,  by  their  joint  promissory  note,  to  Pabodie,  for  100 
bushels  of  wheat.  The  note  being  due  and  recoverable  in  mo- 
ney, the  defendant  called  on  the  plaintiff  below,  and  promised, 
that  if  he  would  pay  him  fifty  dollars  on  the  note,  he  would  for- 
bear to  sue  him  until  he  had  endeavoured  to  collect  the  balance 
of  the  note  by  a  suit  against  Perry  ;  the  plaintiff,  accordingly, 
paid  fifty  dollars,  and  the  defendant,  after  waiting  about  a  year, 
without  having  attempted  to  sue  Perry,  brought  an  action 
against  the  plaintiff,  and  recovered  the  balance  of  the  note  in 
the  supreme  court.     The  justice  gave  judgment  for  the  plaintiff. 

Per  Curiam.  The  promise  to  forbear  was  a  nudum  pactum* 
In  paying  the  fifty  dollars,  King  did  no  more  than  he  was  legally 
bound  to  do ;  and  the  promise,  on  the  part  of  Pabodie,  was 
without  any  benefit  to  him,  and  occasioned  no  loss  to  King. 

Judgment  reversed. 
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NEW  YORK, 
Oct.  1815. 


Jackson 

v. 

Croy. 


Jackson,  ex  dem.  D.  Russell  and  others,  against  Croy. 

THIS  was  an  action  of  ejectment,  for  land,  in  Petersburgh,  Parol  evidence 

tried  at  the  Rensselaer  circuit,  in  June  last.  to    show    that 

.  iiii  r  Part  0(  tne  Pre" 

The  plaintiff  gave  in  evidence  a  deed,  dated  31st  January,  pses  contained 

10  ]  "     in  a  deed  «ere 

1805,  from  Abraham  Ten  Broeck  to  Abel  Russell,  for  the  farm,  intended  to  be 

'  excepted    from 

of  which  the  premises  in  question  are  part,  and  that  Russell  thAgrd£gd  win 
took  possession  under  that  deed,  and  continued  in  possession  ™\db6  onClathe 
until  June,  1811.  The  plaintiff  also  gave  in  evidence  an  ex-  K^Te- 
emplification  of  the  record  of  a  judgment  in  favour  of  Samuel  o?u  u  ^"''not 
Starr  and  Jacob  Houghton,  against  Abel  Russell,  for  250  dol-  grantor.  y  * 
lars  of  debt,  and  eight  dollars  damages,  docketed  in  this  court  application**  of 
the  17th  of  October,  1807  ;  and  a  writ  of  fieri  facias  issued  there-  eject mentto  the 

olaiutHVs  lessor 

on  to  the  sheriff  of  Rensselaer,  and  a  deed  from  the   sheriff  of  to  purchase  u»e 

♦  premises  in 

that  county,  dated  the  5th  of  June,  1811,  to  David  Russell,  one  question    from 

J  '  '  7  him,    affords    a 

of  the  lessors  of  the  plaintiff,  and  the  son  of  Abel  Russell.     The  presumption 

1  '  that  he  came  m- 

sheriff 's  deed,  after  setting  forth  the  judgment  and  execution,  {||lderpotsn8eliiie(£ 

and  the  lands  seised  by  virtue  thereof,  contained  the  following  ^J.of  the  i)!au!" 

exceptions  :    "  Excepting  one  acre  heretofore  conveyed  by  the 

>aid  Abel  Russell  to  Potter  Maxan,  on  which  the   shop  and 

dwelling  house  of  the  said  Maxan  now  stands  ;  and,  also,  except 

one  acre  conveyed  to  John  D.  Croy,  on  which  the  howse  and 

store  of  the  said  Croy  now  stands  ;  and,  also,  except  the  lot  on 

which  the  house  of  A.  H.  Tift  now  stands,  &c. ;  also,  half  an 

acre  conveyed  to  D.  M.  Silliman  ;  also,  half  an  acre  conveyed 

to  George  Gardner,   the  2d,  on  which  his  house  now  stands  ; 

also,  except  a  small  lot,  about  a  quarter  of  an  acre,  adjoining 

to  Silliman's  lot." 

It  appeared,  from  the  testimony  of  Anthony  Hoffman,  who 
surveyed  the  land,  that  the  premises  in  question  did  not  fall 
within  any  of  the  exceptions  in  the  sheriff's  deed,  and  that  the 
premises  in  question  were  a  part  of  the  lands  conveyed  by  Ten 
Broeck1  s  deed  to  Abel  Russell,  and  are  included  in  the  sheriff's 
deed  to  David  Russell. 

It  appeared,  also,  that,  before  the  commencement  of  this 
suit,  and  before  the  defendant  went  into  possession  of  the  pre- 
mises, he  applied  to  David  Rxtssdl  to  purchase  them,  and  re- 


Jackson 

v. 

Ckoi. 


42*$  CASES  IN  THE  SUPREME  COURT 

new-york,   quested  to  have  the  refusal,  whenever  they  should  be  sold  ;  and 

Oct.  1815.  *  •> 

that  the  defendant,  before  the  commencement  of  this  suit,  dis- 
claimed holding  under  David  Russell. 

David  Russell  was  present  at  the  sheriff's  sale,  and  stated 
that  his  father,  Abel  Russell,  had  sold  certain  lots,  which  he 
wished  to  have  excepted  from  the  sale  ;  "  that  it  was  not  in- 
tended to  sell  any  part  of  the  lands  which  his  father,  Abel  Rus- 
sell, had  sold;"  and  the  sheriff  made  a  similar  declaration. 

The  sheriff  testified,  that  certain  exceptions  were  made  by 
him  on  the  sale,  according  to  the  directions  from  David  Rus- 
sell;  but,  whether  the  premises  in  question  were  among  the 
exceptions,  he  did  not  know ;  he  thought  that  the  name  of 
Griffs  was  mentioned  as  the  owner  of  one  of  the  excepted  lots. 
There  were  a  number  of  bidders,  and  the  property  was  struck 
off  to  David  Russell,  the  highest  bidder,  for  1,400  dollars.  A 
blank  deed  was  then  presented  by  David  Russell,  which  was 
filled  up  with  the  name  of  the  purchaser  and  the  consideration, 
and  executed  by  the  sheriff,  without  further  examination  by 
him,  except  to  see  that  the  execution  was  properly  de- 
scribed. 

It  was  proved  that,  at  the  time  of  the  sale,  Jasper  Grips 
owned  the  lot  excepted  in  the  sheriff's  deed,  described  as  being 
half  an  acre,  conveyed  by  Abel  Russell  to  George  Gardner,  the 
2d,  and  that  Griffis  was  then  in  possession  of  it.  The  defendant 
produced  a  deed,  dated  the  23d  of  October,  1810,  from  Abel 
Russell  to  Peter  Griffis  and  Samuel  Phillips,  conveying  an 
estate  in  fee,  which  included  the  premises  in  question ;  and,  also, 
a  deed  from  Samuel  Phillips  to  Jasper  Griffis,  dated  the  23d  of 
November,  1813,  covering  the  premises  in  question. 

The  judge  charged  the  jury,  that,  in  his  opinion,  the  defend- 
ant had  failed  to  impeach  the  sheriff's  deed,  on  the  ground  of 
mistake,  or  fraud  ;  and  that  the  plaintiff  had  shown  a  clear  title 
in  David  Russell ;  and,  besides,  the  defendant  had,  by  repeated 
acts,  recognised  David  Russell  as  owner  of  the  premises  in 
question,  sufficient,  in  his  opinion,  to  afford  a  strong  pre- 
sumption that  he  had  received  possession  from  him.  Under 
this  charge  of  the  judge,  the  jury  found  a  verdict  for  the 
plaintiff. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
•  rial. 
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C  Mitchell,  for  the  defendant. 

Crary,  contra. 


Yates,  J.,  delivered  the  opinion  of  the  court.  The  judgment 
given  in  evidence  against  Abel  Russell,  was  docketed  in  1307. 
The  execution  had  regularly  issued  on  it,  so  that  the  sale  made 
by  the  sheriff,  and  the  deed  given  by  him,  in  June,  1811,  to 
David  Russell,  vested  the  title  to  the  premises  in  him.  That 
title  cannot  be  affected  by  the  deed  of  Abel  Russell,  to  Grijjis 
and  Philips,  executed  in  October,  1810,  being  subsequent  to  the 
docketing  of  the  judgment  upon  which  the  sheriff's  deed  to 
David  Russell  is  founded,  unless  that  deed  has  been  obtained 
from  the  sheriff  under  circumstances  of  fraud,  which  would 
render  it  void. 

The  parol  proof  received  on  the  trial,  was  not  to  explain  any 
ambiguity  in  the  sheriff's  deed,  but  is  directly  contradictory  td 
it.  and,  therefore,  inadmissible.  There  was  no  uncertainty  as  to 
what  was  conveyed  by  it.  The  premises  in  question  were  evi- 
dently included  and  described  in  the  deed,  and  resorting  to  this 
sort  of  extrinsic  testimony,  to  show  that  the  premises  ought  not 
to  have  been  included,  is  contrary  to  the  established  rules  of  evi- 
dence, in  relation  to  instruments  of  this  description.  But  admit- 
ting that  the  evidence  could  be  received  on  the  ground  of  fraud 
or  mistake  ;  it  neither  shows  fraud  nor  imposition  by  Russell,  one 
of  the  lessors,  nor  a  mistake  in  the  sheriff;  for  it  does  not  appear 
that  the  premises  were  excepted  at  the  sale.  There  is  nothing 
stated  explicitly  on  the  subject.  The  sheriff  declares  he  has  no 
distinct  recollection  about  it.  He  remembers  that  David  Russell 
stated,  that  his  father,  Abel  Russell,  had  sold  certain  lots,  which 
he  wished  to  have  excepted  from  the  sale,  and  said  it  was  not  in- 
tended to  sell  any  part  of  the  land  which  his  father  had  sold  ; 
but  whether  a  memorandum,  enumerating  the  excepted  lots, 
was  handed  to  him,  or  not,  he  does  not  remember.  He  recol- 
lects that  certain  exceptions  were  made  by  him  on  the  sale, 
according  to  the  directions  he  had  received  from  David  Russell; 
but  whether  the  premises  in  question  were  excepted,  he  does 
not  know.  The  manner  of  executing  the  deed,  as  stated  by  him, 
may  well  have  taken  place,  and  still  the  whole  be  fair  and  bond 
fide.  The  sheriff  might  have  read  the  whole  deed,  if  he  pleased ; 
for  he  says  he  examined  a  part  of  the  deed  ;  and  because  he  did 
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Garland 

v. 
Chattle. 


not  examine  the  residue,  can  it  be  tolerated,  that  the  person 
who  drew  and  presented  it  must  be  subjected  to  the  imputation 
of  fraud  upon  him  ?  This  cannot  be.  We  are  bound  to  consi- 
der the  transaction  to  have  been  conducted  in  good  faith,  unless 
the  contrary  appears.  It  is  evident  that  no  part  of  the  testimo- 
ny will  warrant  the  inference  that  fraud  was  practised  by 
Russell. 

The  repeated  acts  of  the  defendant,  recognising  the  plaintiff's 
title,  by  applications  to  purchase  from  him,  both  before  and 
after  he  entered  into  possession  of  the  premises,  afforded  the 
strongest  reason  to  presume  that  the  defendant  was  in  posses- 
sion under  David  Russell.  We  are  accordingly  of  opinion  that 
the  plaintiff  ought  to  have  judgment. 

Judgment  for  the  plaintiff. 


Garland  against  Chattle  and  Clough. 


After  plea 
pleaded,  it  is 
ton  late  to  take 
advantage  of  a 
variance  be. 
tiveen  the  de- 
claration and 
the  writ. 

A  writ  was  is- 
sued against  A., 
within  six  years 
from  the  time 
the  cause  of  ac- 
tion accrued. 
The  plaintiff's 
attorney, finding 
that  the  demand 
was  on  a  part- 
nership account 
against  A.  and 
B.,  filed  bis  de- 
claration against 
A.  and  B.,  as 
of  the  day 
of  the  term  on 
which  the  writ 
was  returnable, 
which  wai  after 
six  years  bad  e- 
lapsed,  and  A. 
pleaiicd  to  this 
declaration  noD 
assumpsit,  and 
the  statute  of  li- 
mitations. This 
was  helil  to  be  a 
commencement 
of  a  suit  against 
A.  aodB-withia 
JJX  yoari. 


BETTS,  for  the  defendant,  moved  to  set  aside  the  verdict  in  this 
cause,  on  the  grounds  of  irregularity  and  surprise.  From  the 
affidavits  which  were  read,  it  appeared  that  a  writ  was  issued 
against  Chattle  alone,  at  the  suit  of  the  plaintiff,  on  the  9th  of 
January,  1815,  returnable  on  Saturday,  the  last  day  of  January 
term.  The  plaintiff's  attorney  being  afterwards  informed,  that 
the  demand  was  against  Chattle  and  Clough,  for  money  paid  to  the 
defendants  on  the  12th  of  January,  1 809,  as  partners  in  trade, and 
that  Clough  had  absconded  and  gone  to  Canada  ;  in  order  to  save 
the  statute  of  limitations,  he  declared  against  both  defendants,  as 
if  Clough  had  been  named  in  the  writ,  and  served  a  copy  of  the 
declaration  entitled  of  Saturday,  the  14th  day  of  January,  in  the 
term  of  January,  on  the  defendant,  Chattle,  who  pleaded  thereto 
non  assumpsit,  and  the  statute  of  limitations,  and  the  plaintiff 
replied  to  the  second  plea,  generally,  and  issue  was  joined 
thereon. 

At  the  trial,  at  the  last  Orange  circuit,  the  plaintiff  proved 
money  paid  by  him,  for  the  use  of  the  defendants,  on  the  12th  of 
January,  1809.  The  chief  justice,  before  whom  the  cause  was 
tried,  being  of  opinion  that  the  plaintiff's  demand  was  barred  by 
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the  statute  of  limitations,  called  on  him  for  further  proof:  the   new-york, 

i  0ct- ,8,s 

plaintiff's  counsel  then  produced  the   nisi  prius  record,  lrom 

which  it  appeared,  that  the  declaration   was  entitled  generally 

of  January   term,  1815.     The  chief  justice  then  said,  as   he 

could  not  look  beyond  the  nisi  prius  record,  the  commencement 

of  the  suit  must  be  considered,  by  relation,  as  of  the  first  day  of 

the  term,  which  was  the  second  day  of  J  unitary,  and  so  being 

within  six  years,  the  jury,  under  the  direction  of  the  judge,  found 

a  verdict  for  the   plaintiff,  for  2,154   dollars.     The  defendant, 

Chattle,  not  being  apprized  of  the  variance  between  the  nisi 

prius  record,  and  the  copy  of  the  declaration,  relied  wholly  on 

the  plea  of  the  statute  of  limitations,  and  had  not  so  pleaded  as 

to  enable  him  to  avail  himself  ol  a  set-off,  and  other  defence,  and 

was  thus  completely  surprised. 


P.  Ruggles  and  D.  Rugglcs,  contra,  read  affidavits,  to  show 
that  the  plaintiff  was  entitled  to  recover  his  demand,  independent 
of  any  plea  or  matter  of  defence  set  up  by  the  defendants. 

Per  Curiam.  The  variance  between  the  declaration  and  the 
writ,  should  have  been  taken  advantage  of  in  the  proper  time  ; 
but  after  plea  pleaded  by  the  defendant,  Chattle,  it  is  too  late 
for  him  to  make  the  objection.  The  writ  was  issued  within  the 
six  years,  and  the  declaration  is  to  be  considered  as  a  continuance 
of  the  same  suit,  so  that  the  statute  was  no  bar.  The  motion 
must  be  denied. 

Motion  denied. 


Jackson  against  Case. 


A  VERDICT  was  taken  for  the  plaintiff  in  this  cause,  at  the  Whereawdici 

_  ...  -,  .  ,  .     .  .,    ,  h  taken  for  the 

Orange  circuit,  in  1814,  subject  to  the  opinion  ot  the  court  on  plaintiff,  subject 

i  •         i  i      i  i  i     •       •«•     to  the  opinion  of 

a  case  to  be  made.    No  case  havine  been  made  by  the  plaintin,  the  court  on  a 

.  »    ,  /r.  esse  tn  be  made, 

according  to  the  rules  and  practice  of  the  court,  on  an  affidavit  »n<<  the  plaintiff 

O  r  doe?    not   make 

up  the  case,  ac- 
cording to  the  rules  and  practice  of  the  court,  the  defendant  may  give  notice  of  motion  at  the  next  term  for  judg- 
ment; and  if  no  sufficient  excuse  is  then  shown  by  the  plaintiff,  for  not  making  the  case,  the  court  will  order  judg- 
ment to  be  entered  fcr  the  defendant. 

When  a  verdict  is  taken,  subject  to  the  opinion  of  the  court,  no  order  for  a  stay  of  proceedings  is  necessary :  and 
it  does  not  come  within  the  rule  of  practice  allowing  either  party  to  notice  the  case  for  arcument,  hut  the  defend, 
ant  may  move  the  court  for  leave  to  enter  judgment. 
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^^'To0?**  °f  tne  above  facts,  and  of  a  service  of  a  notice  on  the  plaintiff** 

Oct.  18i5.  '  * 

attorney,  that  the  defendant  would  move  for  judgment  at  this 
term ;  Fisk  now  moved  that  judgment  be  entered  for  the  de- 
fendant. 

Story,  contra,  objected,  that  the  defendant  ought  to  have 
noticed  the  case  for  argument ;  and,  if  the  plaintiff  was  not  then 
ready  with  his  cases,  for  the  argument,  the  defendant  would, 
according  to  the  course  of  practice,  be  entitled  to  his  judgment, 
unless  the  plaintiff  could  excuse  his  default. 

Per  Curiam*  The  course  pursued  by  the  defendant's  attorney 
was  correct.  The  rule  permitting  either  party  to  give  notice  of 
the  argument  of  a  case,  presupposes  that  the  case  is  settled  ;  so 
that  there  can  be  no  controversy  on  that  point,  when  a  motion 
is  made  to  bring  on  the  argument.  Where  a  verdict  is  taken 
subject  to  the  opinion  of  the  court,  no  order  for  a  stay  of  pro- 
ceedings is  necessary  ;  and  the  defendant  must  have  leave  from 
the  court  to  proceed.  To  allow  the  defendant  to  notice  the 
case  for  argument  would  be  a  very  inconvenient  practice. 
The  court  would,  then,  be  obliged  to  hear  the  plaintiff's  excuse 
for  not  having  made  up  his  case  in  due  season ;  and  if  there 
were  any  disagreement  between  the  parties,  as  to  facts,  affida- 
vits would  be  necessary :  Thus  would  be  drawn  before  the 
court,  on  days  assigned  to  hear  enumerated  motions,  matters 
intended  to  be  confined  to  the  days  fixed  for  the  hearing  of  non- 
enumerated  motions.  No  sufficient  excuse  having  been  shown, 
on  the  part  of  the  plaintiff,  for  not  having  made  the  case,  the 
motion  must  be  granted. 

Motion  granted.(a) 

fa)  Fiie  Bcardsltft  ixtcytort  v.  Root,  1 1  Johns.  Rtp.  4QK. 
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Shepherd  against  HfiES. 


tfEW-YORK, 
Oct.  1815. 


Shepherd 
v. 

HEEi. 


IN  ERROR,  on  certiorari  to  a  justice's  court.  a  by  law  or* 

.  ..  i       •        i  i_    i  town,   declaring 

Tins  was  an  action  of  trespass,  brought  in  the  court  below  that    aii   hog* 

°  should  btktptvp. 

by  Hees  against  Shepherd,  for  damage  done  by  the  defendant's  only  extends  to 

J  °  *  P  *  prevent        hog* 

hogs  in  the  plaintiff's  cornfield.     The  plaintiff  proved  that  the  p™   ?°<ng  »t 

or  x  r  larpe     on      the 

defendant's  hogs  repeatedly  came  into  his  cornfield,  through  a  geeD^ay{hgtd" 
partition  fence,  which  divided  their  farms,  and  destroyed  his  ^""^prevent 
corn.  Tne  defendant  then  proved  that  the  plaintiff's  fence,  |£m '"^'J* 
through  which  the  hogs  entered  the  cornfield,  was  out  of  repair,  urg'e  u°ln  thetJ 
and  utterly  insufficient.  To  which  the  plaintiff  replied,  by  show-  °7fthe  defend- 
ing  a  by-law  of  the  town,  whereby  it  was  provided  that  all  hogs  to  the  adjoining 

»        i  7  i      i  i  i>  /'j'  t     1  landoftheplaio- 

should  be  kept  up,  unrler  a  penally  oj  jijty  cents.  Judgment  was  tiir,  by  reason  of 
given  for  the  plaintiff  in  the  court  below.  fence,  which  th« 

°  r  plaintiff  is  hound 

to    keep   in  re- 
pair,   being    in- 

Per  Curiam.  The  question  here  depends  entirely  upon  the  ca^otmainta'in 
construction  of  this  by-law.  By  the  12th  section  of  the  "act  ?rncsp^stion  ci 
relative  to  the  duties  and  privileges  of  towns,"  (vol.  2.  131.,) 
town  meetings  are  authorized  "  to  make  such  prudential  rules 
and  regulations  as  they  shall  judge  necessary  and  convenient, 
for  directing  the  times,  places,  and  manner,  of  permitting  or 
preventing  cattle,  horses,  sheep,  and  swine,  or  any  of  them,  to 
go  at  large,"  and  "  for  ascertaining  the  sufficiency  of  all  parti- 
tion and  other  fences." 

By  enacting  that  "  all  hogs  shall  be  kept  up,"  the  town  meet- 
ing must  be  supposed  to  intend  that  no  hogs  shall  go  at  large  ; 
which  means,  that  they  shall  not  be  free  commoners  upon  the 
highways.  It  was  not  intended  by  this  by-law  to  interfere  with 
the  interior  economy  or  management  of  every  man's  farm  ;  it 
could  not  reasonably  have  been  intended  to  compel  every 
farmer  to  keep  his  swine  in  a  close  pen.  The  power  of  the 
towns  for  such  interior  regulations  may  well  be  doubted. 

Upon  this  construction,  therefore,  it  results,  that  the  by-law 
in  this  case  has  no  application  ;  because  the  trespass  complain- 
ed of  was  not  done  through  the  outer  fence,  adjoining  a  highway 
or  common  ;  but  through  an  inner,  or  partition  fence,  between 
the  two  neighbours. 
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The  case  rests,  then,  upon  common-law  principles,  indepen- 
dent of  the  by-law ;  and  as  it  appears  that  the  swine  entered 
the  cornfield  through  that  part  of  the  interior  fence  which  the 
plaintiff  below  was  bound  to  keep  in  repair,  but  which  he  suf- 
fered to  decay,  so  as  to  be  utterly  insufficient ;  the  loss  he 
complained  of  was  occasioned  by  his  own  negligence ;  and  he 
has  suffered  damnum  absque  injuria.  The  judgment  below  must 
be  reversed. 

Judgment  reversed. 


Richard  &  Finney  against  Walton. 


whereajudg-       IN  ERROR,  on  certiorari  to  a  justice's  court. 
it  must  he  af*      The  defendants  below  were  sued  by  warrant  in  trespass,  for 

firmed  or  rever-  ...  ,  ,  ,  ,  .  . 

ledintoto.        cutting;  timber  :   the  constable  returned  to  the  warrant,  that  the 

So,  where  two  ° 

persons     were  same  was  served  agreeable  to  law  :  but  only  brought  Richards 

suedhy  warrant,  O  '  *  ° 

court  Bl?ione  before  the  justice,  no  reason  appearing  why  the  other  defendant 
»DrtyihePr:,3tfcde  was  not  brought.  Richards  pleaded,  and  demanded  an  adjourn- 
ment, but  refusing  to  give  security,  it  was  denied,  and  the  justice 
gave  judgment  against  both  defendants. 


Per  Curiam.     The  rule  of  affirming  in  part,  and  reversing  in 
part,  does  not  apply  to  cases  of  this  kind.  (8  Johns.  Rep.  566.) 
This  may  be  done  where  the  judgments  are  distinct,  as  in  cases 
and  give  of  damages  and  costs,  in  which  the  judgment   may  be  reversed 


gave  Juris  rwnt 
against  I  itli  de- 
fendants, the 
judgment  being 
•rnneous  as  to 
the  defendant 
who  did  not  ap- 
pear, was  rever- 
ted, on  certiora- 
ri, as  to  both. 

Whether    the 
justice  could  se- 
▼er  the  detent: 
ant; l 
judgment 

who'Vpeared?  as  to  one»  an<^  affirme(l  as  to  tne  other ;  but  where  the  judgment 
Qiunt.  -s  entjrC)  there  must  be  a  total  affirmance,  or  reversal.     Thus, 

at  common  law,  in  an  action  of  trespass  against  three,  if  one  die, 
pending  the  writ,  and  yet  judgment  be  given  against  all  three, 
the  whole  judgment  must  be  reversed,  because  it  is  entire,  al- 
though the  writ  abated  but  against  one.  So,  in  trespass  against 
several,  if  the  judgment  be  erroneous,  because  one  of  the  de- 
fendants was  within  age,  and  appeared  by  attorney,  the  judgment 
shall  be  reversed  in  toto.  (Bac.  Abr.  Error,  (m)  and  cases  there 
cited.)  In  the  case  before  us,  the  proceedings  against  Finney 
were  clearly  erroneous :  where  a  party  is  prosecuted  by  war- 
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rant,  the  justice  has  no  authority  to  proceed,  unless  the  defend-  new-york. 


ant  appears  in  court.  There  is  nothing  in  the  return  to  warrant 
an  inference  that  Richards  was  authorized  to  appear  for  Finney , 
even  if  that  would  be  sufficient.  The  justice  might  possibly 
have  been  authorized,  as  the  action  was  trespass,  to  treat  the  de- 
fendants as  severing,  and  have  given  judgment  against  Richards  ; 
but  as  the  judgment  is  against  both,  and  entire,  it  must  be  re- 
versed. 

Judgment  reversed. 


PCTNAM 
V. 

Shk,ct». 


Putnam  and  others  against  Shelo?. 


IN  ERROR,  on  certiorari  to  a  justice's  court. 

The  defendant  in  error  brought  an  action  of  assumpsit,  in  the 
court  below,  against  the  plaintiffs  in  error.  At  the  trial,  the 
plaintiff  below  proved  a  sale  by  him  to  the  defendants,  of  a 
parcel  of  boards,  for  which  they  agreed  to  pay  him  34  dol- 
lars. 

The  justice  gave  judgment  for  the  plaintiff  for  25  dollars,  and 
costs. 


Whore  a  piaisr 

tiff,  in  a  justice'* 
court,  proves 
damages  beyond 
twenty  five  dol- 
lars, but  judg- 
ment is  givea 
only  for  twenty* 
five  dollars,  the 
judgment  is  re- 
gular 


Per  Curiam.  This  being  an  action  sounding  in  damages,  the 
plaintiff  below  had  a  right  to  waive  his  claim  for  the  excess, 
over  25  dollars  ;  and  the  exception  to  the  jurisdiction  is  not  well 
taken.     (Tuttlc  v.  Maston,  I  Johns.  Cas.  25.  Ibid.  333.) 


Judgment  affirmed. 
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Van  &F3 


of°sch£necta-    Van  Eps  against  The  Mayor*  Aldermen,  and  Commonalty 

of  the  City  of  Schenectady. 


DY. 


Ma4!eeoenami'  THIS  was  an  action  of  assumpsit,  for  money  had  and  receiv- 
deed"extomthe  ed'  *^c''  to  recover  back  the  consideration  money,  and  interest 
thaelThy  ''1st  Paid  °y  tlie  plaintiff,  for  thirty-three  lots  of  land.  Plea  non  as- 
whJwut  wam^  sumpsit.  The  cause  was  tried  at  the  Schenectady  circuit,  in 
^whereland'js  August,  1814,  before  Mr.  Justice  Spencer. 
in  separateC!ots°  On  the  8th  of  October,  1805,  the  defendants  sold  to  the  plain- 
tbe  lots  are  pur-  tiff,  at  public  auction,  as  the  highest  bidder,  thirty-three  lots  of 
persoD,  it  is  Dot  ground,  in  the  city  of  Schenectady,  lying  on  the  Schenectady  and 
tract;  and  if  the  Albany  turnpike  road,  to  wit,  Nos.   1,  2,  3,  4,  5,  6.  9,  10,  11, 

▼ender     cannot  »         • 

give  a  title  a3  to  j  2,  and  13,  in  the  first  allotment,  and  Nos.  8,  9.  16.  17,  18,  19. 

all  the  lots,  the  '  '  '  '  ■         '         '         * 

rescind   thTa-    20*   33'  34'    35'  62'    63»  64>    65'     116>     117'   U8>     1  ]  9*     162>   163* 

b.temSttrte'«  165'  and  166  in  the  ^cond  allotment.  The  lots  were  put  up 
su|?h  or'th!  ,„°s  and  sold  separately,  one  after  the  other,  at  the  same  time ;  the 
authoriIedder{o  plaintiff  having  purchased  each  lot  for  a  distinct  and  separate 
c°Thevender is  price.  The  treasurer  of  the  defendants  delivered  to  the  plain- 
red,0  to'giveqse-  tiff  thirty-three  certificates,  of  one  of  which  the  following  is  a 

parate  deeds  for  ,  1      •  r    1  1  1  i 

the  several  lots,  copy  :    "In  virtue  of  a  resolution  of  the  mayor,  aldermen,  and 

and  his  offer  tow  .  7»iii  •-, 

execute  one  commonalty  ol  the  city  of  Schenectady,  1  do  hereby  certify,  that 
whole  does  not  Abraham  Van  Eps  has  this  day  purchased  at  public  auction, 

render  the  con-  •*  J     l  I 

•r»ct entire.  ]ot  n0.  ^  of  the  first  allotment,  on  the  Albany  and  Schenectady 
turnpike,  in  the  second  ward  of  the  said  city,  for  the  sum  of  50 
dollars,  one  fourth  of  which,  amounting  to  12  dollars  and  50 
cents,  I  have  this  day  received,  and  upon  his  paying  the  sum 
of  12  dollars  and  50  cents,  in  six  months  from  this  date,  the  sum 
of  12  dollars  and  50  cents,  in  one  year  and  six  months  from 
this  date,  and  the  sum  of  12  dollars  and  50  cents,  being  the  re- 
sidue of  the  said  sum  of  50  dollars,  in  two  years  and  six  months 
from  this  date,  with  lawful  interest  on  tne  said  sums,  from  time  to 
time,  to  be  paid  as  aforesaid,  then,  and  in  such  case,  a  deed 
will  be  executed  by  the  mayor,  aldermen,  and  commonalty  of 
the  said  city  to  the  said  Abraham  Van  Eps,  his  heirs  and  assigns 
forever.     8th  of  October  1806." 

The  plaintiff  then  proved  the  payment,  by  him,  of  the  whole 
of  the  consideration  of  the  lots  so  purchased,  and  produced  re- 
ceipts of  the  several  treasurers  of  the  said  city  for  the  same  ;  the 
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last  of  which  receipts  was  dated  21  st  of  December,  1012.     On  the    new-yohk, 
l'2th  of  7u/y,  1813,  the  plaintiff' exhibited  the  said  receipts  to  the  v^^-v^w' 
mayor  of  the   city,  and  demanded  a  deed  (or  the  lots  so  pnr-      Va*  Eps 
chased  by  him.     The  mayor  showed  the  plaintiff  a  blank  quit-  o^0s'£wkt£ 
claim  deed,  which  he  offered  to  fill  up  and  execute  to  him,  for 
the  said  lots.     The   plaintiff'  inquired  whether  the  defendants 
were  not  out  of  possession  of  part  of  the  land  ;  and  was  answer- 
ed  by  the  mayor  in  the  affirmative,  who   said  that  John  II. 
Schcrmerhorn   was  in   possession  of  it;  that  the  defendants  had 
brought  an  action  of  ejectment  against  Scliermcrhorn,  to  recover 
the  possession,  but  had  failed  in  their  suit.     The  mayor,  never- 
theless, offered  to  execute  a  quit-claim  deed  to  the  plaintiff  if  he 
would  accept  it,  saying,  that  Schcrmerhorn  would  be  in  town  in 
a  few  days,  when  an  exchange  would  be  made.     The  plaintiff 
refused  to  accept  any  deed,  unless  such  a  one  as  would  secure  to 
him  the  purchase  money,  in  case  the  title  proved  bad;    but  the 
mayor  refused  to  execute  any  other  than  a  quit-claim  deed. 

The  plaintiff  tjien  produced  the  records,  or  book  of  minutes  of 
the  corporation,  in  which  was  entered,  the  6th  of  September, 
1806,  a  resolution  for  the  sale  of  the  lots  above  mentioned,  at 
public  auction,  in  the  terms  as  above  mentioned  in  the  treasu- 
rer's certificate.  There  were  various  subsequent  resolutions 
authorizing  the  mayor  to  execute  deeds  to  the  purchasers,  on 
the  treasurer's  receipts  being  produced  for  the  purchase  money, 
&c.  to  have  the  payments  collected,  and  to  inquire  into  the  claim 
of  Schermcrhorn  to  certain  lots,  and  take  measures,  if  a  settle- 
ment could  not  be  effected  with  him,  to  bring  an  action  to  re- 
cover the  possession.  On  the  5th  of  May^  1812,  it  was  resolved, 
by  the  defendants,  that  the  treasurer  be  directed  to  collect  the 
amount  due  for  the  turnpike  lots,  except  such  lots  as  were  in  con- 
troversy. At  the  time  this  resolution  was  passed,  the  plaintiff* 
Avas  a  member  of  the  corporation,  and  continued  to  be  a  member 
for  12  months  thereafter.  The  land  in  possession  of  Schermcr- 
horn, referred  to  in  the  minutes  of  the  corporation,  covered  two 
acres,  one  rood,  and  eight  perches,  of  lots  Nos.  11,  12,  and  13, 
three  of  the  lots  purchased  by  the  plaintiff.  It  was  proved 
that  part  of  lots,  Nos.  11,  12,  and  13,  had  been  the  property 
of  Sckermerhorn,  and  his  father,  for  more  than  27  years,  and  had 
been  continually  in  their  possession.  /.  /'.  Schermcrhorn 
f^ame  to  the  possession  about  seven  years  ago,  by  descent  from 

Vol.  XIT  3  K 


Van  Eps 


438  CASES  LN   THE  SUPREME  COURT 

his  lather,  and  about  five  years  ago,  enclosed  it  with  a  ditch  ;• 
and  held  adversely  to  the  defendants. 

The  whole  amount  of  the  purchase  money  paid  by  the  plaintiff, 
SbSSSSSL  with  interest  to  the  20th  of  October,  1814,  was  2,490  dollars  and 
34  cents ;  and  the  amount  paid  on  lots  11,  12,  and  13,  in  pos- 
session of  Schermerhom,  with  interest  to  the  20th  of  October, 
1814,  was  834  dollars  and  65  cents. 

The  auctioneer  who  sold  the  lots,  testified  that  the  treasurer 
of  the  defendants  was  present,  and  stated  the  terms  of  sale,  but 
nothing  was  said  as  to  the  nature  or  form  of  the  deed  to  be 
given  ;  and  that  he  never  heard  that  Schennerhorn,  or  any  other 
person,  had  the  possession,  or  laid  claim  to  any  of  the  lots. 
Another  witness  testified,  that  the  adverse  possession  of  Scher- 
merhorn was  a  matter  of  public  notoriety  at  the  time  of  the 
sale. 

The  judge  was  of  opinion  that  the  plaintiff  was  entitled  to 
recover  the  sum  of  834  dollars  and  65  cents  only.  The  jury 
found  a  verdict  for  the  plaintiff  for  the  whole  sum  of  2,490  dol- 
lars and  34  cents,  subject  to  the  opinion  of  the  court,  on  a  case 
containing  the  facts  above  stated  ;  and  if  the  court  should  be 
of  opinion  that  the  plaintiff  had  no  right  to  rescind  the  contract 
as  to  the  whole  of  the  lots,  but  only  as  to  the  three  in  controversy 
with  Schermerhorn,  then  the  verdict  was  to  be  reduced  to  834 
dollars  and  68  cents;  or  if  the  court  should  be  of  opinion  that 
the  sale  as  to  any  of  the  lots  ought  not  to  be  rescinded,  then  a 
judgment  of  nonsuit  was  to  be  entered. 

Hudson,  for  the  plaintiff.     Every  sale  of  real  estate,  at  auc- 
tion, is  a  sale  of  the  title,  or  the  legal  estate,  in  fee,  clear  of 
all  encumbrances ;  unless  the  terms  of  sale,  or  agreement  of  the 
*  sugdm's  Lam  parties,  be  different.*    A  covenant  to  execute  a  good  and  suffi- 

nfVtniors,  5, 6.       -lir-ii  11  .  .  ,, 

21.90  ass.        cicnt  deed  01  land,  means,  that  the  party  is  to  give  a  good  and 
1  civic  v.  Rabin-  valid  conveyance  of  the  title.!     If  the  vendor  sells  a  doubtful 

10-1,2  Johns  Hep.  .  .  ■ 

694.813      cite  title;  if  there  are  no  persons  to  covenant ;  d  title  deeds  cannot 

nnrf  I'rost  K  Hair  . 

mond,  2  rwf,  be  produced  ;  or  if  there  ore  encumbrances,  or  the  purchaser  is 

195.       Jujsnn  v.  '»  .'  >  r 

r^'mb!  Jjw  to  ta^c  l'lc  t'l'e  at  ms  own  risk;  a'l  tncse  arc  circumstances 
^'"sTinp.'-Jy  wWch  must  be  inserted  in  the  terms  of  sale,  and  made  known 
to  the  vendee,  otherwise  the  general  principle  is  to  govern, 
and  the  vendee  may  disaffirm  the  contract,  and  recover  back 
the  deposite  money.  Van  Ness,  J.,  in  Judson  v.  JVass,  says, 
"  in  every  sale,  like  the  present,  there  is  a  condition  that  the 
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purchaser  shall  not  be  bound  to  part  with  his  money,  unless 
the  seller  is  able  to  give  him  a  title  according  to  the  terms  of 
the  sale."  v»»e« 

V. 

If  the  vendor  is  not  ready  with  his  title  deeds  at  the  day  fixed,  £?££%££*. 
no  action  lies  against  the  purchaser  for  the  non-performance  of         DT' 
his  agreement.*  *flm.y  v. Ynung, 

rr.i  u  i  iJ         i         i  i.i  2E'P  Cai  6,°  D- 

1  he  purchaser  must  take  care  that  he  has  a  good  title,  or  sut<un>s  um  of 

1  3  '  Vendors,  246.      , 

an  express  warranty,!  which  would  be  a  useless  caution,  if  the  tisoifc.211. 
vendor  was  not  bound  to  show  his  title,  or  execute  a  deed  with 
the  necessary  covenants. 

Here  was  a  sale  at  public  auction,  without  any  previous 
agreement  between  the  parties,  and  the  terms  of  sale  were,  that 
a  deed  was  to  be  executed  when  the  money  was  paid.  The 
fair  construction  of  the  terms  of  sale  is,  that  the  title  was  to  be 
sold  without  limitation,  and  the  plaiutiff,  having  paid  his  mo- 
ney, and  demanded  a  conveyance  that  would  protect  him,  and 
no  title  being  shown  or  tendered,  he  may  rescind  the  contract. 
Fie  was  entitled,  to  the  regular  chain  of  covenants,  of  seisin  in 
fee,  and  power  to  convey  ;  for  quiet  enjoyment,  &c.  ;  unless 
these  covenants  are  expressly  dispensed  with  in  the  terms  of 

Sale. J  i  Sugden's  Lam 

A  deed  means  a  good  and  sufficient  deed,  or  one  containing  —-J®™10"'  298 
the  usual  or  reasonable  covenants. §    It  is  only  where  purchases  \com.Dig  Cond. 
are  made  with  the  express  understanding  that  the  title  is  to  be 
at  the  risk  of  the  vendee,  that  these  covenants  are  dispensed 

Wlth.||  II  Per  Livtngttn, 

After  the  vendee  has  accepted  the  deed,  there  is  an  end  of  Raymond]0'1  T2 
the  agreement,  and  he  has  nothing  to  look  to,  but  his  deed.**  *£"o  Johns.  Rep. 
He  has  lime,  therefore,  to  look  to  the  deed,  and  before  he  has  29?" 
accepted  it,  the  maxim  of  caveat  emptor  does  not  apply. tt  ^  6  Term  Rep. 

The  plaintiff,  in  this  case,  asked  no  more  than  what  every  ?X/.  im,?63.* 
purchaser  is,  by  law,  entitled  to.  If  there  are  doubts  as  to  the 
title  of  the  vendor,  neither  a  court  of  law  nor  equity  will  compel 
the  vendee  to  a  performance.  Here  there  were  reasonable 
doubts,  as  the  defendants,  when  called  upon,  would  neither 
show  their  title  deeds,  nor  give  a  deed  with  the  usual  and  rea- 
sonable covenants.     The  act  relative  to  sheriffs'  sales! J  shows  ^mt.r  l.so* 

,  1.11.1  1   •  1   •  1  •  Bess-  36-  ch-  5° 

the  sense  of  the  legislature  on  this  subject,  by  protecting  pur-  s.  11. 
chasers,  and  providing  that  their  money  should  be  restored  to 
them,  in  case  there  should  be  a  failure   of  title,  or  encum- 
brances. 
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few  YORK,       Besides,  here  was  such  a  want  of  disclosure  of  circumstances 

Oct  laio.  Tii  i         •  ii 

v^^v-^^-  which  ought  to  have  been  disclosed  at  the  time,  that  the  pur- 

\ an eps      chaser  ought  to  be  allowed  to  rescind  the  contract;*    more 
of°8chf.toJ!ta-  especially,  as  a  corporation  cannot  be  liable  to  an  action  for 
deceit  or  fraud. 

Again,  all  the  lots  sold  were  so  connected,  that  it  must  be  con- 
sidered as  an  entire  sale.  All  the  payments  were  made  together, 
as  one  entire  contract,  and  the  deed  tendered  by  the  defendants 
was  for  the  whole  of  the  lots  sold.  There  being  an  adverse 
possession  of  some  of  the  lots,  so  that  the  defendants  could  not 
give  a  good  title  for  them,  the  case  comes  within  that  of  Poole 
luBro.cii.Cas.  v.  Shergold,}  in  which  Lord  Kenyon,  when  sitting  for  the  Lord 
Chancellor,  said,  that  if  a  purchase  was  made  of  a  mansion 
house  in  one  lot,  and  of  farms,  &c,  in  other  lots,  and  no  title 
could  be  made  by  the  vendor  to  the  lot  containing  the  mansion 
house,  the  purchaser  might  rescind  the  whole  contract. 

That  the  plaintiff  has  a  right  to  recover  back  the  money  paid 

for  the  three  lots  held  adversely  at  the  time  of  the  sale,  there 

can  be  no  doubt.     It  has  been  repeatedly  decided  in  this  court, 

that  a  party  cannot  convey  lands  held  adversely,  without  being 

t    niuiamx  t.  guilty  of  maintenance ;  and  if  he  does,  his  deed  is  void. \ 

Jacksun.b  Johns. 
Rep.  4o9  Jack- 
son v   Duniont,  9  .  i  p  i 

j„h„s.  Kip.  58       J.  V.N.  Yates,  contra.     The  vendor  of  real  property  is  not 

Jackson  V.  Mais-  i 

rfw/;  ii  Joans,  bound  to  return  the  purchase  money,  unless  there  is  fraud  in 
g  sugdm's  Law  the  sale,  or  a  warranty  :S  and  where  the  action  is  either  to  re- 

ofVmdnrs,  1,2.  •  r  1  •       • 

7. 195. 199.  cover  back  a  deposite,  or  lor  damages,  it  is  essential  to  prove 
that  the  vendor  knew  of  the  defect.  There  was  no  pretence  of 
any  mala  fides  in  this  case,  or  a  fraudulent  concealment.  It  is 
true,  that  there  are  a  chiss  of  cases  where  an  action  lies  to 
recover  back  money,  on  the  ground  of  a  failure  of  considera- 
tion ;  but  the  action  does  not  lie,  if  the  money  has  been  paid 
under  a  full  knowledge  of  the  circumstances  ;  or  where  there  is 

na  £<w*,269.   i  no  fraud. || 

Bos.  k  Pull  260.  -         ...  TT  *4:       i    • 

iBip.n.PCat.       In  N 1X071  v.  Hyserott,*  this  court  said  that  a  conveyance 
mtjphm.Kcp.  wouiti  be  good  and  perfect,  though  it  contained  no  personal 
covenants  or  warranty. 

In  Poole  v.  Shergold,  Lord  Kenyan  decided,  that,  where  an 
estate  is  sold  at  auction  in  lots,  and  the  vendor  has  not  a  title 
to  all  the  lots  sold,  the  purchaser  will  be  compelled  to  take  the 
lots  to  which  the  title  can  be  made,  if  they  arc  not  implicated 
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with  the  rest ;  and  he  is   entitled  to  compensation  only  pro   new-york 

In  Drew  v.  Hanson*  an  injunction  was  obtained,  restraining  v*^.*" 
the  defendant  from  proceeding,  at  law,  to  recover  back  his  of0ictt.uIcrl- 
deposite,  which  was  continued  by  Lord  Eldon,  though  it  appeared 
that  the  principal  subject  of  the  purchase  were  the  corn  and  hay  675.  "ee,'»i"o, 
tithes  of  the  parish,  inserted  in  the  particulars  of  the  sale,  and  3  AnZ'.^i  ' 
half  the  hay  tithes  belonging,  in  fact,  to  the  vicar,  and  the 
other  half  being  commuted  for  a  customary  payment.  His  lord- 
ship, in  that  case,  said,  that,  in  enforcing  a  specific  perform- 
ance, on  the  principle  of  a  compensation  for  the  variance  from 
the  description,  the  court  had  gone  so  far  as  to' defeat  the  very 
object  of  the  purchaser ;  and  he  states  several  cases  of  apparent 
hardship ;  as,  where  there  was  a  contract  for  the  sale  of  a  house 
and  wharf,  and  the  object  of  the  purchaser  was  to  carry  on 
business  at  the  wharf,  yet  the  court  of  chancery  considered  it 
a  specific  performance  of  the  contract,  by  giving  him  the  house, 
without  the  wharf.  So,  in  Shirlsy  v.  Davis,  where  the  subject 
of  the  contract  was  a  house  on  the  north  side  of  the  Thames, 
supposed  to  be  in  the  county  of  Essex,  but  which,  in  fact,  was 
in  the  county  of  Kent,  and  the  purchaser  was  told  he  would  be 
made  a  churchwarden  of  Greenwich,  and  his  object  was  to  be  a 
freeholder  of  Essex,  he  was  compelled  to  take  the  house.  So, 
in  Lord  Stanhope's  case,  where  the  object  was  to  get  an  estate 
tithe  free,  Lord  Thurlow  compelled  him  to  take  the  estate  sub- 
ject to  tithes. (a.) 

In  Johnson  v.  JohnsoyiJ  the  house  was  valued,  and  paid  for,  j^Bot.uPvU. 
at  300  pounds,  and  the  land  at  700  pounds  ;  and  the  purchaser  1C2' 
being  evicted  from  the  house,  for  a  defect  of  title,  brought  his 
action  to  recover  back  the  300  pounds,  but  refused  to  give  up 

(a)  Mr.  Sugden,  (Lair  of  Vendors,  188.,)  remarks,  that  Lord  Elden,  in  Drew  v.  Sanson,  liid  not 
take  notice  of  the  cases  of  Chambers  v.  Griffiths,  (1  Esp.  Cas.  U9  ,)  and  Boyer  v.  Blacknell,  (3 
Arutr.  657  ,)  but  that  he  had  learned,  that  Lord  Eldon  had  since  mentioned,  from  the  bench,  that 
he  had  met  with  the  erne  of  Chambers  v.  Griffiths,  and  desired  it  to  be  understood,  that  he  was 
not  of  the  same  opinion  with  Lord  Kenyon.  The  caae  of  Chambers  v.  Griffiths  was  that  of  several 
houses  put  up  and  sold  is  separate  Jots,  three  of  which  were  purchased  by  the  plaintiff,  but  the 
Tendor  being  unable  to  give  a  title  to  more  than  one  of  tbein.  Lord  Kenyoa  held,  that  it  must  be 
taken  to  be  an  entire  contract,  and  if  the  vendor  fails  in  making  out  a  title  to  any  one  of  the  In'.; . 
the  purchaser  might  resciod  the  whole  contract.  C.  B.  McDonald  seems  to  have  been  of  the 
same  opinion  in  Boyer  v.  Blacknell ;  and  Lord  Aluanley,  in  Johnson  v.  Johnson,  (3  Bos.  &  Pull. 
16.'.)  was  of  opinion,  that,  though  a  court  of  equity  might  inquire  into  all  the  circumstances, 
and  ascertain  bow  far  one  part  of  the  bargain  was  a  material  ground  for  the  other,  and  award  a 
compensation  according  to  the  real  state  of  the  transaction  ;  yet  that,  in  a  court  of  law,  it  matt 
be  Jeemeci  an  entire  coot  i act 
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N§vv Jos.*,   the  land,  and  the  court  of  C.  P.  held,  that  he  was  entitled  to 
v^^v-^^/  recover. 

Van  Epb 
t. 

of  sjchenectI-  T.  Sedgwick,  in  reply,  insisted  that  this  was  an  entire  con- 
tract, and  that  a  court  of  law  could  not  enter  into  those  par:.- 
cular  circumstances,  which  might  induce  a  court  of  equit  te 
compel  a  performance  of  part  only  of  the  contract.     Tie  tieci- 

*  i  Esp.  .&.  p.  sion  of  Lord  Kenyon,  in  Chambers  v.  Griffiths,*  was  decisn  e  on 

Cases,  149.  ...  **' 

this  point. 

It  does  not  follow,  that,  because  nothing  was  said  about  any 
covenants  in  the  deed,  the  tender  of  a  mere  quit-claim  deed, 
without  any  covenants,  was  sufficient.    Though  some  of  the  old 
cond"m(a  f*8'  cases  are  contradictory  on  this  subject,!  yet  the  general  rule 
i Mi  467.         jS)  that  the  deed  must  contain  reasonable  covenants,  or  an  ef- 
fectual assurance.     A  court  of  equity  will  not  compel  a  specific 
performance,  unless  the  title  of  the  vendor  be  free  from  all  sus- 
l/veZdars  2kT  P'c'on*    The  purchaser  is  not  bound  to  accept  a  doubtful  title. J 
pVwms\lz    2  The  defendants  being  out  of  possession  of  part  of  the  lots  sold, 
Pe"te:s  "cases,  was  sufficient  to  raise  doubts  as  to  their  title.     The  defendants, 
i3i.p«rirf.x«ii-  at  the  tria^  OUgnt  t0  have  shown  that  they  had  a  good  title  to 
the  whole. 

Yates,  J.,  delivered  the  opinion  of  the  court.  In  the  certifi- 
cate or  contract  executed  by  the  treasurer  of  the  corporation, 
and  countersigned  by  the  purchaser,  the  lot  sold  is  mentioned, 
and  that  upon  the  purchaser's  making  the  payments,  particu- 
larly stated,  a  deed  will  be  execuled  for  it  by  the  defendants  to  the 
purchaser ;  and,  in  this  instance,  to  the  plaintiff',  his  heirs  and 
assigns,  for  ever.  This,  certainly,  according  to  the  terms 
used,  does  not  create  an  obligation  on  the  part  of  the  corpora- 
tion to  execute  a  deed  containing  the  covenants  insisted  on  by 
the  plaintiff.  The  deed  stated  in  the  case,  and  offered  to  be 
executed  by  the  mayor,  was  a  sufficient  compliance  with  the 
terms  of  the  contract,  to  exonerate  the  defendants  ;  and,  unless 
other  circumstances  are  disclosed  by  the  evidence,  to  justify 
the  plaintiff  in  his  demand  to  have  the  covenant  required  by 
him  inserted,  he  is  still  held  by  the  contract,  and  obliged  to 
accept  of  the  conveyance  offered  to  him.  By  covenanting  to 
execute  a  deed,  no  greater  duty  or  obligation  can  be  intended 
than  to  execute  a  conveyance  or  assurance  of  the  property, 
which  may  be  good  and  perfect,  without  warranty,  or  personal 
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covenants.  Its  meaning,  in  the  contract  before  us,  is  clear 
and  decisive,  and  will  not,  even  by  implication,  admit  of  a 
more  extended  construction  or  definition.  V** 

In  the  case  of  Frost  and  others  v.  Raymond,  (2  Caincs1  Rep.  of°Sche£™a 
191.,)  it  is  stated,  in  the  opinion  of  the  court,  to  be  a  settled 
position,  that  an  estate  in  fee  may  be  created  by  the  usual  and 
solemn  forms  of  conveyance,  without  warranty,  express  or 
implied  ;  and  that  a  conveyance  in  fee  does  not,  ipso  facto, 
imply  a  warranty ;  that  if  it  did,  our  books  would  be  inconsist- 
ent and  unintelligible  on  the  subject.  The  case  of  Nixon  v. 
Hyserott  (5  Johns.  Rep.  53.)  supports  the  same  principle,  and 
shows,  that  a  general  power  to  execute  a  deed  does  not  autho- 
rize the  giving  it  with  the  usual  covenants  of  warranty,  &c.  It  is 
evident,  then,  that  where  it  is  contracted  to  execute  a  deed,  as 
in  this  case,  to  the  plaintiff,  his  heirs  and  assigns,  for  ever,  no 
covenant  of  any  description  can  be  intended,  either  by  implica- 
tion or  otherwise ;  nor  will  the  circumstance  of  the  sale  being 
at  auction,  vary-  the  result.  It  must  entirely  depend  on  the 
contract  made  at  the  time,  which,  in  this  case,  is  conclusive 
against  the  insertion  of  the  covenant  required  by  the  plaintiff, 
as  appears  from  the  conditions  or  terms  of  sale  previously  made 
known  by  the  treasurer,  and  the  subsequent  memorandum  or 
certificate  under  the  signature  of  the  parties. 

It  cannot  be  pretended  that  this  was  one  entire  contract  for 
all  the  lots.  They  were  put  up  at  auction,  separately,  and  a 
certificate  given  for  each  lot,  which  was  countersigned  by  the 
purchaser,  so  that  the  corporation  were  obliged,  if  required,  to 
give  separate  deeds.  The  offer,  by  the  mayor,  to  give  one 
deed  or  quit  claim  for  all  the  lots  purchased  by  the  plaintiff, 
will  not  give  such  a  character  to  the  transaction  as  to  make  it 
an  entire  contract,  and  thus  authorize  a  relinquishment,  on  the 
part  of  the  plaintiff,  of  the  purchase  of  the  whole  thirty-three 
lots,  because  a  part  of  them  might  have  been  held  adversely  at 
the  time  of  sale.  The  fact  that  each  lot  was  separately  con- 
tracted for,  appears  so  conclusively  from  the  evidence  in  the 
case,  as,  in  my  view,  to  put  the  right  of  rescinding,  on  the 
ground  that  the  purchase  of  all  those  lots  was  one  entire  con- 
tract, wholly  out  of  the  question  ;  and,  therefore,  the  existence 
of  an  adverse  possession  of  a  part  of  the  lots  could  not  affect 
the  contracts  for  the  residue. 
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SwARTWOUT. 


CASES  IN  THE  SUPREME  COURT 

From  the  facts  disclosed  by  the  case,  it  does  appear  that  lots 
Nos.  11,  12,  and  13,  were  held  adversely  to  the  title  of  the  de- 
fendants, at  the  time  the  plaintiff  contracted  to  purchase  them, 
and  continued  so  until  the  payments  for  them  were  made,  which 
would,  of  course,  have  rendered  a  deed  for  these  lots  (if  it  had 
been  executed)  wholly  inoperative.  The  plaintiff  ought,  con- 
sequently, to  recover  back  the  amount  of  the  consideration 
money  paid  for  them.  The  verdict  must,  therefore,  be  reduced 
to  834  dollars  and  65  cents,  according  to  the  stipulations  in  the 
case,  for  which  the  plaintiff  must  have  judgment. 


Judgment  for  the  plaintiff,  accordingly. 


Walker  against  Swartwout. 


Apubiic agent,      THIS  was  an  action  of  assumpsit,  for  work  and  labour,  tried 
ficia'i8  kcn"pMi"y',  before  Mr.  Justice  Spencer,  at  the  Jefferson  circuit,  in  June 

•mplovinRaman  1       . 
to  work  on  ac-   iaSl» 

ment,  is  nnt  per       The  defendant  was  quarter-master  general  of  the  army  of  the 

jonalKliililefor  .  i  •    i  •        i  n  i      nr-,,        •        i 

bisw^es.  United  States,  which  arrived  at  r  rench  Mills,  in  the  county 
of  Franklin,  about  the  20th  of  November,  1813.  The  de- 
fendant directed  certain  boatmen,  who  were  with  the  army, 
and  the  plaintiff  among  the  rest,  to  go  to  work,  for  the  use  of  the 
army,  and  that  they  should  be  each  allowed  two  dollars  per  day, 
and  one  ration ;  that  the  plaintiff  accordingly  worked  in  making 
tents,  &c.  for  the  hospital  department,  and  laying  up  the  boats 
and  rigging.  After  working  about  six  weeks,  the  defendant 
being  about  leaving  French  Mills,  the  plaintiff  applied  to  him 
for  a  certificate,  as  evidence  of  the  contract,  and  of  the  time  he 
had  worked  ;  and  the  defendant  replied,  "  my  word  is  sufficient ;" 
and  told  the  plaintiff  to  go  to  work,  and  he  would  pay  him  when 
his  work  was  done.  The  plaintiff  continued  to  work  until  the 
20th  of  February,  1814,  when  he  was  discharged  without  having 
received  any  pay.  The  plaintiff  not  knowing  where  to  find  the# 
defendant,  who  had  left  the  place,  applied  to  the  deputy  quarter- 
master general,  at  SackctCs  Harbour,  and  informed  him  what 
he  had  done,  who  paid  the  plaintiff  20  dollars. 
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The  plaintiff,  while  at  his  work,  drew  his  rations,  daily,  with    new-yor;.. 
the  other  boatmen  and  soldiers,  and  the  defendant  had  paid  them 
their  wages  up  to  the  20th  of  November,  1814. 

Brown,  the  deputy  quarter-master  general,  testified  that  the 
plaintiff  applied  to  him,  at  Sac/celt's  Harbour,  and  informed  him 
that  he  had  worked  for  the  defendant,  but  produced  no  certificate  ; 
and  having  been  previously  acquainted  with  the  plaintiff,  paid 
him  the  20  dollars,  and  took  his  receipt  as  deputy  quarter-mas- 
ter general  ;  that  he  first  employed  the  plaintiff,  and  others,  in  tho. 
autumn  of  1813,  to  go  down  the  St.  Lawrence  with  the  army,  and 
gave  them  their  certificates  of  contract,  on  account  of  the  public. 
This  contract  with  the  plaintiff  expired  about  the  time  the  army 
arrived  at  the  French  Mills. 

A  verdict  was  found  for  the  plaintiff,  for  the  sum  of  1 36  dol- 
lars, subject  to  the  opinion  of  tho  court,  on  a  case  containing  the 
above  facts. 

Benedict,  for  the  plaintiff.  The  question  is,  whether  the  de- 
fendant, on  this  contract,  is  personally  liable.  There  may  be 
some  apparent  contradiction  among  the  authorities,  on  this  sub- 
ject. The  general  rule,  however,  to  be  deduced  from  them, 
clearly  is,  that  a  public  agent,  contracting  as  such,  is  not  person- 
ally liable.  But  whether  he  contracted  as  such  agent,  or  not,  is 
matter  of  fact  for  a  jury  to  decide  ;  the  intention  of  the  parties  at 
the  time,  is  to  govern.  The  plaintiff  was  to  work  by  the  day.  It 
could  not  be  the  intention  of  the  defendant,  that  the  plaintiff,  after 
working  a  day,  should  apply  to  the  government  for  his  two  dol- 
lars. But  here  is,  in  fact,  an  express  promise  by  the  defendant 
himself,  that  he  would  pay  the  plaintiff. 

In  Sheffield  v.  Watson,*  Livingston,  J.,  says,  It  is  not  enough,  *  acaints,®. 
the  plaintiff  knew  the  defendant  to  be  a  navy  agent,  and  that 
the  frigate,  whose  model  he  was  making,  was  to  be  a  public 
ship  of  war.  Before  we  send  him  to  government  for  redress,  it 
should  appear,  as  well  that  Watson  contracted  in  his  official  cha- 
racter, and  on  account  of  the  United  Stales,  as  that  Sheffield  gave 
credit,  and  intended  to  look  to  government  for  compensation. 

Storrs,  contra.  The  court  must  look  back  to  the  time  when  the 
plaintiff  first  left  Sackctl's  Harbour,  when,  according  to  the  tes- 
timony of  Brown,  he  was  employed  expressly  on  account  of  the 
government,  and  he  most  clearly  considered  himserf  as  con- 

Vol.  XII.  31 
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kbw-vork,   tinuin?  in  the  same  employment,  after   the  army  reached  the 

Oct.  1815.  °  i  ,'  -       i 

French  Mills.  He  contracted  with  the  delendant  as  quar- 
ter-master to  the  army,  not  as  a  private  individual.  The 
promise  made,  afterwards,  by  the  defendant,  to  pay  for  the 
work,  was  without  consideration,  and  could  not  bind  him  per- 
sonally.^) 

Thompson,  Ch.  J.  The  only  question  in  this  case  is,  whether 
the  defendant  is  personally  responsible  to  the  plaintiff  for  the 
work,  labour,  and  services  performed  by  him.  That  the  defendant 
was  a  public  officer,  and  that  the  benefit  of  the  plaintiff's  labour 
was  for  the  public,  are  questions  not  in  dispute.  If  the  case  of 
Sheffield  and  Watson  (3  Caines,  72.)  is  to  be  supported,  there 
can  be  no  doubt  of  the  defendant's  liability.  And  independent 
of  that  case,  it  appears  to  me,  he  is  responsible,  upon  well- 
settled  principles,  applicable  to  this  class  of  cases.  It  is  not 
to  be  denied  that  an  agent  may  make  himself  personally  re- 
sponsible. And,  as  was  said  by  this  court,  in  the  case  of  Gill  v. 
*Jnte,p.  385.  Brown*  decided  at  the  present  term,  (and  which  is  a  principle  re- 
cognised in  all  the  cases  on  this  subject,)  it  is  a  question  of  inten- 
tion in  the  contracting  parties,  and  this  intention  must  be  collected 
from  the  circumstances  of  the  case.  In  my  judgment,  the 
circumstances  showing  a  personal  liability  in  the  defendant,  in 
this  case,  are  as  strong,  if  not  stronger,  than  in  the  case  last  re- 
ferred to.  Here  is  not  only  an  absolute  and  unqualified  pro- 
mise to  pay,  but  a  refusal  to  furnish  the  plaintiff  with  the  usual 
and  necessary  voucher,  to  enable  him  to  procure  compensation 
from  the  government.  The  case  states,  that  the  plaintiff  went 
to  work  by  the  direction  of  the  defendant,  and,  after  some  time, 
hearing  that  the  defendant  was  about  leaving  the  place,  the 
plaintiff  applied  to  him  for  a  writing,  or  certificate,  as  evidence 
of  the  contract,  and  of  the  time  he  had  worked.  The  reply 
made  by  the  defendant,  was,  "  my  zoord  is  sufficient,  go  to  your 
■morky  and  I  will  pay  you  when  it  is  done.11  The  defendant  was 
too  well  acquainted  with  his  business,  to  suppose  his  bare  word 
xvas  sufficient  to  enable  the  plaintiff  to  obtain  his  pay  from  the 
government.  He  well  knew  that  some  voucher  from  him  was 
necessary  for  this  purpose,  if  the  plaintiff  was  to  be  turned  over 
to  the  government.     When  he,  therefore,  told  the  plaintiff  his 

'  i)  See  GUI  v.  Brotvn,  ante,  p.  385,  and  the  eases  there  cited 
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word  was  sufficient,  and  at  the  same  time  accompanied  it  with  a  nkw  york, 

,  .  ,  ,  ,  Oct.  1815. 

promise  to  pay,  it  appears  to  me  to  admit  ot  no  other  reasonable  v^^-v^^ 
interpretation,  than  a  personal  engagement  to  pay.     Had  this      WA£K« 
not  have  been  the  intention  of  the  defendant,  his  reply  to  the   SwARTW0aT' 
plaintiff's  request  would  not  have  been,  I  will  pay  you  when  your 
work  is  done,  but  I  will  then  give  you  a  certificate.     The  pro- 
mise was  to  pay  when  the  work  was  done  ;  and  if  the  plaintiff 
was  to  look  to  the  government  for  pay,  how  could  the  defendant 
know  when  payment  would  be  made  ? 

It  is  the  duty  of  an  agent,  and  the  usual  course  of  business,  not 
only  to  disclose  the  character  in  which  he  acts,  but  also  to  furnish 
those  with  whom  he  deals  with  all  requisite  vouchers,  to  enabje 
them  to  have  recourse  to  the  principal ;  and  when  this  is  refused, 
the  reasonable  intendment,  and,  I  apprehend,  the  legal  effect  is, 
that  the  agent  is  personally  liable.  When  one  acts  as  the  agent,  or 
attorney,  of  another,  he  ought  to  do  it  in  the  name  of  him  who  gives 
the  authority,  and  cannot  do  it  in  his  own  name.    (9  Coke,  76.) 
Where  services  are  performed  for  a  known  public  agent,  with- 
out any  express  contract,  and  the  party  relies  upon  an  implied  ob- 
ligation to  pay,  perhaps  the  law  would  also  imply  that  the  service 
was  performed  for  the  agent  in  that  character.     But  where  the 
agent  makes  an  express  contract,  or  promise,  in  his  own  name, 
and  not  in  the  name,  or  on  behalf  of  his  principal,  the  agent 
ought    to  be   held  personally    responsible.     This  necessarily 
grows  out  of  the  principle,  that  an  agent  or  attorney  must  con- 
tract in  the  name  of  his  principal.     This  appears  to  me  to  be 
a  sound  and  reasonable  distinction,  and  best  calculated  to  prevent 
parties  from  being  misled  or  deceived.     In  the  case  of  Brown 
v.  Austin,  (1  Mass.  Rep.  208.,)  it  is  admitted  by  the  counsel  on 
both  sides,  that  if  an  agent  make  an  express  promise  to  pay,  he 
is  personally  responsible  ;  and  this  seems  to  be  taken  for  granted 
by  the  court.     Sedgwick,  Justice,   says,   there  is  no  doubt  but 
an  agent,  by  an  express  undertaking,  in  his  private  capacity, 
makes  himself  personally  liable.     When  there  is  an  express 
undertaking,  it  must,  I  presume,  always  be  understood  to  be  by 
the  party  in  his  private  capacity,  unless  otherwise  expressed. 
No  part  of  the  plaintiff's  conduct  would  justify  a  conclusion, 
that  he  did  not  look  to  the  defendant  for  pay,  or  consider  him 
liable.     When  application  was  made,  by  the  plaintiff,  to  Brown, 
the  deputy  quarter-master,  he  informed  him  he  had  been  at  work 
for  General  Swartwout,  and  had  nothing  to  show  for  his  wo^k. 
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n'ew-tork,  and  did  not  know  to  whom,  or  where,  to  look  for  his  pay.  Weli 
might  he  say,  he  did  not  know  where  to  look  for  pay,  for  the  de- 
fendant had  left  that  part  of  the  country,  b(s  appears  by  the  case, 
or  is  necessarily  to  be  inferred,  and  had  refused  to  give  him  any 
voucher  for  his  services.  The  defendant  had  not  pursued  the 
usual  course  of  the  public  agents,  who  meant  to  turn  the  workmen 
over  to  the  public,  for  payment;  as  would  appear,  not  only  from 
the  known  and  general  practice,  Kit  from  the  conduct  of  Brown, 
who  had  employed  this  very  plaintiff,  and  gave  him  a  certificate 
of- the  contract,  on  account  of  the  public.  The  plaintiff  had 
good  reason  to  conclude  that  the  defendant  considered  himself 
bound  to  pay  him  for  his  work,  when  he  not  only  refused  to 
give  him  any  certificate,  that  he  might  look  to  the  government, 
but  expressly  promised  to  pay  him.  And  I  think  he  was  fully 
warranted  in  such  conclusion,  upon  the  soundest  principles  of 
law  and  justice.  I  am,  accordingly,  of  opinion  that  judgment 
ought  to  be  for  the  plaintiff, 

Spencer,  J.  It  was  supposed,  on  the  argument  of  this  cause, 
that  the  case  of  Sheffield  v.  Watson,  (3  Caines''  Rep.  69.,)  over- 
ruled the  decision  of  the  supreme  court  of  the  United  States,  in 
the  case  of  Hodgson  v.  Dexter,  (1  Crunch,  345.,)  and  Macbcath 
v.  Haldiman,  (1  T.  It.  172.,)  and  several  other  cases  in  the 
English  courts  ;  but,  on  as  critical  an  examination  as  I  have 
been  able  to  give  of  the  subject,  I  cannot  assent  to  that  propo- 
sition. Judge  Livingston,  who  delivered  the  opinion  of  the 
court,  expressly  states,  that  it  was  not  intended  to  shake  any  of 
the  English  authorities  on  the  point ;  and  he  states  that  the 
court,  in  Hodgson  v.  Dextci\  regarded  the  contract  as  made 
entirely  with  a  view  to  government ;  and  that  when  that  appear- 
ed, it  would  be  unjust  to  charge  the  officer. 

Whether  the  court,  in  Sheffield  v.  Watson,  made  a  correct 
application  of  the  principles  recognised  and  established  in  these 
two  cases,  to  the  facts  before  them,  may,  1  think,  admit  of 
some  doubt ;  but,  certainly,  we  did  not  intend  to  overrule  them. 
We  have  all  of  us  had  occasion  to  remark,  that,  though  we  con- 
cur in  the  point  decided,  unless  our  dissent  be  stated,  yet  we 
are  not  committed  by  the  illustrations  of  the  judge  who  happen? 
to  give  the  opinion.  I  make  this  remark  here,  because,  1  con- 
loss,  tfTc  train  of  the  judge's  reasoning,  in  Sheffield  v.  Watson, 
(iocs  not  appear  to  mc  perfectly  reconcilable  with  the  dcclara- 
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iion,  which,  I  am  fully  convinced,  is  correct,  that  wc  did  not  nbw-york, 
intend  to  shake  any  of  the  English  authorities. 

I  shall  forbear  stating  the  particular  circumstances  in  Sheffield 
v.  Watsorij  which  may  distinguish  that  case  from  the  two  lead- 
ing ones  already  cited.  It  appears  to  me,  that  the  opinion  of 
dshhurst,  J.,  in  Macbeath  v.  Haldiman,  is  entitled  to  the  most 
unreserved  respect,  for  its  clearness  and  perspicuity.  He 
observes  :  "  A  person  acting  in  the  capacity  of  an  agent  may, 
undoubtedly,  contract  in  such  a  manner  as  to  make  himself 
personally  liable  ;  and  that  (he  says)  brings  it  to  the  true 
question,  namely,  whether,  from  any  thing  that  passed  between 
the  parties  at  the  time,  it  was  understood,  by  them,  that  the 
plaintiff  was  to  rely  upon  the  personal  security  of  the  defend- 
ant." He  proceeds  to  state  the  facts,  and  then  adds,  "  that 
there  is  nothing  in  this  transaction  to  fix  the  defendant,  or  to 
.ahow  that  the  plaintiff  looked  to  him  as  his  debtor  at  the  time 
the  credit  was  given."  Buller,  J.,  in  the  same  case,  uses  these 
strong- expressions :  "  And  in  any  case  Avhere  a  man  acts  as 
agent  for  the  public,  and  treats  in  that  capacity,  there  is  no 
pretence  that  he  is  personally  liable."  In  ascertaining  the  in- 
tention of  the  parties,  the  court  regarded  the  existing  facts 
when  the  goods  were  furnished,  and  the  subsequent  conduct  of 
the  parties. 

The  chief  justice,  in  delivering  the  unanimous  opinion  of  the 
court,  in  Hodgson  v.  Dexter,  observes  :  '*  It  is  too  clear  to  be 
controverted,  that  where  a  public  agent  acts  in  the  line  of  his 
duty,  and  by  legal  authority,  his  contracts,  made  on  account  of 
the  government,  are  public,  and  not  personal." 

After  stating  the  facts,  which  went  to  show  that  the  house 
was  taken  on  account  of  the  public,  in  pursuance  of  authority, 
and  that  the  contract  was  made  by  the  head  of  a  department, 
for  his  use  as  an  officer  of  government,  he  then  adds  :  "  Under 
these  circumstances,  the  intent  of  the  officer  to  bind  himself 
personally  must  be  very  apparent  indeed  to  induce  such  a 
construction  of  the  contract." 

It  has  been  argued,  in  this  case,  that  the  defendant  promised 
to  pay  the  plaintiff  for  his  work  when  it  was  done.  The  same 
argument  was  urged  in  Hodgson  v.  Dexter,  and  the  fact,  in  that 
case,  was,  that  Mr.  Dexter  covenanted,  under  his  seal,  to  keep 
the  premises  in  good  repair,  inevitable  casualties,  &c,  excepted, 
and   to  yield  up  the  same  at  the  end  of  the  term,  the  same  so 


450 


CASES  IN  THE  SUPREME  COURT 


new  yohk,  well  and  sufficiently  kept  in  repair  ;  but  the  court  holding  it  to 
be  a  contract  entirely  on  behalf  of  government,  considered  the 
obligation  to  be  on  the  government  only,  and  not  a  personal 
undertaking. 

The  facts  in  this  case  show  very  clearly,  that  it  never  was 
in  the  contemplation  of  either  party,  originally,  nor  until  some 
time  after  the  labour  was  done,  that  the  defendant  should  be 
personally  responsible.  The  plaintiff  was  employed,  on  the 
public  account,  to  proceed  down  the  St.  Lawrence,  as  a  boat- 
man, with  the  army,  and  received  a  certificate  of  his  being 
thus  employed.  On  his  arrival  at  the  French  Mills,  with  the 
army,  the  defendant,  who  was  known  to  the  plaintiff  to  be 
quarter-master  general,  and  acted  as  such,  directed  the  plaintiff 
to  go  to  work  with  the  rest  of  the  hands,  for  the  army,  and  that 
they  should  each  be  allowed  two  dollars  a  day.  The  plaintiff, 
after  working  about  six  weeks,  learning  that  the  defendant  was 
about  leaving  the  place,  applied  to  him  for  a  writing,  or  certifi- 
cate, as  evidence  of  the  contract,  and  the  time  he  had  worked. 
The  plaintiff  drew  his  rations  from  the  public  store-house,  and, 
after  leaving  the  French  Mills,  applied  to  Major  Brown,  an 
assistant  quarter-master  general,  stating  that  he  had  been  to 
work  for  General  Swartwout,  but  had  nothing  to  show  for  his 
work,  and  did  not  know  to  whom,  or  when,  to  look  for  hb  pay  ; 
upon  which  Major  Brown  advanced  him  20  dollars,  as  assistant 
quarter-master  general. 

These  facts  abundantly  show,  that  the  defendant's  contract 
with  the  plaintiff  was  as  a  public  agent,  and  that  the  plaintiff 
did  not  work,  nor  contract  to  work,  with  a  view  to  the  defend- 
ant's personal  responsibility. 

I  entirely  agree  with  Chief  Justice  Marshall,  that,  to  hold  a 
public  agent,  acting  in  the  line  of  his  duty,  liable  for  contracts 
made  on  account  of  government,  would  be  productive  of  the 
most  injurious  consequences  to  the  public,  as  well  as  to  indivi- 
duals; and  that  no  prudent  man  would  consent  to  become  a 
public  agent,  if  he  should  be  made  personally  responsible  on 
the  public  account. 

This  is  not  the  case  of  an  insulated  boatman.  The  same  prin- 
ciples which  will  render  the  defendant  liable  in  this  case,  will, 
for  aught  I  perceive,  make  him  liable  to  all  the  boatmen  who 
descended  the  St.  La7orence  with  the  army ;  for  it  seems  the  de- 
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fendant  set  them  all  at  work,  at  two  dollars  a  day  :  and  hence  kew-yohk, 

,  0ct- ,815- 

the  greater  improbability  that  he  meant  to  subject  himself.     I 

am,  therefore,  of  opinion,  that  the  defendant  is  entitled  to  judg- 
ment. 

Van  Ness,  J.,  Yates,  J.,  and  Platt,  J.,  were  of  the  same 
opinion. 

Judgment  for  the  defendant. 


DOWDLE 
V. 

Camt.- 


Dowdle  against  Camp. 

IN  ERROR,  on  certiorari  to  a  justice's  court.  pa^comract 

The  plaintiff  in  error  brought  an  action  for  goods  sold  and  f°ndsbethSealpu?- 
delivered,  in  the  court  below,  against  the  defendant  in  error.  oMhePcoDVi.i£ 
The  defendant  pleaded  the  general  issue,  and  gave  notice  of  ^VThere  betng 
set  off.     It  appeared,  on  the  trial,  that,  in  the  fal  of  1810,  the  "he  ££*  tht 
plaintiff  agreed  to  purchase  of  the  defendan  two  acres  of  land,  In^otuo  ?eu 
at  45  dollars  per  acre  ;  and,  towards  payment,  to  let  the  de-  °° 
fendant  have  a  cow,  valued  at  16  dollars.    The  contract  was  by 
parol.     The  defendant,  a  short  time  after  the  bargain,  had  the 
land  surveyed,  and  offered  to  give  the  plaintiff  a  deed  of  it,  on 
receiving  a  mortgage  to  secure  the  payment ;  but  the  plaintiff 
declined  receiving  the  deed,  until  he  had  completed  the  pay- 
ment.    It  also  appeared,  from  the  plaintiff 's  confessions,  that 
the  defendant  had  extended  the  time  of  payment,  and  that,  if 
not   made  within  the   extended   time,    which  was  long   since 
past,  the  cow  should  be  forfeited.     The  justice  nonsuited  the 
plaintiff. 

jV.  Williams,  for  the  plaintiff  in  error.  He  cited  Crawford 
v.  Morrell,  8  Johns.  Rep.  256.,  and  Tappenden  v.  Randall. 
2  Bos.  &  Pull.  467. 

Storrs,  contra. 
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Per  Curiam.  The  cow,  for  which  this  action  was  brought, 
was  delivered  by  the  plaintiff  to  the  defendant,  in  part  payment 
of  a  piece  of  land,  the  contract  for  the  purchase  of  which  was 
by  parol.  The  defendant,  it  appears,  has  always  been  willing, 
and  has  offered  to  give  a  conveyance  of  the  land,  pursuant  to 
his  contract,  but  the  plaintiff  declined  receiving  it,  and  now 
brings  his  action  to  recover  back  what  he  has  paid  upon  his 
contract.  The  action  cannot  certainly  be  sustained,  under  the 
circumstances  disclosed  by  the  return  ;  for  the  cow  had  become 
forfeited  according  to  the  plaintiff's  own  confession.  But  the 
action  would  not  be  sustainable,  independent  of  this.  The 
contract  was  not  illegal  at  its  inception,  although  not  binding 
upon  the  parties  ;  but  payment  of  part  of  the  purchase  money 
was  such  part  performance  as  to  become  binding  on  the  de- 
fendant, and  a  court  of  equity  would  compel  a  conveyance. 
The  judgment  mus-tj  therefore,  be  affirmed. 

Judgment  affirmed. 


Jackson,  ex  dcm.  Bristol  and  others,  against  Elston. 
**p»»cn  mi-      THIS  was  an  action  of  ejectment  for  lot  No.  33,  in  the  town- 

cence  ol  notice  ■' 

ShA^dST  sniP  °f  ^ato,  formerly  Brutus,  tried  at  the  Cayuga  circuit,  in 
l?mi«  to*S£  Junc  last,  before  Mr.  Justice  Van  Nest,  when  a  verdict  was 
5fT«lteeJfeSt  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court  on 
Where's  person  the  following  case  :  Letters  patent  for  the  lot  in  question  were 
pt$unien  of  an  issued  to  Enos  Haggerty,  a  soldier,  in  the  line  of  this  state, 
tout,  without    datod  the  19th  of  February,  1791.     The  marriage  and  death  of 

.ol.mr   of  litlo.  «7'  '  „'-,f  1- 

«ixi  »ricr<raids  ilarrgertij  were  proved,  and   that  Julia  Jinn  Uilliams  was  lus 

eonveyi     the  °°      •/.  '.  '  ,  * 

laadto another,  only  surviving  child  by  that  marriage.  The  plaintm  also  gave 
la  fep.  this   13         •>  o  J  o  r  o 

nich  neitrerM  jn  evidence  a  deed  for  one  half  of  the  lot  in  question,  to  Charles 

pMRafSlon    31  1 

"'i'ntVrnin  "he  &m  Bristol,  one  of  the  lessors,  from  Alexander  Williams,  and 

Efi  proprietor;    fa    saj(l  ./n/,a  .4m;,     hjs   Wife,    dated     tllC     5th    Of    March,   1009, 

and  recorded  in  the  office  of  the  clerk  of  Cayuga  county,  the 
27th  of  August,  1811  ;  also,  a  deed  from  the  said  Williams  and 
hjs  wife,  for  one  equal  half  of  the  said  lot,  to  Daniel  M*  Brjsto[, 
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dated  the  4th  of  March,  1811,  and  recorded  in  the  same  office 
the  27th  of  August,  1811. 

The  defendant  gave  in  evidence  a  deed  from  J  alia  Ann  Hag- 
gerty  to  Jchiel  Day,  dated  the  27th  of  August,  1795,  for  one 
half  of  the  said  lot;  and,  also,  another  deed  between  the  same 
parties,  dated  the  19th  of  December,  1796,  for  an  equal  half 
of  the  same  lot ;  but  neither  of  these  deeds  had  been  recorded. 
He  also  produced  a  deed  from  Abraham  Bell)  dated  the  22d  of 
March,  1 803,  for  the  whole  lot,  and  proved  that  he  was  in  pos- 
session of  the  premises  in  question,  under  that  deed,  at  the  date 
of  the  deeds  from  Julia  Ann  Williams  and  her  husband,  to  the 
Bristols,  above  mentioned.  It  appeared  that,  eight  years  ago, 
Bell  purchased  the  possession  of  some  person  then  on  the  lot, 
but  without  colour  of  title,  and  that,  at  that  time,  about  fifteen 
acres  had  been  cleared  and  improved  ;  and  that,  at  the  time  of 
the  trial,  about  thirty  acres  had  been  cleared. 

Rice,  for  the. plaintiff,  contended,  that  there  was  no  adverse 
possession  in  this  case,  and  that  the  person  of  whom  Bell 
purchased  the  mere  possession,  must  be  considered  to  have  held 
it  for  the  rightful  owner,  Williams.  He  cited  Brandt  v.  Ogden, 
(1  Johns.  Rep.  156.)  Smith  v.  Burtis,  (6  Johns.  Rep.  197.) 
Jackson  v.  Sharp,  (9  Johns.  Rep.  164 — 16S.)  Do&  v,  Camp- 
bell, (10  Johns.  Rep.  475.) 

Kellogg,  contra,  contended,  that  the  entry,  though  with  mere 
colour  of  title,  was  sufficient  to  make  out  an  adverse  possession. 
In  Jackson  v.  Sharp,  die  defendant  entered  without  colour  of 
title,  for  the  benefit  of  the  patentee.  This  case  was,  in  this 
respect,  like  that  of  Jackson  v.  Wheeler,  (10  Johns.  Rep.  164.) 
If  the  defendant  entered  on  the  15  acres,  claiming  title  to  the 
whole,  the  case  of  Jackson,  ex  dem.  Putnam,  v.  Bow  en  (1 
Caines''  Rep.  358.)  was  in  point,  and  decisive  as  to  the  adverse- 
possession. 


NEW- YORK, 
U  t.  181S 


Jackson 

▼ 

EUTON. 


Per  Curiam.  The  title  of  the  Bristols,  two  of  the  lessors  of 
the  plaintiff,  cannot  be  affected  by  the  two  deeds,  previously 
executed  to  Jehiel  Day,  for  the  same  premises,  because  neither 
of  those  deeds  were  recorded ;  and  it  does  not  appear  that  the 
Bristols  purchased,  with  notice,  or  knowledge  of  those  prior 
Vol.  XII  a  M 
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deeds  to  Day  ;  and  explicit  proof  of  such  notice,  or  knowledge, 
is  indispensable  to  supply  the  defect  of  a  prior  registry.  With- 
out such  evidence,  the  deed  first  registered  must  prevail  against 
a  previous  unregistered  deed,  or  the  statute,  requiring  the  re- 
gistry of  those  deeds,  would  be  nugatory.  But  it  appears  from 
the  case,  that  on  the  22d  of  March,  1 808,  the  defendant  had 
purchased  from  one  Abraham  Bell,  the  whole  of  this  lot,  and 
that  he  was  in  possession  of  the  premises  in  question,  under 
that  deed,  at  the  dates  of  the  two  deeds  to  the  Bristols.  It  is, 
therefore,  evident,  that  the  defendant  entered  and  possessed 
under  BelPs  deed  to  him.  This  was  an  original  entry,  under 
colour  of  title,  sufficient  to  make  it  a  possession  and  holding  ad- 
verse to  the  title  of  Williams  and  his  wife,  and  prevents  the 
operation  of  the  deeds  given  by  them  to  the  Bristols ;  and  hav- 
ing thus  entered,  and  improved  a  part  of  the  lot,  with  a  claim  to 
the  whole,  under  this  deed,  he  must  be  deemed  in  adverse  pos- 
session of  the  whole  lot. 

If  an  adverse  possession  of  part,  with  a  claim  of  title  to  the 
whole  lot,  for  twenty  years,  would  bar  the  action  of  ejectment. 
and  we  have  so  decided  in  Jackson,  ex  dem.  Putnam  and  others, 
v.  Bozceny  (1  Caines,  358.,)  then  it  will  hardly  be  questioned, 
but  that  the  existence  of  this  possession  will  destroy  the  ope- 
ration of  the  deeds  given  to  the  Bristols  at  the  time ;  nor  can 
the  manner  it  was  originally  obtained  by  Bell,  change  the  cha- 
racter of  the  possession  •,  because  the  defendant  held  under  a 
deed  in  fee,  and  claimed  the  whole,  in  virtue  of  that  deed. 
Whether  the  person  who  sold  to  him  had  purchased  the  naked 
possession,  or  not,  cannot  avail.  The  lot  was  held  and  pos- 
sessed adversely,  at  the  date  of  those  deeds,  and  that  is  suffi- 
cient.    They  must  be  deemed  inoperative  and  void. 


Judgment  for  the  defendant. 
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Brown  against  WiLDK. 


NEW-YORK, 
Oct.  1815. 


BnovN 

v. 
WaoE. 


IN  ERROR,  on  certiorari  to  a  justice's  court.  triw hfnre;  '.nug» 

THE  plaintiff  in  error  brought  an  action  of  trespass  on  the  ["£1  Hti- 
<-:nsc,  in  the  court  below,  against  the  defendant  in  error,  for  fraud,  siXs?soX.tbth« 
in  the  sale  of  a  horse.  The  defendant  pleaded  not  guilty,  and  the  leTs^doubtfut 
cause  was  tried  by  a  jury  :  there  was  considerable  evidence  on  lm  nofbTre- 
both  sides,  as  to  the  fraud,  and  the  jury  found  a  verdict  for  the  tbevVdictfert 
defendant.      In  the  course  of  the  evidence,    it  appeared  that  wight  of  eCvi- 

ilence 

there  had  been  a  former  trial  between  the  same  parties,  in  rela-  a  former  trial 
tion  to  a  pair  ol  horses,  oi  which  the  horse  in  question  was  one.  "■   evidence, 

,'*  '  unrler  the  g«ne- 

The  justice,  in  answer  to  the  allegation  in  the  affidavit,  that  the  r8' issue'  u,;less 

J  '  °  »  hy  consent ;  hut 

evidence  of  the  former  trial  was  objected  to,  as  inadmissible  offered  emherQ' 
under  the  general  issue,  returned,  that  it  was  admitted  under  the  Snc'e.whkh  «e' 
agreement  of  the  parties.  S5Krt%S 

not  appear  that 
ii'justicf   has 

Per  Curiam.  The  judgment  must  be  affirmed.  Whether  judgment6'  «^5 
there  had  been  any  fraud  in  the  sale  of  the  horse,  was  a  proper  ground"  be'rjr 
question  for  the  jury,  and  there  having  been  evidence  before  the 
jury  that  rendered  the  question,  at  least,  doubtful,  we  do  not,  in 
such  cases,  interfere,  even  where  the  verdict  is  against  the  weight 
Gf  evidence.  The  evidence  of  the  former  trial  was  not  admis- 
sible under  the  general  issue,  if  there  had  been  no  agreement 
between  the  parties  on  the  subject;  but  the  justice  was  warrant- 
ed from  the  agreement,  which  he  states,  to  draw  the  inference 
that  the  objection  was  waived.  At  all  events,  the  defendant, 
did  not  rest  upon  the  former  trial  as  his  sole  defence ;  but  the 
merits  of  the  question  of  fraud  were  entered  into  at  large,  and 
ve  cannot  say  that  injustice  has  been  done. 

Judgment  affirgftecL 
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NEW  YORK, 
Oct.  1815. 


Foster 

v 
Trull. 


Poster  against  Trull,. 
Woodford  against  the  same. 
Process  oan-       THESE  were  actions  of  assault  and  battery,  and  false  imprison- 

not    be    proved  ■**  «  * 

LroPcer9sl'itseitfhe  meni,  tried  at  the  Onondaga  circuit,  in  June  last,  before  Mr. 

IrJfvBorn   Justice  Van  NeSS. 

originaTbe'iost!  It  was  proved  that  the  defendant,  Trull,  who  was  a  captain 
counted  for  ""  in  the  army  of  the  United  States,  in  consequence  of  his  having 
b.  havesuitsfor  suffered,  in  an  attempt  to  remove  the  plaintiff's  and  others,  out  of 
meat,  depend-  a  house  in  which  they  lodged,  and  where  they  were  making  a 

ing  against  each  .  tt-iii  rn  /-i         • 

other,  an  agree-  noise  and  disturbance,  ordered  a  sergeant,  one  1  rueman  Curtis, 

ment  to  discon-  ° 

tinue  their  re-  vvith  sixteen  soldiers,  armed  with  muskets  and  bayonets,  to  ar- 

spective  suits,  '  . 

and   an  actual  rest  tne  plaintiffs  and  others,  and  confine  them  in  the  military 

discontinuance,  i  '  •> 

co?daand°MUs-  guard  house.  The  order  of  the  defendant  was  executed,  and 
faTh°endisconti-  the  plaintiffs  were  confined  in  the  guard  house,  from  1 1  o'clock 
8uiat"cem0ay  Te  at  night,  until  the  next  morning. 

evidence*  he-"  The  defendant  proved  that  actions  of  assault  and  battery,  and 
duction  otVti!e  false  imprisonment,  had  been  brought  in  the  court  of  Common 
court.  Pleas,  of  the  county  of  Onondaga,  by  each  of  the  above  plaintiffs, 

against  the  defendant,  and  T rueman  Curtis,  in  which  they  had 
been  arrested  by  the  sheriff,  and  the  writs  returned,  "  taken ;" 
copies  of  which  writs  were  produced;  and  the  defendant  also 
produced  writs  issued  out  of  the  same  court,  in  favour  of  True- 
manCurtis,  against  each  of  the  plaintiffs,  for  an  assault  and  bat- 
tery and  false  imprisonment,  with  the  sheriff's  return  of  ccpi 
corpus  thereon  endorsed;  and  which  suits  were  brought  by 
Curtis  for  false  imprisonment,  under  pretence  of  the  other  suits. 
Curtis  testified  that  he  acted  as  a  principal,  and  gave  orders, 
under  Trull,  in  the  arrest  and  imprisonment  of  the  plaintiffs, 
for  which  the  present  suits  were  brought. 

The  defendant  then  offered  to  prove,  by  Curtis,  that  he  had 
been  sued  by  the  plaintiffs,  severally,  for  the  same  false  im- 
prisonment, but  no  writs  were  produced.  This  evidence  was 
objected  to ;  but  admitted,  subject  to  the  opinion  of  the  court. 
Curtis  testified,  that  he  and  Foster,  one  of  the  plaintiffs,  came  to 
a  settlement  of  both  of  the  above  suits,  and  of  the  several  suits 
of  the  plaintiffs  against  him.     On  which  settlement,  Foster  paid 
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Curtis  40  dollars.     A  memorandum  of  the  settlement,  signed  by    nkw-york. 
Foster,  was  produced,  and  was  as  follows  :  lt  This  is  to  certify,    v_«*-v~^ 
that  the  suits  commenced  by  me,  and  Solomon  Woodford,  against       Fo"ER 
Trueman  Curtis,  (Marsh  and  Rice,  atlornies,)  are  discontinued         *0M" 
and  discharged,  which  I  bind  myself,  my  heirs  and  representa- 
tives, never  to  prosecute  for  the  same.     Munlius,  27th  o{Mcty, 
1813.  S.  M.  C.  Foster."    It  was  also  proved,  that  Curtis  direct- 
ed his  attorney  to  discontinue  the  suits  in  his  favour,  against  the 
plaintiffs,  and  that  they  were  stopped,  and  Curtis  paid  the  costs 
of  prosecution.     This   evidence  was  objected  to,  without  the 
records  of  the  court  being  produced,   but  admitted,  subject  to 
the  opinion  of  the  court.     It  was  proved  by  Curtis  and  Foster, 
that  since  the  settlement  of  the  suits,  Woodford,  on  being  informed 
of  it,  said  it  was  correct,  and  that  he  was  glad  of  it,  and  approved 
of  what  Foster  had  done.     The  defendant  also  offered  to  prove 
that  Mr.  Rice  issued  writs  in  favour  of  Foster  and  Woodford,  se- 
verally, against  Curtis,  and  that  he  was  arrested  on  them,  which 
was  objected  to,, unless  the  writs  or  records  were  produced,  or 
it  was  shown  that  they  were  lost ;  but  the  testimony  was  admit- 
ted, subject  to  the  opinion  of  the  court. 

Sill,  for  the  plaintiffs,  contended,  1.  That  the  pendency  of 
the  suits  against  Curtis,  and  the  discontinuance  of  the  suits  by 
him,  ought  to  have  been  proved  by  the  record,  and  not  by 

parol.*  *   6  Johns.  Rfj/. 

2.  That  the  pretended  settlement  was  no  more  than  an  accord,  ''• 
without  a  satisfaction,  and,  therefore,  no  bar.t  !««"•  *>>■  »» 

7  7  Bnc.      Ab. 

Accord,  (n)     £» 
Term  Rep.  141 

Wendell,  contra,  insisted,  that  there  was  evidence  of  a  com- 
plete accord  and  satisfaction  ;  that  a  reasonable  satisfaction  was 
sufficient,  especially  in  the  case  of  a  tort,%  j  2tf.iw.3rr 

1   Roll.  Ah.  123^ 


Yates,  J.,  delivered  the  opinion  of  the  court.  There  can 
be  no  question,  that  parol  proof,  respecting  the  existence  of  pro- 
cess issued  out  of  a  court,  is  inadmissible.  The  process  itself 
must  be  produced,  or  a  sworn  copy  ;  and  if  the  original  is  lost, 
it  ought  to  be  accounted  for.  It  is  somewhat  extraordinary  that 
this  was  not  done  on  the  trial  of  these  causes.  There  are  strong 
reasons  to  believe,  that  the  writs  which  were  issued  in  the  va- 
rious suits  first  commenced  by  those  parties  against  each  other, 
with  the  sheriff's  return  endorsed,  were  never  filed  in  the  clerk's 


5  Jthns.  Rep, 
386. 
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new  YORK,  office,  after  the  written  agreement  in  relation  to  those  suits  (as 

Oct.  1815.  °  ,  v 

v.^-v"^^  stated  in  the  case)  had  been  entered  into,  but  remained  in  the 
footer  hands  of  the  respective  plaintiffs,  who,  probably,  destroyed 
Trull.  them.  As  nothing  of  this  sort,  however,  appears  from  the 
testimony,  no  notice  can  be  taken  of  the  parol  proof  respecting 
the  process  and  commencement  of  the  suit.  The  decision  of 
the  present  causes  must  depend  on  the  effect  of  the  settlement 
made  between  the  parties. 

The  only  question  to  be  'discussed  is,  whether  this  settlement, 
and  the  circumstances  which  immediately  ensued,  can  be  deem- 
ed evidence  of  accord  and  satisfaction,  so  as  to  bar  the  present 
actions.  This-,  I  am  inclined  to  think,  is  the  fair  deduction 
from  the  written  agreement,  and  that  part  of  the  testimony  con- 
nected with  it,  which  the  court  are  authorized,  on  legal  princi- 
ples, to  receive. 

The  written  agreement  admits  that  suits  had  been  brought  by 
Foster  #  Woodford  against  Curtis,  which  rendered  the  produc- 
tion of  the  process  in  those  suits,  to  show  that  they  were  com- 
menced, unnecessary  ;  and  it  could  not  conclusively  be  made 
to  appear  that  they  were  for  the  same  cause  of  action  with  tke 
suits  now  brought  by  them,  in  any  other  way  than  by  parol 
proof.  Ak  far,  therefore,  as  Curtis's  evidence  went  to  show 
that  fact,  it  ought  to  be  received.  He  declares  that  he  had  been 
sued  by  the  plaintiffs  severally  for  the  same  false  imprisonmect 
which  is  the  subject  of  controversy  in  the  present  suits ;  and 
the  acceptance  of  a  similar  agreement  from  Curtis  by  Foster, 
shows  the  satisfaction  to  be  rendered  by  Curtis.  The  agree- 
ment purports  to  be  for  suits  commenced,  and  is  not  confined  to 
the  suit  brought  against  them  jointly.  The  accord  extended  to 
the  suits  mentioned  by  Curtis  in  his  evidence;  and,  if  so,  it 
remains  only  to  show,  that  satisfaction  followed  it ;  for  the  law 
cannot  be  questioned,  that  accord,  without  satisfaction,  is  an 
insufficient,  or  bad  defence. 

I  do  not  think  it  was  indispensably  necessary  to  produce  the 
record  showing  the  discontinuance  of  Curtis's  suits,  in  making 
out  a  compliance  with  the  respective  agreements.  Sufficient 
appears  without  it.  It  is  in  evidence  that  the  suits  were  stop- 
ped, according  to  Oftffw's  directions  to  his  attorney,  and  lie 
paid  the  costs.  From  those  circumstances  we  have  reason  to 
infer,  that  the  writs  were  never  filed  in  the  clerk's  office.  AH 
this  t&ken  together,  is  a  sufficient  discontinuance ;  and  must; 
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Gardiner 
v. 


and  ought  to  be  deemed  such  a  compliance  with  the  written   newyorf, 

r  Uct  1815. 

agreements,  interchanged  between  Foster  and  Curtis,  as  to 
amount  to  a  satisfaction  ;  and,  if  so,  then  the  present  suits  arc  at 
an  end. 

The  recognition  by  Woodward,  of  Foster,  as  his  agent,  ap- 
pears to  be  explicit  and  satisfactory.  He  declared,  after  the 
settlement,  that  it  was  correct ;  that  he  approved  of  what  Foster 
had  done  in  his  behalf,  and  agreed  to  it.  He,  therefore,  is 
bound  by  this  agreement,  which  has  been  fully  satisfied  as  to 
him  ;  for  the  suit  against  him,  in  favour  of  Curtis,  was  also  stop- 
ped, and  the  costs  thereon  paid.  The  written  agreement, 
Therefore,  taken  in  connexion  with  the  other  circumstances,  is 
sufficient  evidence  of  accord  and  satisfaction  to  bar  the  present 
actions.  The  defendants  are  entitled  to  judgment  in  their  re- 
spective causes.. 

Judgment  for  the  defendant* 


Gardiner,  assignee,  &c.  against  Burham  and  OlcoIt. 


THIS  was  an  action  on  a  bail  bond.  The  original  suit  was  in 
the  court  of  Common  Pleas  of  Madison  county.  The  principal 
resided  in  Montgomery  county,  and  the  bail  in  Madison;  and 
(he  present  suit  was  against  both. 

Edwards,  for  the  defendants,  moved  to  set  aside  the  proceed- 
ings. 

Brackett,  contra,  cited  Haswell  V.  Bates  and  Lansing*  and 
insisted  that  this  cause  came  within  the  principle  decided  in 
that  case. 

Per  Curiam.  Though  the  bail  reside  within  the  county,  yet 
we  see  no  reason  to  set  aside  the  proceedings.  Relief  will  be 
granted  on  the  same  terms  here  as  in  the  court  below,  and  costs 
of  the  court  ef  Common  Pleas  only  will  be  allowed. 


An  action  on  s 
bail  bond,  may 
be  brought  in 
this  court, 
where  the  ori- 
ginal snit  was  in 
a  court  of  C  P.r 
as  of  Madison 
county,  and  the 
principal  resid- 
ed in  Montgome- 
ry, ami  the  bail 
in  Madison,  as 
this  court  will 
relieve  bail,  ou 
the  same  terms 
as  the  court  be- 
low, and  costs 
as  in  the  C.  P. 
only,  are  allow- 
ed. 

*  9  Johns.  Reft. 
SO.    And   aee 
Davis  v.  Cillet,  7 
Johjv.  tb 


Motion  denied; 
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In  the  malter  0/ Bronson  and  Mitchill. 
AffidaTite  for      MUNRO  moved  for  a  rule  to  show  cause  why  an  attachment 

an    attachment,  #  .  .  . 

muBtbeeotuiPd  should  not  issue  against  Mitchill,  tor  a  publication  in  a  gazette, 

in  the  civil  suit,  °  .  . 

until  the  attach-  0f  which  he  was  the  editor,  reflecting  on  Bronson.  for  bringing 

ment  is  grauted:  '  °  '  o     & 

proecree*dhinCgs tbe  a  certain  sulii  *n  which  he  was  plaintiff,  and  which  was  pending 

aau?t  be  in   the  :„    .U'     ro]lrf 
name  of  the  jieo-   ln    uub  ^OUri. 

that  affidavftsTo  The  affidavits,  on  which  the  motion  was  founded,  were  entitled, 
for poarn  ^Ta'ch-  "  In  the  matter  of  Isaac  Bronson  and  Caldwell  Mitchill ;"  and  Col- 
pr1nteragofnSa a  den  objected,  that  the  affidavits  not  being  properly  entitled,  in  the 
flect'^gpeon  the  suit  pending  here,  ought  not  to  be  read.  He  cited  Folger  v. 
ceedings,  in   a  Hoogland,  (5  Johns.  Rep.  235.,)  in  which  the  court  said,  that  until 

cause  pending  in     .  ,  t      i  «■  i       •  i  i  •  i     i   • 

the  court,  need  the  attachment  was  granted,  the  affidavits  ought  to  be  entitled  in 

not  be  entitled  o  '  o 

•tail;  and  ir  en-  the  original  or  civil  suit:  but  after  the  attachment,  the  proceed- 

titled     errone-  °  '  l 

Dotly'beheyread  mSs  must  be  m  tne  name  °f  the  people.  This  was  the  practice 
SetbenottheeD-  of  tlie  court  of  K*  B-  in  England,  as  settled  in  the  case  of  Wood 
civHdsuitnpenhd-  v.  Webb,  (3  Term.  Rep.  253.,)  where  the  contrary  practice  laid 
*  V  Te"7-Rfp.  down  in  The  King  v.  The  Sheriff  of  Middlesex,  (3  Term  Rep. 
**  2  East' m'  1 33.,)  was  explained  and  overruled.* 

Thompson,  Ch.  J.  The  affidavits  are  wrongly  entitled. 
Until  an  attachment  issues,  the  affidavits  must  be  entitled  in  the 
civil  suit.  There  is  no  such  suit  pending  here  as  that  mention- 
ed in  the  title  of  these  affidavits. 

Spencer,  J.  I  do  not  think  that,  on  an  application  of  this 
kind,  the  affidavits  ought  to  be  entitled  at  all ;  but  here  they 
are  entitled,  and  erroneously,   and  cannot  be  read. 

Van  Ness,  J.  I  do  not  consider  it  necessary  that  the  affida- 
vits should  be  entitled  at  all,  and  the  present  title  may  be  re- 
jected as  surplusage.  It  is  merely  to  inform  the  court,  that 
Bronson  is  the  relator  in  a  matter  in  which  Mitchill  is  con- 
cerned. 

Yates,  J.  I  agree  with  the  chief  justice,  that  the  affidavit* 
are  not  properly  entitled,  and  cannot  be  read. 
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Platt,  J.     This  is  like  an  application  for  an  information,  and    kkw  tork, 

..,„.,.  ,  ¥  .  .  Oct   1815. 

no  title  to  the  alhdavits   was  necessary ;  but  1  concur  with  my  ^,^^-v^^^ 
brother  Van  Ness,  in  the  opinion,  that  the  title  given  in  the  af-     vosburoh 
fidavits  ought  to  be  rejected  as  mere  surplusage. (a)  tsayits. 

I  (a)  In  Haight  v.  Turner,  (2  Johns.  Rep.  371  ,)  the  court  said,  that  an  affidavit,  on  which  to 
ground  a  motion  for  a  mandamus  to  a  court  ol"  C.  1'.,  must  not  be  entitled,  for  the  same  reason, 
that,  according  to  the  practice  in  the  English  courts,  affidavits  on  a  motion  for  an  information,  ot- 
to hold  to  bail,  must  not  be  entitled,  namely,  because  there  is,  at  the  time  the  affidavit  is  trade, 
no  cause  pending  in  the  court.  As  to  entitling  affidavits,  the  English  cases  appear  to  have  been 
fluctuating  ano  contradictory,  it  being  a  matter  of  form,  and  not  much  regarded.  But  the  court 
of  K.  B.,  37  Geo  I'  I.TVin.,  settled  the  practice  as  to  affidavits  to  hold  to  bail,  by  a  general  rule,  de- 
claring that  they  should  not  he  entitled  in  any  cause  (.King  v.  Cole,  6  Term  Hep.  640.  Hollis  r. 
.Brandon,  I  R.  &  P.  36.  Green  v.  Rrdshatv,  id.  227.  Clarke  v.  Cawthtrne,  7  Term  Rep.  321.  Id. 
R.  G.  451.)  In  Rex  v  Lawrence,  (Sayer,  218  ,)  it  was  decided,  that  on  a  motion  lor  a  rule  to  show 
cause  why  an  information  for  a  misdemeanor  should  not  he  filed,  the  affidavits  ought  not  to  be  en- 
titled, because,  until  the  rule  was  granted,  there  was  no  cause  depending  in  court.  The  same 
point  was  ruled  in  Rex  v.  Jones,  and  Rex  v.  Robinson,  (Sir.  704.  and  note  in  3d  ed.  by  Nolan;)  but 
the  affidavits  produced  by  the  defendant  on  showing  cause,  may  be  entitled,  King  v.  Pierson,  (And. 
:U3.,)  but  in  Rex  v.  Harrison,  (C  Term  Rrp.  CO.,)  it  was  held  that  the  latter  need  not  he  entitled, 
though,  after  the  rule  is  made  nHolute,  the  proceedings  must  be  entitled.  (6  Term  Rep.  641.)  So 
in  Bevan  v.  Beoan,  (3  Term  Rep.  601.)  it  was  decided,  that  affidavits,  on  which  a  motion  was  made 
for  an  attachment,  for  not  obeying  an  award,  the  submission  to  which  had  been  made  a  rule  of 
court,  need  not  be  entitled;  though  the  affidavits  by  the  defendant,  on  showing  cause,  must  be 
entitled.  Affidavits  to  set  aside  an  attachment  granted,  but  not,  in  fact,  issued,  must  be  entitled  in 
the  name  of  the  king.  (7  Term  Rep..  138  529.)  And  it  seems  that  an  affidavit  showing  cau=e,  is  not 
properly  entitled,  unless  it  contains  the  christian  names,  as  well  as  the  surnames  of  the  parties. 
Fores  v.  Dieman.  (7  Term  Rep.  661.)  Affidavits  on  a  motion  to  stay  proceedings  in  a  bail  bond  suit, 
must  be  entitled  in  that  snit.  (Pell  v.  Jadivin,  3  Johns.  Rep.  4AB.  5  Johns.  Rep.  367.  1  Bos.  U 
337.) 


Vosburgh  against  Thayer. 

IN  ERROR,  Oil  certiorari  to  a  justice's  COUrt.  Wherethereare 

Thayer  sued  Vosburgh,  in  the  court  below,  for  butcher's  meat  S^the2* 
furnished  by  him  to  Vosburgh  and  his  family.  It  was  proved,  rendanu  "antMt 
by  several  witnesses,  that  he  had  been  in  the  daily  practice  of  toe^puintiff" 
supplying  them  with  meat  during  the  period  for  which  he  claimed  andPfairODbooks 

i  ii  r,i  t        i       i     i       i  •  i     of  account :  that 

payment.     It  was  proved,  by  some  or  those  who  had  dealt  with  someoi  the  ar- 

i  •  i  i        i  •  ii  tt        i  tv  tides     charged 

him,  that  he  kept  just  and  honest  accounts.     He  then  offered  to  the  defendant 

1    J  .  -ii  bave  Deen  tle''" 

his  books  of  account  in  evidence,  it  appearing  that  he  had  no  vered  to  him- 

'  l  1  °  and     that     the 

clerk.     The  books  were   objected   to,    but  admitted  in   evi-  !!tainl?*r1  keeJ?3 

J  '  no    clerk,      his 

rlpnrp  honks  of  account 

"-l,v-<-*  are,   under  the 

circumstances, 
and     from    the 

Per  Curiam.  The  only  point  for  our  consideration  is,  whe-  ca^.TdmisIibil 
ther  the  evidence  in  support  of  the  plaintiff's  demand,  in  the  consfd^'auoB  *t 

thi  jury. 

Vol.  XII.  SN  ' 
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new  yohk,  court  below,  was  admissible.  In  Case  v.  Potter,  (8  Johns. 
Rep.  212.,)  the  question,  how  far  the  books  of  account  of  a  patty 
were  evidence,  incidentally  came  under  consideration  ;  but,  as 
there  was  sufficient  proof,  in  that  case,  to  sustain  the  verdict, 
without  the  books,  there  was  no  direct  decision  on  the  point. 

Cases  are  there  cited,  showing  that,  by  the  English  law, 
tradesmen's  books  are  not  legal  evidence  in  favour  of  the  party 
making  the  entries  ;  and  we  intimated  that  such  proof  is  tole- 
rated here,  from  the  usage  which  has  crept  in,  and  the  diffi- 
culty of  giving  proof,  in  many  cases,  of  a  sale  and  delivery  in 
the  usual  course  of  business. 

In  a  case  like  the  present,  it  is  believed,  that  the  usage  and 
the  necessity  of  admitting  such  proof,  has  been  so  long  sanc- 
tioned and  felt  in  our  courts  of  justice,  that  it  is  now  too  late  to 
question  the  admissibility  of  it.  The  admission  of  books  of 
account  in  evidence,  under  proper  limitations  and  restrictions, 
is  not  calculated  to  excite  alarm,  or  to  produce  injurious  con- 
sequences. They  are  not  evidence  of  money  lent.  This  was 
so  held  in  Case  v.  Potter,  because  such  transactions  are  not,  in 
the  usual  course  of  business,  matter  of  book  account.  They 
are  not  evidence  in  the  case  of  a  single  charge,  because  there 
exists,  in  such  case,  no  regular  dealing  between  the  parties. 
They  ought  not  to  be  admitted  where  there  are  several  charges, 
unless  a  foundation  is  first  laid  for  their  admission,  by  proving 
that  the  party  had  no  clerk,  that  some  of  the  articles  charged 
have  been  delivered,  that  the  books  produced  are  the  account 
books  of  the  party,  and  that  he  keeps  fair  and  honest  accounts, 
and  this  by  those  who  have  dealt  and  settled  with  him.  Under 
these  restrictions,  from  the  necessity  of  the  case,  and  the  con- 
sideration that  the  party  debited,  is  shown  to  have  reposed 
confidence,  by  dealing  with  and  being  entrusted  by  the  other 
party,  they  are  evidence  for  the  consideration  of  a  jury. 
Testing  the  proceeding  in  this  case  by  these  rules,  there  is  no 
ground  for  reversing  the  judgment. 

Platt,  J.,  dissented:  1.  The  admission  of  the  accouni. 
book  of  a  party,  wherein  a  charge  is  entered  by  himself, 
to  prove  the  truth  of  such  charge,  without  any  other  evidence 
of  the  particular  item  so  charged,  would  be  an  innovation  on 
the  established  rules  of  evidence,  as  adopted  by  us  from  the 
English  common  law. 
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In  assumpsit,  for  a  tailor's  bill,  {Pitman  v.  Maddox,  2  Salic,  new-tori, 
690..)  Holt,  Ch.  J.,  allowed  a  shop  book  as  evidence,  it  being 
proved  that  the  elerk  who  made  the  entries  was  dead,  and  that 
those  entries  were  in  his  handwriting.  He  said  it  was  as  good 
evidence  as  the  proof  of  a  witness's  handwriting  to  an  obliga- 
tion ;  but  he  held  that  such  shop  book  is  not,  of  itself,  evidence 
for  the  paity  in  whose  favour  the  entries  were  made. 

So,  in  the  case  of  Price  v.  Torringlon,  (1  Salk.  285.,)  the 
same  rule  was  maintained.  (See,  also,  Lewis  v.  Norton,  I 
IV ash.  76.) 

In  the  case  of  Potter  v.  Case,  (8  Johns.  Rep.  211.,)  the  same 
doctrine  was  sanctioned  in  this  court. 

The  rules  of  evidence  are  part  of  the  common  law ;  and  in 
varying  those  rules,  the  legitimate  power  of  the  court  extends 
no  further  than  to  decide,  that,  from  the  varying  condition  or 
habits  of  society,  or  other  causes,  the  reason  and  foundation 
of  the  former  rule  have  ceased,  or  varied  ;  and,  therefore,  the 
old  rule  must  be  modified,  or  a  new7  rule  substituted.  To  exer- 
cise a  larger  power,  would  be  a  usurpation  of  legislative  au- 
thority. 

I  can  perceive  no  such  change  in  the  reason  of  the  rule  now 
in  question.  On  the  contrary,  if  there  remains  any  point  of 
similitude  between  our  community  and  that  country  from  whence 
we  derive  this  rule  ;  if  we  now  possess  any  characteristic  habits 
in  common  with  Englishmen ;  they  are  to  be  seen  in  our  com- 
mercial transactions,  and  in  the  dealings  between  tradesmen 
and  their  customers. 

In  some  countries,  (and  particularly  in  the  New-England 
states,)  the  account  book  is  evidence  for  the  party  who  makes 
it ;  but,  I  believe,  wherever  this  practice  prevails,  it  is  insepa- 
rably connected  with  another  rule,  which  is,  that  the  charges 
in  the  account  shall  be  sworn  to  by  the  party  claiming  the  bene- 
fit of  such  charges. 

In  the  case  of  Cogswell  v.  Dolliver,  (2  Mass.  Rep.  217.,)  it 
was  ruled,  that  shop  books,  verified  by  the  oath  of  the  party, 
may  be  given  in  evidence  to  a  jury.  Sedgwick,  J.,  there  said, 
"  It  is  to  be  lamented  that  it  is  necessary,  in  this  country,  to 
resort  to  evidence  of  this  kind,  as  it  opens  a  door,  and  furnishes 
a  temptation,  to  much  mischief.  Where  a  book  is  offered  in 
evidence,  it  ought  to  appear  suited  to  aid  the  oath  of  the  party, 
"which  it  is  brought  to  fortify  and  confirm." 
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mew-york,        So,  it  appears,  that  the  principal  evidence  there,  consists  in 
\^ryr&,  the  oath  of  (he  parti/ ;  and  that   the  account  book  is   mcreU 
vosburoh     auxiliary,  in  corroboration  of  the  oath. 

Thayer.  £r£  according  to  Pothicr,   part  iv.  art.  2.  sect.  4,  (Evans's 

translation,  483.,)  by  the  law  of  France,  a  tradesman's  book? 
"  make  a  semi-proof,  and  the  judges  often  decide  in  favour  of 
the  demands  of  tradesmen,  by  admitting  their  oath  as  supplying 
the  defect  of  proof  arising  from  their  books." 

In  "  Sioi/Vs  System  of  the  Laws  of  Connecticut,"  &c.  (page 
172.,)  he  says,  "  To  admit  the  books  of  the  parties,  without  proof 
to  evidence  them,  would  produce  the  greatest  injustice.  Tore- 
quire  proof  of  every  article,  would  require  an  impossibility; 
To  allow  the  proof  of  part  of  the  articles  charged  to  support  the 
delivery  of  the  whole,  would  open  the  door  to  the  greatest  frauds. 
It  is  best,  therefore,  to  let  the  parties  in  to  testify,"  &e; 

In  the  case  of  Poultncy,  and  others,  v.  Boss,  (1  Dallas,  238.,) 
Shippen,  President,  in  delivering  the  opinion  of  the  court,  said, 
"  Though,  in  England,  the  shop  book  of  a  tradesman  is  not  evi- 
dence of  a  debt,  without  the  assistant  oath  of  the  clerk  who 
made  the  entry,  yet  here,  from  the  necessity  of  the  case,  as 
business  is  often  carried  on  by  the  principal,  and  many  of  our 
tradesmen  do  not  keep  clerks,  the  book,  proved  by  (he  oath  of 
the  plaintiff  himself ,  has  always  been  admitted."  So,  also,  in 
Sterritt  v.  Bull,  (1  Binney,  234.) 

By  our  law,  the  party  is  not  allowed  to  swear,  in  confirma- 
tion of  his  accounts.  Shall  we,  then,  adopt  part  of  the  hem  rule, 
in  admitting  the  account  book  as  evidence,  zcithout  the  qualifica- 
tion, (the  supplctory  oath.)  which,  in  other  countries,  has  been 
thought  indispensable,  in  order  to  make  that  rule  lolcrubh  .' 

I  hope  we  shall  never  allow  parties  to  swear  to  their  account*, 
in  our  courts  of  law. 

To  permit  a  party  to  support  his  account  by  his  own  oath, 
affords,  in  my  judgment,  but  little  security  against  false  ac- 
counts ;  for  the  man  whose  conscience  would  permit  him,  deli- 
berately, to  make  a  false  charge  against  his  neighbour,  would 
seldom  hesitate  to  swear  to  it. 

Nor  would  1  permit  a  party  to  defeat  a  charge  against  him- 
self, by  denying  it  upon  oath  ;  because  it  would   be  to  discou- 
rage fraud  in  some  men,  by  templing  others  to  commit  per-- 
jury. 
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Besides,  we  have  adopted  the  English  common  law  as  a  part   is  hw-york'/ 

1  Oct.  1810. 

of  our  slate  constitution,  subject  only  to  legislative  alteration;  \^^-v"^> 
and  that  common   law  is,   therefore,  more   strictly  obligatory     Vo8»0MfH 
upon  us,  than  upon  our  sister  states.     In  adopting  a  new  rule 
of  evidence,  in  this  case,  we  make  the  law,  instead  of  expound- 
ing it. 

We  have  no  right  to  adopt  the  French  law,  and  the  civil  law, 
in  preference  to  the  English  rule  ;  as  the  courts  of  Massachu- 
setts, Connecticut,  and  Pennsylvania,  seem  to  have  done.  Sir 
William  Blackstone,  however,  insists  that  the  civil  law  was 
conformable  to  the  English  rule ;  and  that  other  nations  have 
"  distorted  it."  (3  Bl.  Com.  368.) 

2.  The  new  rule  now  attempted  to  be  introduced,  is  im- 
politic and  unsafe  ;  inasmuch  as  no  human  prudence  or  fore- 
sight can  guard  against  the  fraudulent  claims  of  tradesmen,  who, 
by  acts  of  their  own  mere  volition,  are  permitted  to  subject  a 
person  to  the  payment  of  money,  on  no  other  additional  evi- 
dence', than  that  such  person  has,  on  some  former  occasion, 
dealt  with  them  on  credit ;  that  they  do  not  choose  to  keep 
clerks  ;  and  that  they  can  produce  witnesses  to  swear,  that 
such  tradesmen,  in  their  dealings,  have  never  cheated  them. 
On  such  proof  alone,  to  compel  the  opposite  party  to  disprove 
the  charge,  or  to  pay  it,  would,  in  my  judgment,  be  an  unrea- 
sonable hardship. 

No  7icccssity  exists  for  such  an  alteration  of  the  rule,  inas- 
much as  the  tradesman  always  has  it  in  his  power  to  protect 
himself,  by  refusing  credit ;  by  keeping  a  clerk,  or  servants ; 
by  calling  witnesses,  or  taking  receipts  for  articles  furnished. 
That  a  detailed  account  has  been  delivered  to  the  party 
charged,  and  that  he  assented  to  it,  or  acquiesced  without  ob- 
jection, is  sufficient  proof  of  the  account,  prima  facie ;  and 
there  is  in  practice,  generally,  very  little  difficulty  in  adjusting 
the  balance  of  a  fair  account,  before  suit  brought. 

That  we  and  our  ancestors,  for  ages,  have  lived  and  enjoyed 
>ecurity,  under  the  old  rule,  is  palpable  evidence  that  no  neces- 
sity demands  an  alteration.     Necessity  is  a  dangerous  word. 

3dly.  The  rule,  as  now  proposed  to  be  modified,  is  very 
complicated,  and  difficult  in  its  application  ;  and,  therefore, 
extremely  liable  to  be  misapplied  and  perverted,  especially  in 
justices'  courts,  where,  according  to  the  established  rules  in 
regard  to  setting  aside  rerdicts.  infinite  frauds  and  oppress 
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wew-york,  may  be  screened,  by  the  latitudinary  powers  of  juries  in  the 
application  of  such  a  complex  rule.  The  case  would  seldom, 
indeed,  occur,  where  this  court  could,  on  justifiable  grounds, 
control  the  verdict  of  a  jury  upon  the  point  now  under  conside- 
ration. I  think,  therefore,  the  judgment  of  the  court  below 
ought  to  be  reversed. 

Judgment  affirmed. (a) 


(a)  Vide  Thomas  k  Foster  v.  Sinkhr,  (1  Bay's  Rep.  40.)  Linch  v.  M'Hu°o,  (Id.  33)  Spen- 
cer v.  Sanders,  (Id.  119.)  Tvnno  v.  Rogers,  (Id  480.)  Slade  v.  Teasdale,  (2  Bay's  Rep.  \12.'> 
lamb  v.  Hart,  (Id.  3fi2  )     Tomlins  and  others  v.  How,  (I  fYash.  Rep.  190—191.) 


Edwards  and  Wife  against  Elbert. 
Tiie    assist-       IN  ERROR,  on  certiorari  to  a  justice's  court  of  the  city  oi 

ant    justice's 

tourtnf  tliecity    j\ew    X  OflC. 

of  Neni-  York  has  .".'.*.. 

no  jurisdiction      Sallu  Elbert  sued  the  plaintiffs  in  error,  before  one  of  the 

of    actions     for  «  * 

chuT"*  pr°"~  assistanl  justices,  in  and  for  the  city  of  New-York,  and  declared, 
for  that  the  wife  of  Edwards  maliciously  preferred  a  charge 
against  her  before  the  special  justices  of  New-  York,  for  having 
assaulted  and  beaten  her,  whereby  she  was  compelled  to  procure 
bail  for  her  appearance,  and  thereby  was  put  to  expense  in 
defending  herself  against  the  charge. 

There  was  a  jury  trial,  and  a  verdict  for  the  plaintiff  below 
for  16  dollars  and  75  cents,  and  judgment  therefor,  and  7  dol- 
lars and  93  cents  costs. 

It  was  objected,  among  other  things,  at  the  trial,  and  the 
same  objection  was  raised  for  the  consideration  of  this  court, 
that  the  justice  had  no  jurisdiction  of  the  cause. 

Per  Curiam.  The  case  of  Main  v.  Prosscr  (1  Johns.  Cas. 
130.)  decides  this  question.  It  was  there  held,  that  justices  of 
the  peace  had  no  jurisdiction  of  actions  for  malicious  prosecu- 
tions. The  grounds  of  that  opinion  appear  to  be  twofold  : 
1st.  That  the  nature  of  the  action  involved  delicate  and  important 


Em.'af.ds 

V. 

Ki.»rsT 
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questions  affecting  the  administration  of  public  justice,  and  fre-  nf.w-vork. 
qucntly  relating  to  proceedings  in  other  courts,  and  might  inci- 
dentally produce  a  review  of  the  conduct  of  superior  tribunals* 
2d.  That  the  act  concerning  costs  gave  costs,  whenever  the 
plaintiff  recovered  in  an  action  for  malicious  prosecution  how- 
ever small  the  recovery ;  from  which  circumstance  it  was  in- 
ferred, that  the  legislature  had  this  exception  in  view.  In  the 
twndy-fvc  dollar  act,  which  was  in  force  when  this  decision 
was  made,  the  expressions  were  as  broad  as  they  are  in  the  act 
giving  the  justices' courts,  in  the  city  of  New-York,  jurisdiction 
of  causes.  Both  acts  gave  them  jurisdiction  of  all  actions  ol 
trespass  on  the  case  ;  and  the  general  statute  relative  to  costs, 
gives  costs  now,  in  actions  for  malicious  prosecutions,  wherever 
there  is  a  recovery  of  damages,  in  any  court  of  common  pleas, 
or  mayor's  court,  though  the  sum  recovered  be  under  25  dol- 
lars. 

The  act  conferring  jurisdiction  on  the  assistant  justices  in  the 
city  oi  New-  York,  being  posterior  to  this  decision,  it  is  a  fair 
inference,  that,  in  specifying  actions  of  trespass  on  the  case, 
the  legislature  did  not  intend  to  embrace  actions  for  malicious 
prosecutions  ;  for  these  expressions  had  received  a  judicial  con- 
struction, excluding  the  action  for  a  malicious  prosecution  ; 
and,  therefore,  it  was  not  necessary  to  except  that  action  from 
the  cognizance  of  the  assistant  justices,  because  it  had  been 
excepted  by  construction.  In  many  other  instances,  this  court 
have  implied  exceptions  in  the  general  grant  of  power  to  justices. 
(1  Caines'  Rep.  191.  504.  ;  3  Caines^  Rep.  129.  ;  and  1  Johns. 
Cas.  228.) 

Judgment  reversed. 
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NEW-YORK, 
Oct.  1815. 


Van  Bracklk; 

v. 

Fonda. 


Van  Bracklin  against  Fonda. 


Da  the  sale  or     '  IN  ERROR,  on  certiorari  to  a  justice's  court. 
iiomestic    us<*      Fonda,  the  plaintiff  in  the  court  below,  declared  against  Van 

ilie    vendor,   at  -     •  ■'"..,  ■'       ,         ,     r%       ■,    '    •  ',  ,  ,  .  /-if  i 

ins    peril,     is  Bracklin,  for  that  he  had  sold  him  a  quarter  ot  beet,  as  good 

liound    to   know  liiiiii 

that  they  are  anr]  sound ;  that  it  was  not  good  and  sound,  but  bad  and  un- 
sound  and  ° 
wholesome;  and   wholesome, 
it   they  are  not 

towJifonToii  ^  aPPeared  in  evidence,  that  Fonda  purchased  of  Van  Brack- 
suft"/ liie  ven-  ^'w  a  °,uarter  of  beef,  for  his  own  use  ;  that  the  cow  had  eaten, 
shortly  before  she  was  killed,  a  very  large  quantity  of  peas  and 
oats,  and  that  she  was  slaughtered  for  fear  she  would  die  in 
consequence  of  her  having  eaten  them  ;  and  it  was  proved,  also, 
that  those  who  ate  of  the  beef  were  generally  made  very  sick, 
and  that  one  of  Fonda's  servants  was  sick  for  two  weeks  from 
eating  it.  The  jury  found  a  verdict  for  the  plaintiff  below,  for 
five  dollars  damages. 

Per  Curiam.  The  verdict  settles  the  facts,  that  the  beef 
sold  was  unsound  and  unwholesome,  and  that  the  defendant 
below  knew  the  animal  to  be  diseased,  and  did  not  communi- 
cate that  fact  when  he  sold  the  beef  to  the  plaintiff  below. 

In  3  Black.  Com.  165.,  it  is  stated  as  a  sound  and  elementary 
proposition,  that  in  contracts  for  provisions,  it  is  always  im- 
plied that  they  are  wholesome  ;  and  if  they  are  not,  case  lies  to 
recover  damages  for  the  deceit. 

In  the  sale  of  provisions  for  domestic  use,  the  vendor  is  bound 
lo  know  that  they  are  sound  and  wholesome,  at  his  peril.  This 
is  a  principle,  not  only  salutary,  but  necessary  to  the  preserva- 
tion of  health  and  life. 

In  the  present  case,  the  concealment  of  the  fact  that  the 
mimal  was  diseased,  is  equivalent  to  the  suggestion  ofafalsr. 
hood  that  she  was  sound. 

Judgment  affirmed. 
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NEW-YORK, 
Oct.  1814.    ' 


Jacksoh 
H  iymcr, 


Jackson,  ex  dem.  Tracv,  against  Hayner. 
The  same,  ex  dem.  the  same,  against  Ferguson* 
THESE  were  actions  of  ejectment,  to  recover  a  farm  in  the  whereanniite- 

.  r     rt  >  rni  -J  rate  man  Is  indu- 

town  oi  Laudlakc,  in  the  county  of  Rensselaer.      I  he  evidence  ceti  to  sign  * 

*  "  cleeil.  by  a  raiu- 

was  taken  out  of  court,  and  a  case  settled  by  consent  of  the  representation 

K  Of  its  nature  ana 

parties.  contents,       the. 

r  ^  deed  11  vouL. 

Abraham  Frear  was  the  source  of  the  title,  both  of  the  plain- 
tiffs and  defendants,  and  held  under  a  lease  in  fee,  from  Stephen 
Van  Rensselaer,  dated  September  22d,  1790.  On  the  13th  of 
September,  1800,  by  an  instrument,  endorsed  on  the  lease,  Abra- 
ham Frear,  and  wife,  assigned  the  premises  to  James  Morri- 
son, in  fee,  and  the  point  on  which  the  causes  turned,  was,  that 
this  assignment  had  been  obtained  by  fraud.  The  plaintiffs' 
lessor  claimed  through  Morrison,  under  a  sale,  by  virtue  of  an 
execution.  In  1802,  Abraham  Frear  devised  the  premises  to 
his  son,  John  Frear;  and,  afterwards,  in  1804,  conveyed  part  of 
the  same  to  the  defendant,  Ferguson. 

Pownal  Hitchcock,  the  principal  witness  to  prove  the  fraud, 
testified,  that  he  wrote  the  assignment  on  the  lease,  at  the 
Fequest  of  Samuel  Frear,  a  son  of  Abraham  Frear,  and  at  Samuel 
Freaks  house.  After  it  was  written,  Samuel  Frear  called  his 
father  out  of  another  room,  who  appeared  reluctant  to  execute 
it.  The  only  persons  present  were  Samuel  Frear,  and  his  wife, 
Abraham  Frear,  and  his  wife,  and  James  Morrison.  Abraham 
Frear  asked  what  the  writing  was ;  whereupon  the  witness  pro- 
posed to  read  it,  but  Samuel  Frear  told  him  not  to  do  so,  for  that 
the  old  man  would  not  understand  it,  and  he  did  not  wish  him  to. 
Abraham  Frear  asked  Samuel,  whether  it  would  not  hurt  him  ; 
to  which  he  replied,  that  it  was  only  a  bargain  or  agreement, 
between  him  (Samuel)  and  Morrison,  and  could  not  hurt  him. 
Abraham  said  to  his  son,  that  he  did  not  like  to  sign  it;  and  that 
he  was  not  fit  to  sign  any  paper.  After  some  conversation  be- 
tween Abraham  and  Samuel,  the  former,  with  his  wife,  executed 
the  assignment. 

Abraham  Frear  was  an  illiterate  man,  not  being  able  either  to 
read  or  write.     The  execution  of  the  assignment  was  proved  by 
"Voi..  XII.  9  o 
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K oot ~Y.or-K'  Hitchcock,  before  Levi  Ramsey,  a  judge  of  the  Common  Pleas 
s.^'-v-^^  of  Rensselaer  county,  and  also  a  justice  of  the  peace.  It  ap- 
Jack3on  pears  that,  for  the  purpose  of  procuring  the  attendance  of  Hitch- 
•4V-VE8-  cock  before  the  judge  to  prove  the  execution  of  the  assignment, 
a  fictitious  suit  had  been  instituted  between  two  persons,  of  the 
name  of  Dole  and  Tanner,  in  which  he  was  subpoenaed  as  a  wit- 
ness. Hitchcock  testified,  that  when  he  appeared  before  the  jus- 
tice, he  informed  him  that  his  evidence  was  wanted  respecting 
a  bet.  When  Hitchcock  was  sworn,  the  justice  asked  him  if  he 
saw  Abraham  Frcar,  and  wife,  sign  the  assignment,  and  if  he 
did  it  voluntarily;  to  both  of  which  questions,  he  answered,  yes  ; 
and  when  about  to  mention  the  circumstances  attending  the 
transaction,  the  justice  interrupted  him;  and  there  the  trial  be- 
fore the  justice  ended.  It  appears  that  upon  the  evidence  thus 
taken  before  him,  the  justice,  as  judge  of  the  Common  Pleas, 
made  his  certificate  of  proof  of  the  execution  of  the  assignment, 
which  was  dated  the  25th  of  December,  1813.  The  witness,  on 
his  cross  examination,  said,  that  the  conversation  between  Sa- 
muel Frear  and  his  father,  was  held  in  Dutch,  which  language 
he  did  not  understand.  On  being  asked  how  he  understood 
that  the  old  man  was  reluctant  to  sign  the  assignment,  he  said 
that  he  understood  it.  by  his  motions.  Samuel  Frcar  talked  in 
Dutch  to  the  old  man,  and  pointed  to  the  assignment,  and  the  old 
man  shook  his  head,  and  said  "  naen,"  by  which  he  understood 
him  to  mean,  that  he  did  not  like  to  sign  it.  The  witness  said,  that 
he  did  not  mean  to  say  that  he  heard  old  Mr.  Frear  say  that  he 
was  not  fit  to  sign  any  paper;  and  that  at  a  circuit  court  held  at 
Troy,  several  years  since,  in  an  action  between  Morrison  and 
Fcj-guson,  respecting  the  premises,  he  testified  substantially  the 
same  as  he  had  now  done.  The  trial  last  mentioned  by  the 
witness,  was,  as  appeared  from  the  testimony  of  Abraham  Van 
Vechtai,  held  in  UiOO,  who  also  confirmed  what  the  other  witness 
said,  that  the  testimony  of  Hitchcock  was  substantially  the 
same  on  this  as  on  the  former  occasion. 

There  was  a  muss  of  evidence  detailed  in  the  case,  which  it  is 
unnecessary  to  set  forth,  as  all  the  material  parts  are  referred  to, 
and  stated  in  the  opinion  of  the  court. 

Burl,  for  the  plaintiffs,  cited  Prakrs  X.  P.  14G.  2  Dall.  96. 
2  Johns.  Rep.  404.  4  Cruise's  Dig.  lit.  32.  ch.  2.  2  CViW 
( loses  in  Error,  47. 
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Van  Vechtcn,  contra,  contended,  that  the  assignment  from 
Fnar  to  Morrison  was  fraudulent ;  and  that  Morrison  was  not 
seised  at  the  time  of  sale,  and  that  the  sheriff's  deed  was  void. 
He  cited  Jackson  v.  Rumscy.  3  Johns.  Cases,  236.  4  Johns. 
Rep.  1G3.  Cro.  Car.  303,  304.  2  Co.  59.  1  Burr.  112.  1 
Johns.  Cases,  34.  1  Caines''  Rep.  84.  4  Johns.  Rep.  390.  6 
Johns.  Rep.  197.  213.  Gilb.  Ex.  42.  Co.  Lit*.  222.  2  Cruise's 
Dig.  72.  s.  43.  1  Bac.  Abr.  Assign.  157.  (A.)  Co.  Litt.  214. 
#o//.  .46.  17G.     Skinn.  Rep.  6—26. 

Yates,  J.,  delivered  the  opinion  of  the  court.  The  only 
question  in  these  cases,  is,  whether  the  assignment  from  Abra- 
ham Frear  to  James  Morrison,  of  the  13th  of  September,  1800, 
and  endorsed  on  the  lease  from  Stephen  Van  Rensselaer  to 
Frear,  of  the  22d  of  September,  1790,  is  fraudulent  and  void. 

If  the  facts  stated  by  the  subscribing  witness  to  this  assign- 
ment, are  true,  there  can  be  no  doubt  that  a  gross  and  unexam- 
pled imposition  has  been  practised  on  Abraham  Frear,  who,  it  is 
alleged,  executed  it.  Porvnall  Hitchcock,  the  witness  alluded 
to,  states  that  he  wrote  the  assignment  at  the  request  of  Samuel 
Frear,  who,  after  it  was  written,  called  his  father  out  of  another 
room,  who  appeared  reluctant  to  execute  it,  and  asked  what  it 
was.  The  witness  then  proposed  to  read  it  to  him,  which 
Samuel  told  him  not  to  do,  that  he  would  not  understand  it,  and 
he,  Samuel,  did  not  wish  him  to  read  it ;  and  it  was  not,  therefore, 
read  to  him.  The  old  man  then  asked  whether  it  would  not 
hurt  him;  to  which  Samuel  replied  "no,"  that  it  was  only  a 
bargain  between  him,  Samuel,  and  James  Morrisoyi;  upon  which 
he  said  he  did  not  like  to  sign  it;  he  was  unfit  to  sign  any 
paper.  That  after  some  conversation  between  them,  he  and 
his  wife  executed  it.  In  opposition  to  those  facts  it  is,  how- 
ever, urged,  that  this  witness  is  not  to  be  believed,  because  he 
had  previously  appeared  before  Levi  Rumsey,  one  of  the  judges 
of  the  court  of  Common  Pleas,  of  the  county  of  Rensselaer,  to 
prove  the  assignment,  and  stated  differently:  and  because  he 
declares  that  Abraham  Frear  spoke  in  Dutch,  and  that  he  did 
not  understand  that  language;  neither  of  these  objections  are 
true,  to  that  extent,  as  can  invalidate  his  testimony. 

The  information  he  gave  to  the  judge,  as  far  as  he  went,  when 
he  appeared  before  him,  is  not  materially  variant  from  what  he 
relates  now;  and,  according  to  Mr.  Van  VechterCs  evidence,  it  is 
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eew-york.  the  same  with  what  he  testified  on  the  trial  of  the  ejectment  for  the 

Oct   1815.  .  i  i  t      i 

same  premises,  in  1808.     The  witness  says,  he  stated  to  Judge 
Rumsey,  that  Abraham,  Frear  signed  it  voluntarily,  and  that  when 
he  was  about  to  relate  the  transaction  more  particularly,  the  judge 
interrupted  him.    That  he  intended  to  proceed  with  his  relation  is 
probable,  because  it  appears  he  had,  on  a  former  trial,  given  evi- 
dence, specially  stating  the  circumstances  which  took  place  when 
the  assignment  was  executed,  and  Judge  Rumsey  himself,  in  his 
evidence,  does  not  expressly  deny  the  fact  mentioned  by  him,  as 
having  occasioned  the  interruption,  but  generally  states,   that 
Hitchcock  was  examined  by  him,  on  oath,  in  the  usual  form  of 
the  examination  of  witnesses  to  prove  deeds,  and  that  he  ex- 
amined him  as  fully  as  is  usual,  to  all  the  circumstances  required 
by  law;  that  the  evidence  is  stated  correctly,  but  not  verbally, 
in  the  certificate.     All  this  may  be  true,  and  yet  if  the  witness 
had  (as  he  intended)  related  the  whole  of  the  circumstances,  it 
would  have  given  a  different  aspect  to  the  transaction,  from  what 
now  appears  by  the  certificate  of  proof,  endorsed  on  the  assign- 
ment.    The  unusual  and  extraordinary  method  resorted  to,  by 
instituting  a  fictitious  suit  to  enforce  the  attendance  of  a  sub- 
scribing witness  to  prove  a  deed,  is,  in  my  view,  highly  impro- 
per; particularly  where  the  justice  of  the  peace,  and  judge,  (for 
Judge  Rumsey  acted  in  both  capacities,)  did  not  know,  as  he  de- 
clares, at  whose  instance,  or  for  whose  benefit,  such  fictitious 
suit  was  instituted.     It  was  certainly  exercising  the  powers  of  a 
justice  of  the  peace  for  a  purpose  different  from  what  the  statute., 
giving  to  justices  jurisdiction  of  causes  to  be  tried  before  them, 
ever  contemplated.     In  Jackson  v.  Schoonmaker,  (4  Johns.  Rep. 
163.)  we  have  said  that  the  acknowledgment  and  proof  of  deeds 
is  merely  for  the  purpose  of  recording  them,  and  is  not  conclusive 
on  the  opposite  party ;  such  proof  being  ex  parte,  and  that  the 
party  who  is  to  be  affected  by  the  deed  can,  at  any  time,  ques- 
tion its  validity.     Perhaps  few  cases  could  be  presented,  show- 
ing the  propriety  of  this  decision  more  conspicuously  than  the 
present ;  for  if  a  contrary  principle  had  prevailed,  and  this  in- 
vestigation had  not  been  permitted,  it  is  evident  that  the  truth, 
as  to  the  execution  of  this  instrument,  could  never  have  been 
brought  forward  in  a  court  of  law. 

The  plaintiffs'  own  witnesses  show  that  James  Morrison  and 
Samuel  Frear  were  men  of  bad  reputation.  Frederick  Car* 
penter  says,  that  Samuel  Frear  was  a  rogue,  and  James  Cok 
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says  Morrison  was  a  man  of  bad  character  before  he  left  the   newyork, 
Beaver  Dam.     What  brought  him,  after  that  period,  to  the  state  v^^-v-1^/' 
prison,  docs  not  appear.     At  any  rate,  they  appear  to  be  men      J»<-«on 
peculiarly  fitted  for  a  transaction  like  the  one  before  us,  and  of      H*Tir" 
which  they  are  charged  to  be  guilty  through  interested  motives. 
The  confession  of  Samuel  Frear  to  Cole,  shows  his  object,  and  the 
difference  in  the  value  of  the  farms  was  evidently  the  advantage 
Morrison  expected  to  derive  from  it.     Samuel  Frear  mentioned 
to  Cole  that  he  knew  the  Greenbush  farm  was  worth  considerably 
the  most,  but   that  he  got  the  lease  assigned   to  Morrison  to 
prevent  his  brother,  John  Frear,  from  having  the  farm,  as  the 
old  man  had  devised  his  property  to  John.     In  this  he  was  not 
mistaken,  for  it  appears  to  have  been  the  intention  of  the  old 
man  to  do  so,  both  before  and  after  this  transaction,  as  he  did 
eventually  give  his  estate  to  his  son  John,  by  his  last  will  and 
testament. 

The  fact  that  Samuel  Frear  went  into  possession  of  the  Beaver 
Dam  farm,  in  the  fall  of  1800,  does  not  operate  in  favour  of  the 
validity  of  the  assignment.     It  would  have  been  otherwise,  if 
Abraham  Frear,  the  father,  had  taken  possession  of  that  farm  ; 
but  the  entry  and  possession,  by  Samuel,  was  no  more  than  what 
might  be  expected  he  would  do,  without  delay,  to  consummate 
the  intended  fraud.    The  old  gentleman  never  went  into  posses- 
sion, but  continued  on  his  farm  at  Greenbush ;  so  that  the  pos- 
session taken  by  Samuel  rather  militated  against  the  legitimacy 
of  the  assignment ;  particularly,  as  the  father  did  not  accompa- 
ny the  son    when  he  took   possession ;    and  according  to  the 
alleged  declaration  of  the  father,   to  one  of  the  witnesses,  his 
son,  Samuel,  was  to  maintain  him  after  the  exchange  of  farms. 
The  circumstance  of  the  assignment's  being  endorsed  on  the 
lease  will  not  strengthen  it ;  because  Abraham  Frear  was  igno- 
rant and  illiterate,  and  must  have  supposed  that  he  and  his  wife 
subscribed  as  witnesses  to  the  agreement,  which  Samuel  told 
him  he  had  made  with  Morrison  ;  and  although  it  must  be  ad- 
mitted that  his  being  ignorant  and  illiterate  will  not  avoid  the 
deed,  if  even  it  was  not  read  to  him ;  yet,  where  the  deed  is  re- 
quested to  be  read,  and  it  is  not  done,  that  is  sufficient  to  avoid 
it.  (Hullenback  v.  Dewitt,  2  Johns.  Rep.  401.)    In  this  case,  the 
conduct  and  conversation  of  Abraham  Frear,  when  he  came  into 
the  room,  amounted  to  a  request  to  have  it  read  to  him.     Me 
asked  what  it  was,  and  whether  it  would  not  hurt  him  to  sign  it ; 
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tsew-tork,  and  when  Hitchcock,  who  drew  it,  proposed  to  read  it,  Samuel 

Oct.  1815.         .  ,,  .  ..  r      1        • 

v^*-v~^,  interposed,  by  misrepresenting  the  nature  of  the  instrument  he 

Jackson        was  to  sign. 

HiTSER.  The  operation  of  this  instrument  on  the  right  of  Abraham 

Frear,  is  alone  sufficient  to  stamp  it  with  fraud,  because,  by  it, 
he  parted  with  the  farm  at  Greenbush ;  and  the  Beaver  Dam  farm, 
as  appears  in  evidence,  was  conveyed  by  Morrison  to  his  two 
sons,  Samuel  and  Frederick,  without  any  obligation  from  them 
to  him.  This  certainly  was  never  intended,  even  according  to 
the  recognitions  and  confessions  of  the  father,  alleged  to  have 
been  made  to  Frederick  Carpenter,  a  witness  relied  on  by  the 
plaintiffs'  counsel.  That  witness  says,  the  old  man  declared, 
at  the  time,  that  Samuel  was  to  maintain  him ;  yet  no  security 
for  such  maintenance  was  given,  and  he  parted  with  his  pro- 
perty without  it.  This,  of  itself,  renders  the  whole  incre- 
dible. 

It  appears  to  me,  that  this  transaction  has  continued  through- 
out enveloped  in  the  same  darkness  and  mystery  with  which 
the  business  commenced,  when,  according  to  Cole's  testimony, 
Samuel  Frear  and  James  Morrison  first  went  to  view  the  Beaver 
Dam  farm  in  the  night,  and  slept  in  the  haystack. 

It  is  always  dangerous  to  rely  on  the  loose  declarations  of  a 
party,  to  prove  a  conveyance  of  real  estate;  particularly 
when  the  testimony  of  the  subscribing  witness  is  attended  with 
corroborating  circumstances,  showing  the  probability  of  his 
speaking  the  truth.  The  evidence  of  the  witness  ought  to  out- 
weigh any  parol  proof,  as  to  subsequent  verbal  recognitions 
on  the  subject,  unaccompanied  by  the  acts  of  the  party,  also 
showing  it.  In  this  instance,  no  such  act  appears  ;  for  it  is 
evident  that  Abraham  Frear  never  took  possession  of  the  Bea- 
ter Dam  farm,  which  was  not  even  assigned  to  him  ;  it  there- 
fore cannot  reasonably  be  supposed  that  he  intended  to  part 
with  this  property,  without  any  advantage  to  himself;  not  even 
security  for  his  maintenance  from  Samuel,  which,  according  to 
an  alleged  confession  to  one  of  the  witnesses,  made  by  him,  as 
before  stated,  was  part  of  the  arrangement  in  making  the  ex- 
change. We  are,  accordingly,  of  opinion,  that  the  assignment 
endorsed  on  the  lease  from  Stephen  Van  Rensselaer  to  Abraham 
Fr?ar,  is  fraudulent  and  void,  and  that  judgment  be  entered  in 
both  these  causes  for  the  defendants. 

Judgment  for  the  defendants. 
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Sumner  against  Buel,. 
THIS  was  an  action  for  a  libel  published  in  a  newspaper,  An  action  does 

'  '      J  not  lie  hy  an  of- 

called  the  Albany  Argus,  on  the   19th  of  August,   1814.     The  ficer  °r  a  «yf»" 

«7  O         '  O  t  mRot  „f  roil|t,(it 

defendant  suffered  judgment  by  default,  and  the  plaintiff's  ["fleJtm'""''™ 
damages  were  assessed  at  six  cents.  The  defendant  now  moved  {jj| r^e[\  £ 
in  arrest  of  judgment.  55Kr2*E 

The  declaration  stated  that  the  plaintiff  was  an  ensign  com-  eial  &iaaie' 
manding  a  company  of  riflemen,  called  the  Albany  Greens,  in 
the  regiment  of  riflemen  commanded  by  Colonel  Lockwood. 
The  libel  set  out  in  the  declaration  was  in  the  following  words : 
*'  In  1 8 1 3,  some  companies  of  a  regiment  of  riflemen  were  called 
upon  to  perform  a  few  weeks'  service.  Major  Koony  and  about 
half  a  company,  turned  out,  and  acquitted  themselves  reputably. 
They  were  the  whole  nett  proceeds  of  the  regiment.  Most  of 
the  regiment  commanded  by  Colonel  Samuel  M.  Lockwood,  and 
particularly  the  Trojan,  Albany,  and  Hudson  Greens,  with  the 
honourable  exception  of  a  single  man,  a  humble  tailor,  Mr. 
Larkin,  of  Troy,  refused  to  rendezvous.  The  officers  of  these 
companies  discovered  great  anxiety  to  prevent  their  men  from 
going,  and  displayed  much  art  and  duplicity  to  accomplish  that 
object,  assuring  the  men  that  the  governor  had  no  power  to  call 
the  militia  into  service  ;  that  he  had  ordered  out  5,000  men,, 
when  the  president  had  required  but  1,500;  that  there  was  no 
taw  to  punish  delinquencies :  and  that,  if  there  were,  the  go- 
vernment dare  not  execute  it ;  and  that  they,  the  officers,  would 
undertake  to  pay  all  the  men's  fines.  In  these  representations 
they  were  backed  by  old  tories  and  worthless  pettifoggers,  with 
such  matchless  effrontery,  that  the  men  finally  yielded  to  the 
solicitations  of  their  officers,  and  concluded  to  set  the  laws  at 
defiance.  Now  mark  the  issue.  The  court  martial  was  regu- 
larly instituted,  convened,  and  the  delinquent  officers  and  sol- 
diers brought  before  it,  to  show  cause  why  they  should  not  be 
punished.  It  appeared  before  the  court,  that  the  only  corps 
called  out  was  Hopkins's  brigade,  which  consisted  of  a  less 
number  of  men  than  the  1,500  required  by  the  president,  and 
that  all  the  other  representations  which  the  officers  had  made 
to  their  men  were  equally  false.     Upon  this  the  officers,  very 
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new  york,   cunningly,  and,  I  think,  very  basely,  got  their  own  necks  out 
k^-v-^y  of  the  halter,  by  alleging  that  they  were  all  anxious  to  go,  and 
sumniw      appeared  at  the  place  of  rendezvous  for  the   purpose,  but,  to 
BDE,,•        their  great  mortification,  their  men  deserted  them  in  an  unex- 
pected and  cowardly  manner.    By  these,  and  other  hypocritical 
devices,  the  officers,  to  a  man,  escaped  punishment  altogether, 
but  suffered  their  men  to  be  severely  fined.     The  collection  of 
these  fines  by  the  marshal,  of  which  notice  is  given  in  the  public 
papers,  wrill  probably  consign  many  of  these  deluded  men  to  a 
prison.     They  now  begin  to  be  sensible  of  the  trick  which  has 
been  played  upon  them,  and  are  denouncing  their  officers." 
There  was  no  special  damage  alleged  in  the  declaration. 

Tillotson,  in  support  of  the  motion,  contended  that,  on  princi- 
ple, this  action  could  not  be  maintained,  there  being  no  personal 
allusion  to  the  plaintiff,  nor  any  thing  by  which  the  identity  of 
any  individual  libelled,  could  be  ascertained.  A  writing,  10  be 
a  libel,  must  contain  injurious  reflections  on  some  particular  per- 
son or  individual;  general  reflections,  on  any  class  or  order  of 
men  in  society,  do  not  constitute  a  libel,  or  give  any  right  of  ac- 
*  i  a.  xaym.  tion,  or  matter  for  an  indictment.*     It  is  true,  that  where  a  col- 

48R     3Sa)k.  224.    .... 

-jBa*nadist.  138  loquium  is  stated,  and,  by  proper  averments,  the  plaintiff  is 
a  BHawkAbp23c  ascertamed  to  be  the  person  intended  to  be  libelled,  as  in  the 
v«A«?  *Rcp"->l'  case  °f  ^an  Vechtcrt  v.  Hopkins,  an  action  might  be  maintained. 
But  there  are  no  cases  which  go  the  length  of  supporting  the 
present  action  ;  and  it  would  be  a  violation  of  all  principle,  to 
permit  every  individual  of  a  particular  class  of  men,  to  bring 
his  action,  for  a  general  reflection  on  that  class,  without  there 
being  any  personality  in  the  writing,  or  damage  sustained  in 
consequence  of  it,  by  any  opo* 

Fan  Vechtcn,  contra,  insisted,  that,  though  it  was  necessary 
to  support  this  action,  that  some  particular  person  should  be  in- 
truded us  the  object  of  the  libel,  yet  he  need  not  be  named; 
but  it  was  sufficient  if  he  was  described,  or  alluded  to,  in  the 
writing.  The  present  is  not  a  libel  on  the  army,  or  milit'a, 
generally,  but  on  the  officers  of  three  particular  companies  of  a 
particular  regiment.  There  is  then  a  designation  of  the  per- 
sons intended.  Though  a  libel  on  the  members  of  the  bar, 
generally,  would  not  furnish  a  ground  of  action  for  each  indi- 
vidual of  the  profession,  yet  a  writing  containing  injurious  re- 
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flections  on  three  or  more  lawyers,  concerned  in  a  particular  new-york, 
cause,  would  be  a  libel.  v.^-v-^^ 

In  Gidney  v.  Blake,*  where  the  defendant  said,  "  Your  chil-       si-msb* 
dren  are  thieves,  and  I  can  prove  it  ;M  the  court  held,  that  the        BcKL' 
words  applied  to  all  the  children  of  G.,  and  the  colloquium  54.    a    '  ep 
being  of,  and  concerning,  the  plaintiflj  one  of  the  children,  the 
action  was  maintainable. 1  tffo&.so.  Cok>.». 

673.689. 

Van  Bureyi,  in  reply,  said,  that  cases  of  indictments  for 
libels,  stood  on  distinct  principles  from  civil  suits  for  the  pri- 
vate injury,  and  furnished  no  rule  for  the  decision  of  this  case; 
and  that  no  case  of  a  civil  suit  could  be  found,  brought  by  the 
individuals  of  a  class,  or  order  of  men,  for  a  publication  reflect- 
ing on  that  class,  or  number  of  men,  generally. 

Thompson,  Ch.  J.  This  is  an  action  for  a  libel,  published 
by  the  defendant,  against  the  officers  of  Colonel  LockwoocPs 
regiment,  of  whom  the  plaintiff  is  averred  to  be  one.  But  the 
publication  has  no  particular  or  personal  application  to  the 
plaintiff.  The  present  is  a  motion  in  arrest  of  judgment,  on  the 
ground  of  the  generality  of  the  libel. 

It  is  a  general  rule,  that  no  writing  whatever  is  to  be 
deemed  a  libel,  unless  it  reflects  upon  some  particular  person. 
(Hawk.  P.  C.  b.  1.  ch.  73.  s.  9.)  A  writing  which  inveighs 
against  mankind  in  general,  or  against  a  particular  order  of 
men,  is  no  libel,  nor  is  it  even  indictable.  It  must  descend  to 
particulars  and  individuals,  to  make  it  a  libel.  (3  Salfc.  224.  1 
Ld.  Raym.  486.)  These  are  general  rules;  but  their  applica- 
tion to  particular  cases  often  presents  difficulty.  An  action  for 
a  libel  is  for  the  purpose  of  recovering  damages  for  an  actual 
injury  proved  to  have  been  sustained,  or  which  the  law  pre? 
sumes  that  the  party  libelled  has  suffered.  It  is  a  private 
remedy  for  an  individual  injury.  If  the  libel  is  either  vague  and 
uncertain,  or  has  no  personal  application,  it  cannot  fairly  be 
presumed  that  any  damages  have  been  sustained.  Although  a 
jury,  in  assessing  damages,  may  take  into  view  other  considera- 
tions of  a  more  public  nature,  yet  they  are  merely  collateral  to, 
and  not  the  basis  on  which  the  action  is  founded.  Where  the 
object  is  public  example,  and  the  punishment  of  the  party,  the 
more  fit  and  appropriate  remedy  is  by  indictment.  If  the 
plaintiff,  in  this  case,  had  averred,  and  proved  any  special 
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new  york,   damages  sustained  by  him,  I  am  not  prepared  to  say  that  he 

n^^^v-^^    would  not  have  sustained  an  action.     But  from  the  generality 

Sumner       Qf  t|ie  y^^  the   jaw  wjj]  not  presume  damages ;  and  it  would, 

therefore,  be  repugnant  to  the  object  and  foundation  of   the 
action,  and  against  the  policy  of  the  law,  to  sustain  a  private 
suit.     This  may  be  considered  as  somewhat  analogous  to  the 
remedy  for  a  public  nuisance  :  it  is  a  well-settled  rule  that  no 
action  will  lie  by  an  individual,  for  a  public  nuisance,  unless  he 
has  sustained  some  special  damage ;  and  the  reason  assigned 
for  it  is,  that  it  would  create  such  a  multiplicity  of  suits  that 
the  party  might  be  ruined  by  the  costs.     The  same  reason  ap- 
plies to  cases  of  libels  of  a  general  description,  having  no  par- 
ticular or  personal  application.     The  (offender,  in  such  case„ 
does  not  go  without  punishment.     The  law  has  provided  a  fit 
and  proper  remedy,  by  indictment ;  and  the  generality  and  ex- 
tent of  such  libels  make  them  more  peculiarly  public  offences. 
But  to  give  a  private  suit,  on  such  general   libels,  where  no 
private  damages  have  been  sustained,  would  be  opening  a  door 
that  would  lead  to  mischievous  consequences ;  and,  in  many 
cases,  to  the  ruin  and  destruction  of  a  party,  by  the  payment  of 
costs.     It  is  no  answer  to  this  objection,  to  say,  that  a  party 
may  refrain  from  publishing  libels,  and  so  not  expose  himself  to 
such  consequences  :  the  law,  in  many  cases,  interposes  to  pre- 
vent the  multiplicity  of  suits,  and  the  unnecessary  accumulation 
of  costs,  although  parties  are  in  default.     It  is  very  difficult  to 
lay  down  any  precise  and  satisfactory  rule  on  this  subject ;  ex- 
treme cases  may  be  stated  on  both  sides  of  the  question,  on 
which  no  difference  of  opinion  would  be  entertained,  and  which 
would  yet  seem  to  fall  within  the  same  general  rule.     Had  this 
publication  applied  to  the  officers  of  the  army  of  the  United 
Stales,  or  to  the  officers  of  the  militia  of  the  state  of  New-York, 
or  to  the  officers  of  the  militia  of  any  particular  county,  it  would 
certainly  not  be  pretended,  that  each  individual,  falling  within  the 
general  description,  could  maintain  an  action  ;  and  yet  the  libel, 
by  proper  averments,  might  be  individually  applied,  as  well  in 
those  cases,  as  in  the  one  before  us.     So,  a  libellous  publication 
generally,  against  the  Bar  of  the  state  of  New* York,  or  of  the 
city  of  jYew-Yo?-/c,  or  of  any  particular  county,  would  not  give  a 
private  action  to  each  individual  of  the  profession,  within  the 
respective  districts  of  country,  although  a  proper   averment 
might  apply  it  to  each  individual. 
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Numerous  other  cases,  of  a  similar  nature,  might  be  put.  nf.w-tohk. 
It  is  not,  therefore,  the  want  of  certainty  as  to  whom  the  libel  v-*»*v-^/ 
might  be  applied,  by  necessary  averments,  which  prevents  the  s™.NEl 
maintenance  of  private  suits  ;  nor  is  it  because  the  libel  applies 
to  an  order  of  men  ;  for,  in  some  of  the  cases  put,  the  applica- 
tion would  be  only  to  a  portion  of  such  order.  But  if  this  be 
the  principle  upon  which  private  suits,  in  such  cases,  are  denied, 
the  case  before  us  falls  within  it ;  for  the  officers  alluded  to  are 
a  portion  of  the  order  or  class  of  militia  officers.  There  must, 
I  think,  be  some  other  reasons  which  govern  cases  of  this  kind. 
The  books  are  silent  on  the  subject  ;  and  I  know  of  none  more 
sound  and  just  than  those  I  have  already  alluded  to,  that,  where 
the  libel  has  no  particular  and  personal  application,  and  is  so 
general,  that  no  individual  damages  can  be  presumed,  and  the 
class  or  individuals  so  numerous  to  whom  it  would  apply,  that 
great  vexation  and  oppression  might  grow  out  of  a  multiplicity 
of  suits,  no  private  suit  shall  be  sustained,  but  proceedings 
against  the  offender  must  be  by  indictment.  The  case  of  Fox- 
craft  v.  Lacy,  (Hob.  89.,)  has  been  relied  upon  in  support  of 
this  action.  It  does  not  appear  to  me  that  the  principle  of 
that  case  applies.  The  colloquium  there,  shows  the  particular 
and  personal  application  of  the  slander  to  the  plaintiff,  as  well 
as  the  other  persons;  and  the  same  remark  will  apply  to  the 
case  of  Gidney  v.  Blake,  decided  in  this  court,  (11  Johns.  Rep. 
54.)  But  the  correctness  of  the  report  of  Foxcraft  v.  Lacy, 
may  be  questioned.  In  Symni's  case,  (Godb.  391.,)  it  is  said, 
that  it  was  adjudged  that  the  action  would  not  lie.  (See,  also, 
1  Finer,  510.  note.)  Upon  the  whole,  after  the  best  considera- 
tion I  have  been  able  to  give  the  subject,  1  think  it  would  be 
unfit,  and  against  the  soundest  principles  and  policy  of  the  law, 
to  sustain  private  suits  upon  such  general  libels,  where  there  is 
no  particular  personal  application,  and  no  special  damages 
alleged.  The  opinion  of  the  court,  therefore,  is,  that  the  motion 
in  arrest  of  judgment  be  granted. 

Spencer,  J.,  and  Yates,  J.,  were  of  the  same  opinion. 

Van  Ness,  J.  This  is  a  motion  on  arrest  of  judgment,  in 
which  we  are  to  assume,  that  all  the  material  averments  and 
allegations  in   the   declaration  arc  true ;    and   the   only  que:>- 
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UEw-TORK,  tion  is,  whether  the  plaintiff  is  designated  with  sufficient  cer- 

°ct  '815.  ...  '  .  &       .        .        . 

\««*-v-<^/   tainty  in  the  libel,  to  enable  him  to  maintain  his  action  ?    On 

Slmnke  lnjs  p0jnt  jt  seems  to  be  agreed,  that  it  is  not  material  whether 
the  person,  of  whom  words  are  spoken  or  written,  be  described 
nominally,  or  indirectly,  provided  his  identity  be  ascertained ; 
and  lamentable,  indeed,  would  be  the  state  of  society,  it  the  law 
were  not  so ;  for  then  the  character  of  any  member  of  the  com- 
munity might  be  wounded  and  traduced,  with  impunity  and 
triumph,  by  those  whose  hearts  are  as  corrupted  and  malignant 
as  their  tongues  or  their  pens  are  slanderous  and  unbridled. 

To  my  comprehension,  the  plaintiff,  in  this  case,  i?  as  clearly 
one  of  the  persons  intended  to  be  libelled,  as  if  his  name  had 
been  mentioned.  It  really  seems  to  me,  that  no  person  who 
can  read  and  speak  English,  upon  casting  his  eye  "over  this 
declaration,  could  hesitate  an  instant  in  applying  the  libel  to 
the  plaintiff;  and  if  this  be  so,  I  had  supposed  it  necessarily 
followed  that  this  motion  ought  not  to  prevail.  To  show  that 
I  have  not  expressed  myself  too  strongly,  let  me  appeal  to  the 
facts  contained  in  this  record.  The  declaration  states,  among 
other  things,  that  at  the  time  of  publishing  the  libel,  the  plaintiff 
was  an  ensign,  belonging  to,  and  commanding,  as  such  ensign,  a 
company  of  riflemen,  commonly  called  the  Albany  Greens,  in  a 
regiment  of  riflemen,  commanded  by  Colonel  Samuel  Lockwood  ; 
that  the  defendant,  "  well  knowing  all  and  singular  the  pre- 
mises," maliciously  published  the  libel  in  question,  of  and  con- 
cerning the  plaintiff,  as  such  officer  as  aforesaid.  The  libel, 
among  other  things,  states,  that  some  companies  of  a  regiment 
of  riflemen,  commanded  by  Colonel  Lockwood,  were  called  upon 
to  perform  a  few  weeks'  service.  Major  Koon,  and  about  half 
a  company,  turned  out,  and  acquitted  themselves  respectably, 
&c.  Most  of  the  regiment,  and  particularly  the  Trojan,  Alba- 
ny, and  Hudson  Greens,  with  the  honourable  exception  of  a 
single  man,  a  humble  taylor,  from  Troy,  Mr.  Larkin,  refused 
to  rendezvous,  &c.  The  officers  of  those  companies  discover- 
ed great  anxiety  to  prevent  the  men  from  going,  &c. ;  assuring 
the  men,  that  they,  the  officers,  would  undertake  to  pay  all  the 
men's  fines,  for  sixpence.  The  officers,  commanding  the  com- 
panies before  specified,  are  alluded  to  in  various  other  parts  of 
the  libel.  The  plaintiff  avers,  that  he  was  an  ensign  in  a  com- 
pany of  riflemen,  called  the  Albany  Greens,  in  Colonel  Lock- 
■xood\<;  regiment  of  riflemen.     The  libel  states,  that  this  compa- 
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ny,  among  others,  was  ordered  into  actual  service,  and  that  the   nf.w-york. 
officers  of  this  company,  (of  whom  the  plaintiff  was  one,)  and  v^^-v-^/ 
of  the  other  two  companies,  exerted  their  influence  to  produce       sdm»m 
a  disobedience  of  the  order.     If  this  does  not  designate  the        Bvtl.' 
plaintitf  as  one  of  the  persons  libelled,  in  such  a  manner  as 
that  "  he  who  runs  may  read,"  I  have  been  very  unfortunate  in 
understanding  the  terms  in  which  the  declaration  is  expressed. 
The  doctrine  contended  for  on  the  argument,  and  which  I  do  not 
mean  to  controvert,  namely,  that  when  defamatory  words  are 
spoken  of  an  order  of  men,  no  individual  belonging  to  that  order 
can  maintain  an  action,  has  no  application  to  this  case.     Were 
this  libel  directed  against  the  officers  of  the  militia,  generally, 
then  the  plaintiff  could  not  have  been  discriminated  from  the 
whole  order,  as  a  peculiar  subject  of  attack ;  and,  of  course,  the 
suit  could   not  be  maintained.      The  libel  in  question  is  not 
against  the  officers  of  the  militia  at  large,  as  an  order  of  men, 
but  the  individuals  intended  to  be  injured  are  selected  from 
that  very  order,  -  being  particularly  designated  and  described 
as  belonging  to  a  certain  regiment,  and  as  commanding  certain 
companies,  composing  a  certain  part  of  that  regiment.     By  law, 
there  are  but  three  officers  attached  to  a  single  company  of 
riflemen,  a  captain,  lieutenant,  and  ensign ;  and,  in  the  case 
under  consideration,  those  three  officers,  of  three  respective 
companies,  are  charged  with  treacherous  disobedience  of  the 
express  commands  of  the  commander  in  chief,  and  audaciously 
endeavouring,  by  the  combined  influence  of  their  official  autho- 
rity and  personal  example,  to  persuade  the  men  under  their 
command  to  violate  their  allegiance  to  their  country  and  its 
laws.      Now,  to  say  that  he  who  writes  or  speaks  thus  concern- 
ing nine  persons,  described  and  designated  with  such  certainty 
and  precision  as  to  preclude  the  possibility  of  mistake,  speaks 
or  writes  concerning  an  order  of  men,  (I  must  be  pardoned  for 
saying,)  is  absurd. 

Suppose  a  man  should  publish  a  libel  upon  the  Bar  of  the  state 
of  New-York,  generally  ;  now,  as  this  would  be  a  libel  upon  an 
order  of  men,  no  particular  individual  member  of  the  order 
could  maintain  an  action.  But  suppose  the  libel  should  desig- 
nate the  counsel  who  argued  a  particular  cause ;  or,  (to  present 
a  case  more  precisely  resembling  that  under  consideration,) 
suppose  it  should  designate  the  counsel  who  argued  three  se- 
parate causes,  which  causes  are  specified  in  the  libel,  by  giviug 
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Sumner 

v. 
Bbel. 


the  respective  names  of  the  plaintiff  and  defendant  in  each 
particular  cause ;  would  the  libeller,  in  this  instance,  defame 
an  order  of  men,  or  determinable  individuals  of  that  order?  Can 
it  admit  of  a  doubt,  that  each  of  the  counsel  who  had  been 
engaged  in  such  argument  could  maintain  an  action  ?  Again  ; 
suppose  a  libel  upon  the  whole  body  of  the  clergy  of  this  state  : 
here  it  would  be  upon  an  order  of  men,  and,  therefore,  an 
action  could  not  be  sustained  by  any  single  clergyman  against 
the  author  of  such  libel.  But  suppose,  again,  that  the  libellous 
publication  should  implicate  nine  ministers  of  the  gospel,  who 
performed  divine  service  in  three  churches  in  one  of  our  cities, 
and  should  so  describe  these  three  churches,  as  to  render  their 
identity  notorious  and  indubitable  ;  would  any  man  seriously 
maintain  that,  because  the  peculiar  baptismal  names  of  these 
nine  persons  were  not  expressed,  they  should  therefore  be 
remediless  ?  Shall  this,  too,  be  considered  as  a  libel  upon  an 
order  of  men  ?  I  cannot  assent  to  the  idea  that  the  number  of 
persons  who  may  be  libelled,  affords  the  rule  to  determine 
whether  or  not  an  action  will  lie.  Such  a  rule  would  be  unjust 
and  arbitrary.  The  libeller  who  calumniates  a  number  of  per- 
sons, by  name,  is  liable  to  an  action  by  each;  and,  in  such  a 
case,  he  would  hardly  be  allowed  to  say,  even  in  extenuation 
of  his  offence,  much  less  in  bar  to  the  action,  that,  because  he 
had  exposed  himself  to  so  many  actions,  he  ought  not,  there- 
fore, to  be  punished  at  all.  If  such  a  rule  should  be  adopted, 
the  calumniator,  who  assails  and  reviles  a  great  number  of  indi- 
viduals in  the  same  malicious  publication,  will  escape  ;  while 
the  less  guilty  and  less  hardy  slanderer,  who  has  traduced  the 
character  of  a  single  man  only,  shall  be  punished.  Rather  than 
adopt  such  a  rule,  I  would  consent  to  strike  the  whole  law  con- 
cerning libel  from  our  municipal  code. 

On  this  point,  there  is  an  adjudged  case,  that  of  Foxcraft  v. 
Lacy^  (Hob.  89.,)  which  is  decisive;  and  upon  the  authority  of 
which,  this  court  decided  the  case  of  Gidney  v.  Blake,  (1 1  Johns. 
Rep.  54.)  That  case,  sanctioned  and  adopted  as  it  is  by  this 
court,  in  my  judgment,  settles  all  the  points  now  before  us. 

It  was  asked,  in  the  progress  of  the  argument  of  the  case,  if  a 
iibel  should  charge  "every  officer  of  the  army,  without  exception, 
from  the  highest  to  the  lowest,"  with  cowardice,  whether  every 
officer  could  maintain  an  action  ?  I  answer,  in  the  first  place,  that 
such  a  libel  must  be  considered  as  upon  that  whole  order  of  men. 
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and,  therefore,  no  action  would  lie.  But  suppose  this  answer  not  nbw-york, 
to  be  satisfactory,  what  does  it  prove  ?  Certainly,  not  that  the 
plaintiff  in  this  cause  shall  have  no  redress,  because  eight  other 
men  have  suffered  equally  with  himself.  The  soundest  and 
most  salutary  principles  in  the  world  may  be  carried  to  an  un- 
warrantable extent.  The  case  last  put  is  an  extreme  one,  and 
not  likely  to  occur.  I  will  state  another  case.  Suppose  a  libel 
should  be  published  upon  all  the  officers  of  the  army,  by  name  ; 
could  each  maintain  an  action  ?  I  confess  I  am  not  prepared  to 
give  an  answer  ;  nor  would  an  answer  in  the  negative  touch  the 
point  now  under  consideration.  The  solidity  of  a  principle  is 
not  to  be  tested  by  extreme  cases,  which  are  usually  not  em- 
braced within  the  reason  or  policy  upon  which  the  principle  is 
founded.  The  application  of  it,  in  such  instances,  must  be 
regulated  and  restrained  by  sound  judicial  discretion,  in  such  a 
manner  as  to  preserve  the  principle,  and,  at  the  same  time,  to 
prevent  it  from  being  perverted. 

My  opinion,  in  this  case,  accordingly,  is  : 

1  st.  That  this  is  not  a  libel  upon  any  order  of  men ; 

2d.  That  the  plaintiff  is  designated  with  sufficient  certainty 
to  enable  him  to  maintain  his  action ; 

3d.  That  this  right  of  action  exists,  notwithstanding  the  de- 
fendant may  have  exposed  himself  to  other  actions,  which  may 
be  commenced  by  the  other  officers  described  in  the  libel  in 
question,  and  that  the  motion  in  arrest  of  judgment  ought,  there- 
fore, to  be  denied. 


Platt,  J.,  was  of  the  same  opinion. 


Motion  granted* 
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Clowes 

v  • 

Hawlkt-  T.  Clowes  against  Hawley. 

The  assignee  or      THIS  was  an  action  of  trover,  tried  at  the  Rensselaer  circuit. 

t      liond       may 

maintain  trover  m  June,    1815,    before   Mr.  Justice   Piatt.     The  declaration 

for  it,  io  his  own 

thTohiigo^who  contained  two  counts.  The  first  stated  that  the  plaintiff,  on  the 
bTsS  ^oVeWioD1!  18tn  of  April,  1812,  was  possessed  of  a  bond,  executed  by  the 
aTdC°rh'ebooi  defendant  to  Hiram  Clowes,  dated  the  20th  of  May.  1809,  for 
cdinforCthe'Von.  the  sum  of  1,000  dollars,  conditioned  to  convey  to  the  obligee  or 
eciS6  lot  or  his  assigns,  the  equal  and  undivided  moiety  of  a  lot  of  land  in 
go"  toytheobi!-  Troy  \  which  bond,  being  in  full  force,  was  afterwards,  by  the 
si«ns,  if  it  ap-  said  Hiram  Clowes,  in  his  lifetime,  duly  assigned,  set  over,  and 
obiigee,  or  the  transferred  to  the  plaintiff;  by  means  whereof,  the  plaintiff  be- 

plaintiff,        has  r  D  \ 

done  everything  came  legally  possessed,  &c. ;  statins  the  trover  and  conversion 

requisite,  od  his  °       •'    l  .  ° 

part,  to  entitle  by  the  defendant. 

him  to  a  convey-      * 

lese'he'ewmnbe  ^he  secontJ  count  was  for  the  conversion,  on  the  5th  of  April, 
Sfrwlu^fe'tbe  1814,  of  a  certain  indenture  of  lease  or  agreement  in  writing, 
which  w°afs  toSbe  between  the  plaintiff  in  this  suit,  and  one  Joseph  Ketchum,  of 
cooneyteMnt  in  the  first  part,  and  George  fV.  Storer,  of  the  second  part,  but 
Su?hfeeoten«nt,  executed  by  the  plaintiff  and  by  Storer  only ;  by  which  the 
nJots   relative  party  of  the  first  part  demised  unto    the  party  of  the  second 

totbeir  joint  es.  .  *     .  .  "    ' 

tate.  part,  a  certain  larm  in  Brunswick,  in  Rensselaer  county,  lor  one 

One    of    two  r  J  . 

joint  lessors  can  year  from  the  1st  of  April,  1813,  and  by  which  the  party  of  the 

BOt  maintain  tro-  J  *•.-.'  J  *T- •      » 

»er  for  the  lease,  second  part  was  bound  to  the  parties  of  the  first  part,  to  pay 

A  conveyance  '  *  r         »  I      J 

of  i.dii  pend.n?  65  dollars  for  rent  on  the  1st  of  January,  1814,  and  the  further 

an  action  of  c-  »/'  ' 

ren-Te.yby'an-  sum  ot  65  dollars  rent  on  the  1st  of  April,  1814. 

£?i»3£S!      The  defendant  pleaded  not  guilty. 

"iwKer  '"knew "or      The  plaintiff,  on  the  11th  of  March,  1814,  before  the  com- 

tb«  «c uon?cy °  menccment  of  (his  suit,  wrote  a  letter  to  the  defendant  and 
William  M'Manus,  forbidding  the  transfer  or  delivery  of  any 
choses  in  action,  obligations,  accounts,  writings,  or  property 
whatsoever,  held  by  them,  or  either  of  them,  in  trust  or  other- 
wise, in  which  the  plaintiff,  or  Hiram  Ciozves,  deceased,  had 
any  interest,  right,  or  claim,  in  law  or  equity,  to  any  person 
whatever,  except  to  the  plaintiff)  or  for  his  use  and  benefit ; 
and  demanding  of  them,  or  either  of  them,  a  transfer  and  deli- 
very to  the  plaintiff,  of  all  such  deeds,  writings,  papers,  &x. ; 
and  demanding,  also,  a  certain  bond  or  writing,  executed  by  the 
defendant  to  Hiram  Clowes,  in  his  lifetime,  for  the  conveyance 
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.,  of  a  lot  in  Troy,  &zc,  which  said  bond,  or  writing,  was  assigned   new-york, 


Oct.  1UI5. 


to  the  plaintill",  and  of  which  they,  or  one  of  them,  had  gotten 
the  possession,  without  any  legal  or  equitable  right  or  claim  clowbb 
thereto;  and  that,  incase  of  their  non-compliance,  a  bill  in  Ha,vlet- 
chancery  would  be  filed  against  them  ;  and  giving  them  notice, 
further,  that  5.  Ross  was  authorized  to  accept  and  receive  the 
said  writings,  conveyances,  bonds,  &c.  This  letter  was  deli- 
vered to  the  defendant  on  the  18tb  of  March,  1814.  This  was 
the  only  evidence  of  a  demand  of  the  defendant  for  the  bond, 
&c.  The  bond  and  assigament,  pursuant  to  a  notice  given  by 
the  plaintiff  to  the  defendant,  were  produced  at  the  trial.  The 
defendant  had  called  on  Stephen  Ross,  who  was  directed,  as  attor- 
ney of  the  plaintiff,  to  bring  the  suit,  and  requested  him  not  to 
commence  an  action^  as  he  wished  to  settle  the  matter  with  the 
plaintiff;  and  the  attorney,  accordingly,  delayed  bringing  the 
suit,  for  several  days. 

The  plaintiff  gave  in  evidence  a  writing  signed  by  the  de^ 
fendant,  as  follows  : 

"  Deed  from  Jacob  I.   Vanderheyden  to  Thomas  Clowes,  for 

two  lots,  numbers .     Deed  from  Joseph  Kelchum  to  Thomas 

Clowes,  for  one  half  a  farm,  lying  and  being  in  Brunswick, 
formerly  possessed  by  Norman  Pierce.  Deed  from  Joseph  C. 
Yates  to  Thomas  Clowes,  for  a  farm  situate  in  Coble^s  Kill, 
lot  No.  23.  Bond  indenture  from  Lemuel  Hawlcy  to  Thomas 
Clowes,  for  one  half  of  lot  No.  5,  on  River-street,  Troy.  Re- 
ceived the  above,  in  trust,  for  Thomas  Clozces. 

"  Lemuel  Hawley." 
The  judge  refused  to  admit  evidence,  offered  by  the  plaintiff, 
of  the  value  of  the  ground  mentioned  to  be  conveyed  in  the 
bond,  in  order  to  show  his  damages ;  and  stated,  that  as  he 
knew  of  no  rule  to  ascertain  the  quantum  of  damages,  he  should 
direct  the  jury  to  find  nominal  damages  only. 

In  support  of  the  second  count,  the  plaintiff  proved  that  an 
indenture,  executed  by  him,  and  by  the  defendant,  as  attorney 
of  Joseph  Kctchum,  to  George  JV»  Store-)-,  for  the  lease  of  a  farm 
in  Brunswick,  were  in  possession  of  the  defendant  in  April, 
1814,  when  65  dollars  rent  was  paid  to  the  defendant.  The 
lease  was  then  produced  by  the  defendant,  and  it  appeared  to 
be  between  Joseph  Kelchum  and  the  plaintiff,  of  the  first  part, 
amd  George  W.  Storer,  of  the  second  part ;  and  (he  demise  »vas 
from  the  parties  of  the  first  part  jointly,  and  all  the  rents  and 
Vol.  XII.  3  Q 
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new-york,   covenants  were  reserved,  and  made  to  them  jointly.     Thede- 

Oct.  1815.  ?  J  J 

\^~v~*^,  fendant  gave  in  evidence  a  deed  from  Joseph  Ketckum,  and  his 
Clowes  wife,  to  him,  dated  the  22d  of  December,  1813,  for  an  undivided 
HAWLKr.  moiety  of  the  premises  demised  by  the  said  lease  to  George  W. 
Slorer,  and  described  as  the  land  formerly  owned  by  Norrit 
Pierce.  The  plaintiff  offered  to  prove  that,  at  the  time  the 
above  deed  was  executed,  an  action  of  ejectment  was  pending, 
at  the  suit  of  James  Cox,  as  lessor  of  the  plaintiff  in  that  action, 
against  the  tenant  in  possession  under  Ketckum,  and  the  plaintiff, 
to  recover  possession  of  the  premises  ;  but  the  judge  rejected 
the  evidence,  and  decided,  that,  as  the  lease  was  made  by 
K  etchum  and  the  plaintiff  jointly,  and  the  rents  reserved  to  them 
jointly,  the  plaintiff  was  precluded  from  denying  Ketckum'" 
right  to  convey  a  moiety  of  the  premises.  The  plaintiff  sub- 
mitted to  a  nonsuit,  with  leave  to  move  to  set  it  aside,  and  for 
a  new  trial. 

Paine,  for  the  plaintiff,  contended,   1.  That  trover  lies  for  a 
*  \ojokm.Rtp.  chose  in  action*  and  that  the  value  of  the  bond  was  the  value 

172. 

of  the  land,  for  the  conveyance  of  which  it  was  given  ;  and  that 

the  evidence  offered  to  show  that  value,  was,  therefore,  impro- 

\2Bot.  &•  Puii.  perly  overruled  by  the  judge.     In  Parry  v.  FrameJ  which  was 

an  action  of  trover  for  a  lease,  the  plaintiff  recovered  the  full 

value  of  the  term.     The  demand  and  refusal,  in  this  case,  were 

U,Pfr^'p22-  sufficiently  proved.! 
Bull.  /f.  r.  a.  . 

2.  It  is   not  pretended,  that  Joseph  Ketckum  executed  the 

lease  ;  he  is  not  a  party  to  it,  in  fact.     The  covenants  were  to 

pay  rent  to  the    party  of  the  first  part,   and   not   to  Joseph 

K etchum  and  Thomas  Clowes.     As  there  was  no  signing  in  this 

9  8  Mod.  312.      case,  by  Ketckum,  there  is  no  estoppel. § 

Again,  the  deed  from  Ketckum,  to  the  defendant,  was  made 
pending  the  action  of  ejectment. 

Duel  and  Van  Vcchten,  contra,  contended,  that  there  was  not 

proof  that  the  defendant  had  possession  of  the  bond   when  the 

II  i  sm.  441.  demand  was  made  ;||  and  that  it  was  not  shown  that  the  plaintiff 
Bun.  n.  i'  44.  "  ,  l 

**  6  fine.  au.  had  the  property  or  possession  of  the  bond.** 

iCaWJUp.u.  Again,  it  appeared  from  the  receipt  produced,  that  the  defend- 
ant was  a  mere  trustee  for  the  plaintiff;  and  trover  does  not  lie 
against  a  trustee.     The  plaintiff  should  seek  a  different  remedy, 

it  2  Fnnhi.  gf,  ft  (tiete  has  been  a  breach  of  trust. tt 

160.  n.  6.    2  Wit. 
MS. 
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But  there  was  no  evidence  of  a  conversion  in  tins  case.     The    nf.w-york, 
letter  delivered  to  the  defendant  did  not  amount  to  a  demand;  v^^-v^./ 
and  if  it  did,  it  does  not  appear  what  answer  was  given.     The       Clowes 
refusal  must  be  express  and  positive,  to  be  evidence  of  a  con-      Bl"Ltr 
version.     The  trustee  was  not  bound  to  seek  the  plaintiff,  and 
deliver  him  the  papers.     A  bare  non-delivery,  without  a  re- 
fusal,  is  not  evidence  of   a  conversion.*       If    the  defendant  *sevenn v.  Kep- 

.  Pf».  4  Esp  TV  P. 

makes  excuses  for  not  delivering  the  tiling  demanded,  it  shows  ca$.  iss    s&* 

O  °  miin'sJf.P.  1177. 

that  he  docs  not  refuse  to  deliver.  •*  J?*?'-  Rer- 

173    179. 

Again,  a  recovery  in  this  suit  would  be  no  bar  to  an  action 
of  debt,  or  covenant  on  the  bond.  As  to  the  damages,  the  plain- 
tiff was  entitled  to  nothing  but  the  value  of  the  paper  and  wax.  To 
recover  more,  he  ought  to  have  brought  his  suit  as  assignee.  If 
he  is  to  recover  the  whole  value  of  the  premises,  in  this  action,  in 
his  own  name,  it  will  be  allowing  him  to  do,  in  one  form  of 
action,  what  could  not  be  done  in  another. 

As  to  the  second  count :  the  lease  being  a  sealed  instrument, 
Ket'chum,  who-was  one  of  the  parties,  ought  to  have  joined  in 

the  action. t  t  I  Saund.  Rep. 

291.    /      note. 

Again,  the  lease  having  expired,  it  was  of  no  value,  and  the  ?c»"  *■  £°?n"'"' 

o  »  O  1  '  »  1  Bos  UPnl.  67. 

plaintiff  could  be  entitled  to  no  more  than  nominal  damages.  |        ]£&%%$£ 

As  to  the  objection,  that  the  conveyance  of  Ketchum  being  *y-432- 
made  during  the  pendency  of  the  action  of  ejectment,  it  should 
have  been  shown  further,  that  he  knew  of  the  pendency  of  the 
suit,  and  that  the  conveyance  was  made  to  defeat  the  suit,  or 
impede  the  course  of  iustice.§  Ji  Bank  cb.  84; 

*  J  .  s.   9.      8  Joli/a. 


Rep.  479. 


Per  Curiam.  As  to  the  count  on  the  conversion  of  the  bond, 
the  only  point  for  consideration,  is,  whether  the  judge  was  cor- 
rect in  ruling  that  the  plaintiff  was  entitled  to  recover  nominal 
damages  only.  We  must  consider  the  conversion  as  proved, 
because  no  objection  was  taken  to  the  proof  of  it  at  the  trial. 
By  the  assignment  of  the  bond  to  the  plaintiff,  by  the  obligee, 
he  acquired  an  interest  in  it,  which  courts  of  law  will  protect; 
and  it  is  no  answer  to  this  action,  to  say,  that  the  plaintiff  might 
have  sued  directly  on  the  bond,  in  the  name  of  the  obligee,  or 
proceeded  in  equity  for  a  specific  performance.  We  are  to  pre- 
sume that  the  plaintiff  had  done  every  thing  to  entitle  himself  to 
the  deed,  conditioned  to  be  given,  as  the  evidence  to  sustain  the 
action  and  to  prove  the  damages  was  overruled.  If  the  plain- 
tiff became  entitled  to   a  performance  of  the  condition,  the 
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new  york,   damages  sustained  would  be  the  value  of  die  land.     The  non- 

Oct   1815.  .-       °     .  ••  „  . 

v^^./^aw   suit,  therefore,  must  be  set  aside. 
jackson  ^s  l0  tne  }case?  the  conversion  of  which  forms  a  part  of  the 

plaintiff's  cause  of  action,  it  is  proper  to  dispose  of  that  also. 
From  the  plaintiff's  own  showing,  it  was  executed  by  him  and 
the  defendant,  as  the  attorney  to  Ketchum,  who  confessedly 
owned  one  half  of  the  demised  premises,  as  joint  lessor  to 
Storer.  The  defendant  was  not  bound,  in  this  action,  to  show 
his  authority  from  Kctchuni  to  execute  the  lease  in  his  behalf. 
The  plaintiff  has  no  right  to  the  exclusive  possession  of  the 
lease.  One  tenant  in  common  cannot  sue  the  other,  to  recover 
possession  of  documents  relative  to  their  joint  estate.  It  ap- 
pears that  the  defendant  had  acquired  Kctchuni* s  interest  in  the 
lands  leased ;  and  was,  therefore,  as  fully  entitled  to  keep  the. 
lease,  as  the  plaintiff  is  to  demand  its  possession.  It  avails 
noth'ng  to  say,  that  the  defendant's  purchase  of  Kctchuni  was, 
pending  an  action  of  ejectment,  against  Storer ;  it  not  being 
shown  that  the  defendant  knew  of  that  suit  when  he  purchased; 
and,  unless  he  did  know  of  it,  the  purchase  was  not  an  act  of 
champerty.     (3  Johns..  Rep.  479.) 

Motion  granted, 


Jackson,  cx  dcm.  Bonncl  and  Goodyear,  against  Foster. 
Th»  plain- iir jn      THIS  was  an  action  of  ejectment,  for  part  of  lot  No.  72,  in 

8J0C1  nn  1)1     Can"  .'  i  ? 

Eiy^JjJ  .^wJieJttks,  and  v> as  tried  at  the   Cayxtga  circuit,  in  May  1815, 

5S?h«  rip  before  Mr.  Justice  Van  jVess. 

ti!J"\'','..((M,'i, n'l,'       A  patent,  bearing  dale  the  8thof Jv,hfa  1790,  issued  to  John 

p6a  by  euchre    Ilonul,  who  had  been  a  private  in  the  Xiw-York  line,  during 

lease   '■.  claim     .  .  ....  .  "~r 

any  uiie  the  revolutionary  war,  was  irivcn  m  evidence  on  the   part  ot 

Parol  evidmee    ,,..,.,  , 

;.    i.n'mi-iiiic  thc  pktmtiil.     Also,  a  power  of  attorney  from  Jlonnel  to  Good- 

to    show    that   a  '  '  • 

{n>e. 'eveeuteii  year,  dated  t!ic  11th  of  September,  1807,  authorizing  him    to 

in  ibe  name  of  •'  '  '  ° 

;,|,!  ' N|:'  sell  the  premises,  and  execute  deeds  in  fee,  to  take  possession 

reel'  lii  mir  per  I  I 

ert'foruie'benfl   °'" lnc  premises,  and  to  bring  suits  for  the  recovery  of  the  pos- 

11 1  of  mint  her. 

W  I"  n  A.  ex- 
01  liter, a  |„i»er  of  Httnrnr-y,  in,  whirl)  he  recites  his  sej'in  ins  lot  of  land,  and  authorizes  hi?  attorney  !o  sell,  which 
r.'c   ed   and  tlie'attorirei  I  rees  wilJiB.  toennvey  to  him  in  lee,  this  h  Buch  an  adverse  pn«se»»irtn  as 

rill  defeat  the  opqration  of  a  dei  I  from  any  other  pei claiming  title  '"  the  sane  land,  although  no  deed  had 

lienn  executed  to  U. ;  for  U.,  having  paid  the  consideration  money, "is  eutitlod  to  a  deed,  and  holds  adversely  to 
every  one. 
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session,  and  covenanting  not  to  revoke  the  power,  or  discharge   new-york, 
suits  that  he  might  bring :  this  power  was  duly  acknowledged,  s.^^v'-v^ 
and  recorded  in  the  office  of  the  clerk  of  Cayuga,  the  19th  of      Jackson 
November,    i  307.      Also,  the  exemplification  of  a  deed  from       Foster.. 
Bonnel  to  Goodyear,  for  the  lot  in  question,  dated  the  11th  of 
September,   1807,  and  recorded  the  5th  of  April,  1811.     Also, 
an  exemplification  of  the  record  of  a  judgment,  in  the  case  of 
Jackson,  ex  dem.  Bonnel,  (i  he  present  lessor,)  against  Foster,  the 
present  defendant,  rendered,' on  a  verdict,  in  August  term,  1808, 
and  docketed  on  the  4th  of  August,  in  the  same  year ;  the  de- 
mise, in  the  declaration  in  that  cause,  was  laid  on  the  1st  of 
January,  1807, 

Joel  Goodyear  testified,  that  he  had  a  power  of  attorney 
from  Amasa  Goodyear,  one  of  the  lessors,  which  was  lost,  and 
stated,  (the  evidence  being  objected  to,  but  the  objection  over- 
ruled,) that  he  was  authorized,  by  the  power,  to  appoint  attorneys 
under  him,  to  prosecute  suits,  to  lease  or  sell  the  lot,  &c.  The 
deed  from  Bound  to  Goodyear,  was  obtained  by  the  witness,  and 
the  power  from  Goodyear  to  Bonnel,  was  taken  to  guard  against 
any  adverse  possession  that  might  prevent  the  operation  of  the 
deed.  The  witness  employed  Troup  and  Richardson,  attorneys, 
to  bring  a  suit  for  the  lot,  and  gave  them  a  power  of  attorney 
for  that  purpose,  as  well  as  to  lease  the  premises.  A  lease  was 
executed  by  Troup,  as  attorney  for  Bonnel,  to'  Foster,  the  de- 
fendant, dated  the  13th  of  September,  1808. 

Troup  testified,  that  the  lease,  although  given  in  the  name  of 
Bonnel,  was  intended  for  the  benefit  of  Goodyear,  and  was  taken 
on  executing  the  writ  of  possession  against  Foster,  the  de- 
fendant. 

The  defendant  admitted  himself  to  be  in  possession. 

The  defendant  then  gave  in  evidence  a  deed  of  release,  from 
Bonnel  to  himself,  and  several  others,  in  consideration  of  500 
dollars,  for  lot  No.  72,  in  Aurelius,  dated  the  29th  of  September, 
1808.  Also,  a  power  of  attorney  from  Stephen  Thorn  to  Joseph 
Grover,  dated  the  27th  of  April,  1805,  and  recorded  in  the 
clerk's  office  of  Cayuga  county,  the  17th  of  October,  >806, 
reciting  that  Thorn  was  seised  in,  and  authorizing  Grover  to  sell 
the  said  lot  No.  72.  Also,  an  agreement  between  Grover,  as 
attorney  of  Thorn,  and  Samuel  Foster,  dated  the  1st  of  April, 
1806,  by  which  Grover  agreed  to  convey  to  Abraham  and 
Samuel  Foster,  100  acres  of  lot  No.  72,  on  the  payment  of  500 
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dollars.  Also,  a  release  endorsed  on  the  said  article,  dated  the 
20th  of  April,  1 805,  from  Abraham  Foster,  the  defendant,  and 
Samuel  Foster,  of  eighty  acres,  part  of  the  one  hundred  acres 
mentioned  therein;  and  another  agreement,  dated  the  1st  of 
April,  1805,  between  Grover,  as  Thorn's  attorney,  and  Abra- 
ham and  Samuel  Foster,  by  which  Grover  agreed  to  convey  to 
them  fifty  acres,  and  twenty  acres,  of  the  said  lot ;  the  twenty 
acres,  last  mentioned,  are  the  premises  in  question,  the  whole 
consideration  for  which  had  been- paid.  The  defendant  also 
gave  in  evidence,  a  partition  deed,  between  the  defendant  and 
others,  the  grantees  in  the  deed  from  Bonnel  to  Foster. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinio^ 
of  the  court,  on  a  case  to  be  made. 

Sill,  for  the  plaintiff. 

Kellogg,  contra. 

Per  Curiam.  The  plaintiff  cannot  recover  under  the  demise 
from  Bonnel ;  for  the  defendant  having  his  release,  he  is  estopped 
from  claiming  any  title.  (10  Johns.  Rep.  166.  9  Johns.  Rep. 
55.)  Can  Goodyear  recover,  1st,  in  consequence  of  the  lease 
from  Bonnel  to  the  defendant,  on  the  13th  of  September,  1808  ; 
and,  2d,  on  the  ground  of  a  deed  from  Bonnel,  the  patentee, 
prior  to  the  defendant's  deed?  The  defendant's  lease  from 
Bonnel  does  not  furnish  to  Goodyear  a  right  to  recover.  Parol 
evidence  cannot  be  admitted  to  show  that  a  lease,  reserving  a 
rent  to  Bonnel,  and  which  purports  to  be  for  his  sole  use,  was 
meant,  and  intended  to  be,  for  the  benefit  of  another  person. 
This  is  explaining  away  a  deed,  and  contradicting  it,  in  the 
most  essential  manner,  contrary  to  every  principle  of  law. 
If  this  be  so,  then  the  powers  of  aitorney,  whether  well  proved 
or  not,  become  immaterial.  This  leads  to  the  second  ground  : 
The  evidence  of  adverse  possession,  when  Bonnel  convey- 
ed to  Goodyear,  is  as  strong  in  this  case  as  in  the  case  of 
Jackson  v.  Wheeler,  (10  Johns.  Rep.  164.,)  where  we  held,  that 
this  very  deed  was  inoperative.  The  only  difference  is  this  : 
in  that  case,  Thom  had  conveyed  to  Edzvard  Wheeler  by  deed ; 
here,  his  power  to  Grover,  which  was  on  record,  recited  his 
seisin  in  fee,  and  he  covenanted  to  convey  by  warranty  deed, 
and  had  been  paid  the  consideration  money.     The  defendant's 
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possession  is  not  the  less  adverse  from  his  not  having  a  deed  in  new  york, 

his  pocket ;  he  was  entitled  to  a  deed,  and  held  adversely  to  >^-v-^^ 

every  one.  Pl^'mb 

Judgment  for  the  defendant. (a)  btcbe* 

(a)  Vide,  Jackson,  ex  den.  Bonnet,  v.  Sharp,  (9  Johns,  Rep.  163)  and  Jackson,  er  dem.  Bonitef,  t. 
WJuhns.Rep.  164.)    S.  C. 


bad. 


i-»*»— — 


Plumb  against  M'Crea  and  others. 
THIS  was  an  action  of  trespass  de  bonis  asportatis,  to  recover  a  replication  ot 

x  de  injuria,  fee.  is 

damages  for  taking  away  a  number  of  horned  cattle,  on  the  good  only  nnere 

0  O  J  '■  the  matter  alle- 

1 1  th  of  September,  1814.  ffb,™'?  orp£ 

The  defendant  pleaded,  1st.  The  general  issue.  2d.  That  ^eere  ™di3  »«t 
the  cattle  were  attempted  to  be  exported,  by.  the  plaintiff  and  JVfi  alight.  "* 
others,  being  citizens  of  the  United  States,  into  Canada,  and  J,?/^ra^f/, 
that  M'Crea,  as  agent  of  the  collector  of  Champlam,  and  the  2/^1*1! '£!!.  to- 
other defendants,  as  his  assistants,  seized  them  as  forfeited  to  u^  "heStgoodl 
the  United  States,  and  delivered  them  to  the  collector.  The  JorreitedZto  the 
third  plea  stated  the  seizure,  and  the  proceedings  in  the  district  and  wera  con- 

1  .  ,  ii  demned   in  tbe 

court  of  the  district  ot  New-York,  whereby  the  cattle  were  district  court,  t? 
condemned  as  forfeited  to  the  United  States. 

The  plaintiff  replied,  1st.  To  the  second  plea,  denying  that 
the  cattle  were  attempted  to  be  exported  ;  and,  2d.  To  the  third 
plea,  that  the  defendants  took  the  cattle  de  injuria  sua  propria. 

The  defendants  demurred  specially  to  the  replication  to  the 
third  plea,  and  the  plaintiff  joined  in  demurrer. 

Per  Curiam.  The  replication  of  de  injuria  sua  propria,  &c, 
is  bad,  according  to  the  rule  laid  down  in  Crogateh  case,  and 
recognized  by  the  court,  in  Lytle  v.  Lee  #•  Ruggles,  (5  Johns. 
Rep.  113.  This  is  a  plea  good  only  where  the  matter  alleged  is 
by  way  of  excuse,  and  not  where  it  is  insisted  upon  as  giving  a 
right.  {iChitty'sPl.  562,  3,  4.)  The  pleas  are  good  and  sufficient, 
if  true,  to  bar  the  plaintiff's  right  of  recovery.  Jf  the  cattle 
were  forfeited  by  the  act  of  congress,  the  property  was  devested 
by  the  act  of  the  plaintiff. 

Judgment  for  the  defendant1;. 

EttD  OF  OCTOBER  TERM. 


CASES 


ARGUED  AND  DETERMINED 


COURT  FOR  THE  CORRECTION  OF  ERRORS, 

*    IN  FEBRUARY  AND  MARCH,  181.5. 


Robert  Sands,  Appellant. 

against 
Patrick  G.  Hildreth,  Respondent, 

THIS  was  an  appeal  from  the  court  of  chancery.  The  re-  no  appeal  lies 
spondent  filed  his  bill  in  the  court  below,  against  the  appellant,  pronounced  \y 
and  Comfort  Sands,  and  Amie  J.  Barbarine,  to  set  aside  a  con-  coancery.ontha 

,  default    of    the 

vevance  by  Comfort.  Sands,  to  the  appellant,  of  a  ropewalk  and  defendant, in  not 

J  ..        ~r  appearing  at  the 

premises,    in    Brooklyn,    purchased   by   the    respondent   at  a  h^"^.    »rt« 
sheriff's  sale,  on  an  execution  against  Comfort  Sands,  on  the  bff"  r*su'ar1/ 

o  «/  set  down, and  re- 

grOUnd  of  fraud.  Barharinc  was  made  defendant,  as  tenant  for  thlt'purnose.^ 
years,  in  possession  of  the  premises.  The  bill  was  taken, 
pro  confesso,  against  Comfort  Sands,  for  want  of  answer;  and 
as  to  Barbarine,  the  cause  stood  on  the  bill  and  answer.  The 
first  answer  of  Robert  Sands  was  excepted  to,  as  insufficient, 
and  he  put  in  a  second  answer,  which  also  being  excepted  to,  he 
put  in  a  third  answer,  to  which  the  respondent  replied,  and 
the  cause  being  at  issue,  witnesses  were  examined  on  the  part 
of  the  respondent ;  but  no  witness  was  produced  or  examined, 
on  the  part  of  the  appellant,  in  support  of  his  title. 
VoL.XrjF.  3R 
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in  error.  The  cause  was  regularly  set  down  for  a  hearing  at  August 
albany,  term,  181  i ,  when  the  defendants  all  made  default,  no  person 
Febn«ry^8i5.  aj)pearing  jn  behalf  of  either  of  them.  Upon  which  the  follow- 
Sands  ing  decree  was  pronounced  by  the  chancellor : 
HikDHETB.  «  This  cause  coming  on  to  be  heard  on  the  pleadings  and 
proofs  therein,  as  against  the  defendant,  Robo-t  Sands,  and  on  the 
bill  taken, pro  confesso,  against  the  defendant,  Comfort  Sands,  and 
upon  bill  and  answer,  as  between  the  complainant  and  the  defend- 
ant, Amic  J.  Barbarbte,  and  the  matter  being  opened  by  Mr. 
Biggs,  on  behalf  of  the  complainant,  (no  person  appearing  on 
the  part  of  the  defendants,  or  either  of  them,)  and  it  satisfacto- 
rily appearing  to  the  court,  that  due  notice  of  the  hearing  had 
been  given  to  the  solicitors  of  the  defendants  respectively  : 
whereupon,  it  is  ordered,  adjudged,  and  decreed,  and  his 
honour  the  chancellor,  by  virtue  of  the  power  and  authority  of 
this  court,  doth  accordingly  order,  adjudge,  and  decree,  that 
the  deed  of  conveyance  from  the  defendant,  Comfort  Sands,  to 
the  defendant,  Robert  Sands,  in  the  pleadings  mentioned,  and 
therein  described,  as  bearing  date  ihe  21st  day  oi'  February,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  seven,  for 
certain  real  estate  and  premises,  situate  at  Brooklyn,  in  King's 
county,  in  this  state,  having  been  made  to  delay  and  defraud  the 
bona  fide  creditors  of  the  said  Comfort  Sands,  is  void  as  against 
the  complainant  in  this  cause,  and  the  same  is  accordingly  set 
aside,  as  against  the  complainant,  who  became  entitled  to  the 
premises  in  the  said  deed  described,  as  a  purchaser  thereof, 
under  the  sale  and  conveyance,  made  to  him  by  the  sheriff  of 
Kifigys  county,  as  in  the  pleadings  mentioned,  from  the  time  of 
the  sale  and  conveyance  by  the  said  sheriff,  (and  is  now  entitled 
thereto,  and  to  the  rents  (hereof,  from  the  defendant,  Amic  J. 
Barbhrine,)  bearing  dale  the  10th  day  of  March,  in  the  year  one 
thousand  tight  hundred  and  eleven,  and  mentioned  in  his  answer 
in  this  cause,  and  which  shall  hereafter  accrue,  and  become 
payable  under  ihe  said  lease,  by  the  said  Amic  J.  Barbarinc. 
who  is  to  be  considered  as  a  tenant  of  the  complainant,  Patrick 
G.  Hildreth,  during  the  residue  of  the  term  for  years,  in  the 
said  lease  contained,  at  the  rent  therein  and  thereby  reserved  ; 
and  the  said  Amic  J .  Barbarinc  is  to  attorn  to  the  complainant, 
and  pay  him  the  said  rent  accordingly,  as  well  what  is  in  arrear, 
as  what  shall  hereafter  accrue  upon  the  said  lease  ;  but  that  the 
covenant  in  the  said  lease  contained,  on  the  part  of  the  defendant.. 
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Robert  Sands,  to  pay  for  all  the  tools  and  implements  in  the  in  error. 
ropewalk,  on  the  said  premises,  as  in  the  said  lease  contained,  ALk"\'ny 
is  not  obligatory  upon  the  complainant  as  owner  of  the  said  February,  ibis. 
premises  by  purchase.  And  it  is  further  ordered,  adjudged,  7^ 
and  decreed,  that  the  complainant  pay  to  the  defendant,  Amie  UlW)*KTH> 
/.  Barbarinc,  his  costs,  to  be  taxed.  And  it  is  further  ordered, 
adjudged,  and  decreed,  that  the  defendants,  Robert  Sands  and 
Comfort  Sands,  shall  pay  to  the  complainant  his  costs  of  this 
suit,  to  be  taxed,  including  the  costs  to  be  paid  by  the  com- 
plainant to  Amie  J.  Barbarinc,  as  before  directed  ;  and  that  the 
couiplainant  have  execution  thereof,  according  to  law,  and  the 
course  of  the  court.  And  it  appearing  to  the  court,  by  the  an- 
swer of  the  saia  defendant,  Amie  J.  Barbarine,  that  the  rent  of 
the  said  premises,  under  the  said  lease,  from  the  said  Robert 
Sands  to  him,  and  payable  to  the  complainant,  as  standing  in 
the  place  of  the  said  Robert  Sands,  the  lessor,  is  465  dollars 
10  cents  per  annum,  payable  in  quarterly  payments,  being  116 
dollars  27  l-2*cents  for  each  quarter,  and  that  the  said  rent, 
for  two  years  and  six  months,  ending  the  1st  day  of  August,  m 
the  year  one  thousand  eight  hundred  and  fourteen,  is  in  arrear 
and  unpaid,  amounting  to  1,162  dollars  and  lb  cents.  It  is  fur- 
ther ordered,  that  if  the  same  is  not  paid  within  ten  days,  the 
complainant  have  execution  for  the  same  against  the  said  Amie 
J.  Barbarine,  according  to  law;  and  that  the  complainant  have 
execution  for  the  said  quarterly  payments  of  rent,  subsequent  to 
the  said  1st  day  of  August,  as  the  same  shall  become  payable, 
unless  the  said  Amie  J.  Barbarinc  shall  attorn  to  the  complain- 
ant, and  become  his  tenant  under  the  said  lease." 

The  Chancellor  being  called  upon,  according  to  the  coursr- 
of  this  court,  to  give  his  reasons  for  the  decree  in  the  court 
below,  said,  that  as  the  appellants  never  appeared  at  the  hear- 
ing, to  make  any  defence,  he  had  no  reasons  to  assign,  as  his 
decree  was  given,  as  matter  of  course,  on  the  default  of  the  de- 
fendants below. 

RiggS,  for  the  respondent,  now  moved  to  have  the  appeal 
dismissed,  on  the  ground  that  the  defendants  did  never  appear 
in  the  court  below  to  defend  the  suit.  He  contended,  that  this 
court  ought  not  to  hear  an  appeal  from  the  decree  of  the  court 
of  chancery,  unless  the  defendant  below  had  made  a  defence, 
for  two  reasons:     1.  Because  this  court  would  br  obliged  to 
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in  error,    decide  without  having  the  reasons  of  the  chancellor.     2.  That 
Albany      tne  courr  below  would  be  obliged  to  give  an  opinion  on  a  mere 
February,  1815.  ex  parte  hearing  of  a  cause. 

hands  To  allow  the  appeal,  in  this  case,  would  be  making  this  a 

BitDBiTH.  court  of  original  jurisdiction.  The  defendants,  who  have  treated 
the  court  below  with  disrespect,  can  lose  nothing  by  the  rejec- 
tion of  their  appeal.  The  default  was  voluntary  on  their  part, 
and  it  is  their  own  fault  that  a  decree  has  been  pronounced 
against  them.  If  they  had  any  real  defence  to  make,  they 
should  have  appeared  at  the  hearing. 
*  i  Dickens  Rep.       In  Dean  v.  Abel*  when  the  defendant  made   default  at  the 

98°  * 

hearing,  and  a  decree  was  pronounced  against  him,  from  which 
he  appealed,  the  house  of  lords,  without  going  into  the  merits, 
dismissed  the  appeal,  fyr  it  was  in  the  nature  of  an  original 
hearing. 

No  matter,  not  prayed   for  in  a  bill,  or  insisted  on  at  the 
hearing,  can  be  made  the  ground  of  an  appeal.     It  is  the  estab- 
lished rule  of  the  house  of  lords,  and  is  founded  in   the  very 
nature  of  a  court  of  appeals,  that  no  point  not  made  in  the  court 
Ifhamity  v.  u.  below  can  be  made  on  the  appeal. T 

Dvsany    and    a- 
lAert,   a  ScA    & 

m.  Per  iu.  T.  A.  Emmet,  and  fFoodworth,  for  the  appellant,  said,  it  was 
unnecessary  to  look  for  English  authorities,  when  our  statute 
authorized  the  appellant  to  come  to  this  court.  That  statute 
(sess.  24.  ch.  10.  s.  S.  1  JV.  R.  L.  134.)  declares,  that  "all 
persons  aggrieved  by  any  sentence,  judgment,  decree,  or  order, 
of  the  court  of  chancery,  or  court  of  probates,  may  appeal  from 
the  same,  or  any  part  thereof,"  to  this  court.  The  appellant 
has  a  right  to  this  appeal,  both  from  the  terms  and  the  spirit  of 
the  statute.  The  terms  of  the  act  are  plain  and  explicit ;  and 
the  spirit  and  intention  of  it  are  equally  clear.  The  chancellor 
is  bound  to  examine  every  case  that  comes  before  him,  before 
he  pronounces  his  decree.  The  defendant  may  repose  such 
confidence  in  the  learning  and  integrity  of  the  chancellor,  as  to 
,  be  willing  to  trust  the  decision  to  his  conscience  ;  and  he  ought 
not,  in  justice  to  the  appellant,  to  put  his  conscience  into  the 
hands  of  the  solicitor,  for  drawing  up  the  decree. 

It  appears,  from  the  decree,  that  the  cause  was  considered 
by  the  chancellor. 

Though  we  might,  possibly,  obtain  a  rehearing,    yet  that 
cannot  ailect  our  right  of  appeal. 


Elden. 
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Riggs,  in  reply,  said,  that  there  was  nothing  imperative  in  in  error. 

the  act  relative  to  appeals  ;  and  this  court,  in  the  construction  albanv 

of  it,  have  considered  the  circumstances  of  the  case.    The  right  febrwy,  i«is. 

of  a  suitor,  in  England,  to  appeal,  is  as  perfect  as  it  is  in  this  winter 

state.     If  the  decree  was  not  warranted  by  the  record,  the  de-  emfe 
fondants  below  might  bring  a  bill  of  review,  and  have  a  re- 
hearing. 

Emmet.     A  bill  of  review  is  not  the  proper  remedy  for  the 

defendants  below.*  *WyaivsPr.  Re- 

gis. 94,  as. 

By  the  Court,  unanimously,  Ordered,  that  the  appeal  be  f&.swmsis, 
dismissed,  with  costs. 


Joseph  Winter,  Appellant, 

against 

Temperance  Green,  the  elder,  and  William  )  „  ,    , 

^  7,,7  i  Respondents. 

Cjtreen,  her  husband,  and  others,  3 

THIS  was  an  appeal  from  a  decretal  order  of  the  court  of  when  a  caus* 
chancery.  In  June,  1 809,  the  respondents  filed  their  bill,  and  0°  to  he^ng"  u 
supplemental  and  amended  bills,  in  October  and  December  fol-  the  record,1'  or 

.         .  .  n  .,oi-  •  certified  copies 

lowing,  against  the  appellant,  as. trustee,  &c,  charging  various  or  the  p.eadings. 

1  ,  r  -ii  -ii  1  i    ev'<1eoce,      and 

breaches  of  trust;  requesting  that  he  might  be  removed,  and  papers,  read  iB 

n       .        ?  °  'the  court  I.eW. 

another  trustee  appointed  in  his  place,  or  a  receiver  be  appointed,  Jj-not  «i«j  in 
with  proper  powers  and  instructions,  and  praying  for  an  injunc-  anu"jfa'ntrcr  £}* 
tion  to  prevent  the  appellant  from  selling  and  disposing  of  the  ^Tn,i  the otf- 
trust  estates,  and  for  a  discovery,  &c.  KSftyuKJ 

The  appellant,  in  October,  1809,  put  in  an  answer  to  the  cLimoi "Lire* 
original  bill,  in  part,  pleading  toother  parts,  and  demurring  to  plaiwiii  beda- 
the  remainder;  and  he,  also,  put  in  an  answer  to  the   supple-  costs. 
mental  and  amended  bills. 

In  1811,  the  parties  agreed  to  submit  all  matters  in  dis- 
pute between  them  to  three  referees.  A  rule  of  reference  was 
accordingly  entered,  on  the  8th  of  June,  1811.  In  April,  1812, 
the  referees  made  their  report,  which  was  filed  with  the  register 
of  the  c^urt  of  chancery,  with  all  the  documents  and  proofs 
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in  error,    exhibited  and  taken  before  them.    Neither  party  being  satisfied 
Albany      w'tn  tne  report,  each  of  them  exhibited  and  filed  their  excep- 

Februaiy,  1815.  tjonSj  jn  AUgUsty  1812. 

winter  In  October  term,  1812,  both  parties  set  down  the  exceptions 

giuxn.  for  a  hearing ;  but,  on  the  application  of  the  appellant,  the 
hearing  was  postponed.  The  exceptions  were  again  set  dows 
for  a  hearing,  in  January  term,  1813  ;  but,  a  short  time  before 
the  term  commenced,  the  appellant  presented  a  petition  to  the 
chancellor,  accompanied  with  affidavits,  and  praying  that  the 
report  might  be  referred  back  to  the  same  referees,  for  their 
re-examination ;  but  a  decision  on  this  petition  was  postponed 
to  the  first  day  of  January  term,  when  the  appellant  again  ap- 
plied for  a  postponement  of  the  argument,  and  decision  both  oa 
the  petition  and  exceptions  :  which  being  refused,  and  the  ap- 
pellant's counsel  declining  to  argue  the  exceptions,  the  court 
©f  chancery,  on  the  20th  of  January,  1813,  made  a  decretal 
order,  overruling  the  appellant's  exceptions,  and  allowing 
those  of  the  respondents,  and  confirming  the  report  of  the  re- 
ferees, except  in  such  parts  as  had  been  excepted  to  by  the 
respondents,  and  ordering  it  to  be  referred  to  the  master,  to 
take  an  account  pursuant  to  the  report,  with  the  variations  and 
modifications  mentioned  ;  and  the  petition  of  the  appellant  for  a 
-re-reference  was  ordered  to  be  dismissed.  An  injunction  was 
also  awarded,  to  restrain  the  appellant  from  selling  and  dispo- 
sing of  the  trust  estates,  or  intermeddling  therewith,  a  receiver 
having  been  appointed  by  the  court,  in  October,  1312. 

The  respondents  set  down  the  cause  for  a  final  decree,  at 
the  June  term,  1313;  previous  to  which,  the  appellant  served 
them  with  a  copy  of  his  petition,  praying  that  the  order,  over- 
ruling his  exceptions,  and  allowing  those  of  the  respondents, 
and  the  order  for  dismissing  the  petition  for  a  re-reference  of 
the  exceptions  to  the  same  referees,  might  be  set  aside,  and 
that  a  rehearing  might  be  had,  or  for  such  other  relief  as  the 
court  might  think  proper.  The  court  ordered  a  hearing,  in  the 
nature  of  a  rehearing,  on  payment  of  certain  costs,  both  of  the 
exceptions  and  the  petition.  In  October,  the  hearing  was  put 
>A\  at  the  instance  of  the  appellant ;  and  in  April,  1314,  a  re- 
hearing was  had,  before  the  present  chancellor,  who  made  a 
decretal  order,  on  the  1 7th  of  May,  1814,  from  which  an  appeal 
tv as  made  to  this  court. 
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It  is  unnecessary  to  state  more  of  the  proceedings  in  this 


m  ERKOB. 


Cause,   which  were  very  voluminous.     The  Chancellor  as-  *  albany, 

■  .••  c        I  •       ]  February,  1815. 

signed  the  reasons  lor  his  decree.  v-^-v-^^ 

WlNTE* 
V 

Baldwin,  for  the  appellant,  having  stated  the  facts  in  the       greek* 
cause,  and  made  some  observations,  was  proceeding  to  read 
the  original  affidavits  and  papers,  which  had  been  read  at  the 
hearing  in  die  court  below,  when  he  was  stopped  by 

Spencer,  J.  It  appears  that  the  appellant  has  not  filed,  in 
■this  court,  a  transcript  of  the  record,  or  certified  copies  of  any 
of  the  proceedings  in  chancery,  in  this  cause  ;  neither  the  re- 
port of  the  referees,  nor  the  exceptions  to  the  report,  nor  any 
of  the  papers,  in  that  form,  which  is  usual  and  proper,  on  an 
appeal,  so  that  they  may  be  examined  by  the  members  of  this 
court.  He  has,  to  be  sure,  got  the  register  of  the  court  of 
chancery  to  come  here,  with  a  basket-load  of  papers,  which  he 
intends  to  read  and  examine  ;  but  that  is  not  the  proper  course 
of  proceeding.  As  the  counsel  has  no  papers  in  the  cause,  in 
the  proper  form  for  this  court,  and  is  not  ready  for  the  argu- 
ment, 1  think  the  appeal  ought  to  be  dismissed. 

Van  Ness,  J.,  was  of  the  same  opinion.     And  this  being  the  M«<*7«,ia» 
unanimous  opinion  of  the  court,  it  was,  thereupon,  Ordered, 
that  the  appeal  in  this  cause  be  dismissed,  with  costs. 

Appeal  dismissed. 

Jiott.  It  appeared  tbat  there  was  no  appeal  from  the  order  dismissing  the  petition  for  a  re- 
hearing, and  some  of  the  judges  intimated  that  this  court  could  not,  on  this  appeal,  order  a  re- 
hearing, but  must  decide  only  on  the  correctness  of  the  decretal  order  made  by  the  chancellor 
on  the  exception  to  the  report;  tbat  if  the  appellant  wished  for  a  rehearing,  be  should  have 
appealed  from  the  chancellor's  order  dismissing  the  petition  for  a  rehearing. 
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Iff  ERROR. 



ALBA.W, 
February,  1815. 

Travis 

Jacob  Travis,  and  others, 

Appellants, 

V. 

Waters. 

against 
Thomas  Waters, 

Respondent. 

if  a  party  in  a      THIS  was  an  appeal  from  an  order  of  the  court  of  chancery. 

suit  in  chancery  ,   ...  -.         ,  ,      ,  /-i      i    •         .,  „^~  i  ,. 

dies hefore costs  1  he  bill  in  the  court  below,   was  hied  in   1802,   in  the  name  of 

are  decreed, the 

right  to  costs  up  Ezekiel  Travis,  for  a  specific  performance  of  an  agreement  for 

to  that  time   ts  '  '  *  ° 

extinguished-     tne  sa]c  0f  land  and  for  an  account  against  Thomas  Waters,  the 

unless  the  costs  O  >  J 

are  payahie  out  respondent.     The  bill  stated  a  verbal  agreement,  and  that  the 

ol   a    particular  I  o 

'enc'tedr  wfth""a  defendant  took  possession  of  the  land,  under  it,  and  made  scve- 
panyt0cuim'llg  ral  payments;  that  the  respondent  had  since  commenced  an 
are'mgra!ieted''e»'  action  of  ejectment  to  recover  the  possession  of  the  premises, 
mButtbcp1ata-  and  had  obtained  a  verdict  at  law.  The  cause  having  been  put 
revivor,  cannot  at  issue,  and  the  evidence  respecting  the  payments   being  con- 

claimthe  costs  ..  ,,...  1111  /•       i 

unless  they       tradictory,  a  ieigned  issue  was  awarded  by  the  court  ot  cnan- 

come  before  the  .  . 

eourt  expressly  eery,  to  ascertain  the  facts  as  to  certain  payments   alleged  to 

in  the  character    .  .  .  .  ° 

of  pnsvnai  re-  have  been  made :  and  on  the  trial  of  the  issue  at  law,  a  verdict 

presentatives  of  ' 

the     deceased  was  found  for  the  plaintiff. 

party.  I 

of  Revivor  stale  0n  thc  27tn  ot  October,  1803,  the  court  of  chancery  decreed 
Yetu^hein  V»d  a  conveyance,  in  fee,  of  part  of  the  premises,  to  be  executed  by 
paTv' deceased'!  tne  respondent,  and  directed  the  master  to  take  an  account  of  the 
tlieyEhe  a"soahis  quantity  of  land  to  be  conveyed,  and  of  the  payments,  and  to 
th/v'cm'hp'Va  ascertain  the  balance,  if  any,  due  to  the  respondent,  on  the  pay- 
iy  in  the1, former  mcnt  of  which,  he  was  to  execute  the  conveyance  ;  and  that  the 

character,        in  .  r  .  1  -i      1  r    i  . 

which  they  ap-  question  ol  costs  be  reserved  until  the  coming  in  ol  the  master's 

pear  licfore  the  , 

court  report.       Ihe  respondent   appealed   lrom  that  decree  to  this 

The     general         *  J  '   *  ■ 

rule  miaw  and  court,  in   1812,  and  the  decree  was  afhrmed  with  costs,  and  the 

equity,    is,    that 

where  the  party  record  remitted  to    the  court  of  chancerv,  in  order  that  the 

dies  before  jtirig-  *  ' 

en*,  t'iie  "costs  decree  of  this  court  should  be  carried  into  execution. (a) 

d,,. mi,  the  per-      £,c£;e/   Travis,  the  complainant,  died  the   13th  of  August, 

n  r^ 'm'Ti'o  1812;  and  on  the  21th  of  August,  the  appellants,  who  are  his 

chancellor?  a'd  heirs,  and  devisees,  and  two  of  them  his  executors,  filed  their 
<io   nut    always 

follow  a  decree 

Jn  favour  nf  Ihe       ,   .    ,,,.   ...        _ 
part;      praying      ^  ™c  0  Johns.  Rep.  450. 
relii  r. 

i  fnol  de- 

cree ll  Bill 'ii'  M  to  costs,  the  question  nf  costs  not  having  been  expressly  reserved,  the  court  will  not  grant  them 
fn  i  lubsequenl  application  unless  there  i*  a  rehearing  on  Ihe  .Mints 

A  decree,  on  a  hill  (or  n  specific  performance,  on  Ine  coming  in  of  the  ma-ter's  report  as  to  the  quantity  of  land 
to  lie  cm-,  eyed,  and  the  payments  made,  directing  the  luilanee  due  to  be  paid   and  the  conveyance  to  be  executed, 

|s    ;,   /,'•',//    .'.'     I.  I'. 

V»  hi  'I  will  lie.  from  a  decree  of  costs  only,  in  any  case  !    QlftSre. 

,  But  where  ji  plaintiff  in  chancer)  liashaen    ulltj  oflaches.oi  waived  hi- claim  to  coats,  by  bis  neglect  and  inatten- 
tion iu  obtaining  the  liual  decree,  no  appeal  will  lie  from  the  order  of  the  chancellor  refusing  his  application  for  costs. 
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bill  of  revivor  and  supplemental  bill,  which  having  been  order-    in  error. 
ed  to  be  taken  pro  confesso,  the  court  of  Chancery,  on  the  23d    A,j^¥ 
of  January,  1813,  on  the  hearing  of  the  appellants  only,  ordered  JWwuary,  isis. 
the  cause  to  stand  revived;  and  the  master,  as  before  directed       thavu 
by  the  order  of  October,  1803,  was  ordered  to  take  an  account,      watiu. 
and  that  on  the  payment  of  the  balance,  if  any,  the  respondent 
should  execute  a  conveyance ;  that  the  appellants  might  sue 
out  execution  for  the  costs  decreed  in  favour  of  Ezekiel  Travis, 
by  this  court ;  and  that  all  further  directions  be  reserved  until 
the  coming  in  of  the  master's  report.     The  master  made  his  re- 
port, which  was  filed  the  17th  of  May,  1813,  and  the  usual  order 
entered  for  its  confirmation,  unless  cause  shown  to  the  contrary 
in  eight  days. 

This  order  having  become  absolute,  the  appellants,  without 
having  the  cause  set  down  for  hearing,  obtained  an  order  of  the 
chancellor,  entered  the  31st  of  May,  ordering  the  respondent, 
under  the  directions  of  one  of  the  masters  of  the  court,  on  the 
payment  or  tender,  by  the  appellants,  of  13  dollars  and  24 
cents,  the  balance  found  due  by  the  report,  and  the  interest 
thereon,  from  the  1st  of  April,  to  execute  and  deliver  to  the  ap- 
pellants a  good  and  sufficient  deed  for  the  parcel  of  land  men- 
tioned in  the  report,  according  to  the  decree  of  the  court  of 
chancery,  of  the  23d  of  January,  1813.  This  decree  being 
silent  as  to  costs,  the  cause  was  set  down  for  a  hearing  as  to  the 
matter  of  costs,  in  September,  1813;  and  the  chancellor,  on  the 
8th  of  October  following,  decreed  the  payment  of  costs  by  the 
respondent,  including  as  well  the  costs  of  the  original,  as  of  the 
present  suit,  the  costs  of  defending  the  ejectment  suit  at  law, 
and  of  the  feigned  issue. 

On  the  petition  of  the  respondent,  the  present  chancellor 
ordered  a  rehearing  on  the  subject  of  costs,  and  after  hearino- 
the  counsel  of  the  parties,  on  the  6th  of  July  last,  was  pleased 
to  order  and  decree,  "  that  the  decree  of  the  8th  of  October, 
1813,  be  reversed  and  annulled,  and  that  the  defendant  (present 
respondent)  is  not,  and  shall  not  be,  liable  to  pay  to  the  com- 
plainants the  costs  in  the  said  decree  mentioned,  or  any  part 
thereof,  but  that  the  defendant  go  quit  thereof,  &c. ;  the  com- 
plainants being  left  to  bear  their  own  costs,  and  the  costs  of  the 
former  complainant,  whose  representative  they  are ;"  from  this 
decree  the  complainants  below  appealed  to  this  court. 
Vol.  XII.  3  s 
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iff  error.         The  Chancellor  gave  the  reasons  for  his  order.(a) 

ALBANY, 

February,  i8i5.      Riggs,  for  the  respondent,  then  made  a  preliminary  objection, 
Tratis       that  no  appeal  would  lie  from  an  order  for  costs  only.     The 
waters,      court  said  they  would  consider  that  question,  if  necessary,  after 
hearing  the  argument  of  the  appeal. 

Henry,  for  the  appellant,  contended,  that  the  order  of  the  31st 

of  May,   1813,  was  not  a  final  decree,  but  a  mere  interlocutory 

•  i  Bro.  p.  c.  order,*  and  referred  to  the  decree  of  the  23d  of  January,  which 

434.      (Tomlias'  ° 

«t)  reserved  all  further  directions,  until  the  coming  in  of  the  masters 

t  2  Hat.  c.  Pr.  report.  The  question  as  to  costs,  was  reserved.!  The  decree 
of  the  present  chancellor,  annulling  the  order  of  his  predecessor, 
decides  that,  if  a  plaintiff'  in  chancery  dies,  his  representatives 
have  a  duty  to  perform,  and  rights  to  maintain,  without  any  power 
of  obtaining  a  reimbursement  of  their  expenses. 

It  is  not  established  in  England,  that  there  can  be  no  appeal 
t  i  vtscy,  25o.  for  costs,  in  any  case ;  though  it  may  be  the  general  rule  there.J 
395-  No  such  rule,  however,  exists  here.     The  principle  establish- 

ed by  this  court,  is,  that  there  may  be  an  appeal  from  all  orders 
5  i  Johns  cm.  which  conclude  the  risrhts  of  the  parties. S 

438.       3    Johns.  0  l  •> 

R,et    cfi,;  .J      The  chancellor  says,  that  the  costs  which  accrued  before  the 

Johns    Rep.  528.  J     ' 

Lj/0'""'  Rcp'  death  of  Travis,  were  a  personal  duty,  and  there  being  no  de- 
cree for  costs,  the  right  to  them  became  extinct  at  his  death. 
But  this  is  only   where  the  bill  of  revivor  is  brought  for  costs 

lis  r«f.y,5so.  only, ||  and  where  nothing  further  is  to  be  done.  The  maxim, 
actio  personalis  moritur  cum  persona,  applies  only  to  actions 
arising  ex  delicto.  The  court  of  chancery,  in  England,  have  re- 
garded the  rule  there  as  a  hard  one,  and  have  sought  occasion 
to  take  the  case  out  of  its  operation,  and  have  said,  that  if  there 
was  any  thing  executory  in  the  decree,  or  the  costs  were  given 

m  2  rrsey,  46R.  out  of  a  particular  fund,**  there  can  be  no  revivor  for  costs  only  ; 

Coop   Kq.  PI.  G8.  *  J   ' 

i  Bw.  ch.  cas.  but  there  may  be  where  there  is  a  duty  and  costs. tt 
Ho*jm«*V5,       The  respondents  having  allowed  the  bill  to  be  taken  pro  con- 
jas.    :i  V"ty<  fesso,  instead  of  coming  in  and  pleading  or  demurring,  the  par- 
tics  are  placed    precisely    in    the  situation  in    which   Ezekicl 
It  3  p.  wms.  sis.  Travis  stpod.Jt 

It  may  be  objected,  that  the  executors  of  Ezekiel  Travis  are 
not  made  parties,  though  two  of  the  appellants  are,  in  fact, 
his  executors.      The   omission    to   make    them  qtia  executors, 

(o)  They  were  the  same  u  delivered  hy  him  in  chancery,  and  Rill  be  found  iD  the  repprtsof  tbe 
'  .iiu  decided  in  that  court. 
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parties   to  the  suit,  is  a  matter  of  form;  and  a  bill  is  never    in  error. 
dismissed  for  want  of  parties,  or  on  matter  of  form.*  albany 

Costs  in  equity,  rest,  it  is  true,  in  the  sound  discretion  of  the  February,  i«'5. 
court  ;t  but  wherever  the  material  issue  between  the  parties  is       Travis 
found  for  the  plaintiff,  he  shall  have  his  costs  at  law.J  Water*. 

*  Anon.  2  Alt. 
15. 

Riges  and  Baldzcin,  contra,  insisted,  that  though  a  bill  of  re-  isAtk.  112. 

°3  '  '  &  { 1  Bro.  CA.  da. 

vivor  be  taken  pro  confesso,  that  it  gave  the  party,  in  whose  424,425. 
favour  the  suit  was  revived,  all  the  rights  of  the  original  parties. 
The  rights  obtained  will  depend  on  the  character  in  which  the 
party  seeks  to  revive.  If  it  be  as  heir,  executor,  or  devisee,  he 
will  have  the  rights  belonging  to  the  character  of  either,  as  the 
case  may  be,  and  no  other. 

All  the  cases  to  be  found  in  the  English  books,  relative  to 
appeals  for  costs,  are  from  the  decisions  of  the  master  of  the 
roils  to  the  chancellor:  and  a  petition  to  the  chancellor  him- 
self, for  a  rehearing.  Not  a  case  is  to  be  found,  except  the 
one  cited  from* Mosetys  reports,  of  an  appeal  to  the  house  of 
lords,  on  a  mere  question  of  costs. <§     But  that  case  is  no  au-  i8Bro.Ch.cat. 

.  1  *  349.      MSS.  Enr 

tllOritV-  v.Parnel    Cros- 

•  1"    t  •  •      n  7    •      •      bH  v-  SHad/oWi.. 

But  it  is  said,  though  this  may  be  the  rule  in  Lngland,  it  is 
not  the  law  here.  The  words  of  the  statute  are  broad  and 
extensive ;  but  in  the  construction  of  them,  this  court  have  de- 
cided, that  an  appeal  will  not  lie  from  every  order  of  the  court 
of  chancery.  No  general  rule  has  been  settled,  by  the  adjudi- 
cations of  this  court,  that  embraces  this  question.  This  court 
will  consider  the  circumstances  of  each  case,  as  it  arises.  Costs 
in  the  court  of  chancery  are  at  discretion,  and  where  that  dis- 
cretion has  been  exercised,  in  principle,  there  is  an  end  to  the 
question.  This  court  is  modelled  on  that  of  the  English  house 
of  lords,  as  a  court  of  appeals,  and  the  decisions  of  that  tribu- 
nal have  always  been  regarded  as  precedents  in  this  court.  It 
would  not  be  expedient,  or  good  policy,  for  this  court  to  hear  ap- 
peals from  decisions  on  matters  of  costs  merely.  The  allowance 
or  disallowance  of  them,  by  the  chancellor,  must  depend  on  the 
consideration  of  a  variety  of  circumstances  in  the  court  below, 
which  cannot  be  made  to  appear  here.     The  court  of  chancery, 

in  England,  rarc'.y  grants  a  rehearing  for  costs  only  if]  and  never  m  Bro. ca.  Cat. 

°  ,      .    .       .  1  .     '4i  •>&'«• 

unless  in  case  of  mistake  or  palpable  injustice;  and  even  in 

those  cases  great  caution  is  used  in  grantiug  a  rehearing.**  **2, %£,$£ 

This  court,  as  it  cannot  have  the  same  knowledge  of  all  the  cir-  AnMS,-u 
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m  error,    cumstances,  ought  to  exercise  much   greater  caution  in  the  al- 

alrany      lowing  of  appeals  in  mere  matters  of  costs. 

Fei.ruary,  i8i5.      jt  js  SSl[^  that  the  on]er  0f  tne  chancellor,  to  carry  the  first 

Travis       deeree  into  effect,  was  a  mere  interlocutory  order,  not  a  final 

Watem.      decree.     The  decree  of  the  court,  on  the  report  of  the  master, 

was  a  final  decree,  for  there  was  a  final  liquidation  of  accounts  ; 

nothing  was  left  to  be  ascertained,  but  the  court  was  prepared 

*  2  mr.  c.  Pr.  and  able  to  pronounce  on    the  whole  merits  of  the   cause.*' 

420.  (Decree.)  l  .  .         -      , 

That  there  was  no  reservation  as  to  costs,  was  not  the  tault 
of  the  court,  but  of  the  appellant.  The  decree  was  at  his 
own  instance  and  application,  and  being  silent  as  to  costs,  there 
is  a  waiver  of  them.  The  omission  is  not  such  a  matter  of 
form  that  it  could  be  supplied  on  application  to  the  court.  The 
decree  being  final,  it  cannot  be  altered,  any  more  than  a  judg- 
ment at  law. 

A  revivor  determines  nothing  as  to  the  ultimate  rights  of  the 

1 3  p.  irms.  3*8.  parties.!     The  cases  of  Delaval  v.  Blackett,  and  Dods on  v. 

I  Bunbury's Rep.  Oliver,X  cited  by  the  appellant's  counsel,  show  that  an  appeal 
will  not  lie  on  a  mere  question  of  costs.     The  case  of  Hyde  v. 

\  i  Dickens,  132.  Foster^  has  no  application  to  this  question.  Where  costs  are 
payable  out  of  a  particular  fund,  or  where  they  are  given  by 
way  of  relief,  being  considered  as  a  duty,  and  not  as  costs,  the 
court  have  obliged  the  representatives  of  the  deceased  party  to 
pay  the  costs,  not  as  within  the  common  rule  as  to  costs,  but 

\\jamn  v.  Phu-  as  relief.|| 

'</<*,  2  P.  R'mt.  _  ,  ,  .  .  jten  i        i 

«57.  lo^eicy,  In  regard  to  this  question,  it  makes  no  dillerence  whether 
the  decree  was  final  or  interlocutory.  In  chancery,  costs  no 
more  follow  the  success  of  the  parly,  than  interest  follows  the 
recovery  of  a  debt ;  they  rest  in  the  sound  discretion  of  the 
court. 

It  is  the  established  practice  of  the  court  of  chancery,  to 
reserve  expressly,  in  its  decree,  whatever  is  not  decided  by 
the  court ;  and  if  nothing  is  reserved,  there  is  nothing  further 
to  decide.  • 

As  to  the  costs  that  accrued  in  the  lifetime  ofEzetecl  Traii.-, 
they  never  have  been  ascertained  or  decreed,  and  must,  of  course, 
die  with  his  person  ;  and  as  to  the  costs  which  have  accrued 
since,  we  arc  willing  to  pay  them. 
**  i  Diok.  u.  jn  Li0yd  v.  Powis**  though  the  bill  of  revivor  was  dismissed, 
A\iih  costs,  vet  the  court  would  not  allow  the  defendant,  the 
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heir,  the  costs  which  accrued  in  the  lifetime  of  his  father ;  for    w  error. 
it  was  ruled  that  they  died  with  the  person.  alb  any, 

In  Turner  v.  Turner*  though  the  infant's  bill  was  dismissed,  Feb™"y,  i«i5. 
with  costs,-  yet,  on  a  rehearing,  it  was  dismissed,  without  costs,       t«av„ 
by  Lord  Chancellor  King.  waters. 

If  costs  were  decreed  in  this  case,  they  would  not  go  to  the  *sp.  wms.sn. 
appellants,  but  to  the  personal  representatives  oiEzekiel  Travis, 
deceased. t     The  appellants  are  not  brought  before  the  court  as  isu.  vos. 
executors  or  administrators ;}  there  are,  therefore,  no  persons  x  2  Dukeru,  7G?. 
before  the  court  who  can  claim  the  costs.    But  if  the  costs  have 
not  been  decreed,  they  cannot  be  recovered  after  the  death  of 

the  party. §  5  Thome  v.Deat, 

As  to  the  costs  subsequent  to  the  death  oiEztkitl  Travis,  the  543. 
chancellor  has  decided  that  each  party  shall  pay  his  own  costs. 
Costs  do  not  necessarily  follow  the  obtaining  an  account  in 
equity.     There  are  various  cases  in  which  costs  are  refused.||     hi  Br».  p.  c.  1. 

1       J  (Tomlins'      ed.) 

12     Vtsri),     326. 
335.        7    Vtsey, 

Henry,  in  reply,  said  that  this  was  a  question  of  great  im-  202.  y^M- 
portance  to  the  suitors  in  chancery ;  and  the  rule  of  refusing  195- 
costs,  in  such  a  case,  if  sanctioned,  would  produce  great  injus- 
tice. Suppose  a  bill  filed  against  a  faithless  trustee,  and  it 
should  be  made  to  appear  that  he  was  guilty  of  gross  fraud  in 
relation  to  his  trust,  and  the  complainant  should  die  before  the 
final  decree  ;  his  personal  representatives  come  into  court  for  a 
revival,  and  they  are  told  that  they  may  have  their  rights,  but 
no  costs  which  have  accrued.  It  may  be  that  the  costs  amount 
to  the  value  of  their  rights. 

.An  interlocutory  order  is  granted  upon  motion,  or  petition, 
not  on  a  hearing.  A  final  decree  does  not  depend  on  the  time 
when  it  is  made,  but  on  its  relation  to  the  essence  and  merits  of 
the  cause,  after  a  full  hearing  of  all  the  parties,  and  when  the 
object  of  inquiry  has  been  ascertained  and  examined.  The 
question  as  to  costs  was  reserved,  by  the  first  decree,  in  the 
lifetime  of  Ezekicl  Travis  :  and  will  a  silence  on  the  subject, 
in  the  subsequent  decree,  deprive  the  appellants  of  their  costs  1 
In  courts  of  law,  judgments  arc  sometimes  amended,  where 
interest  has  been  omitted.  The  equity  of  the  claim  of  the  ap- 
pellants, for  costs,  is  apparent  from  the  whole  proceedings. 
How  can  the  complainant  be  said  to  have  slept  on  his  right.-. 
when  he  was  in  the  peaceable  possession  of  the  land  for  15 
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m  error,    years,  until  he  was  disturbed  by  the  litigious  spirit  of  the  re- 
Albany,    spondent. 

February,  1815. 

Travis  Platt,  J.     The  question  on  this  appeal  respects,  1st.  The 

Waters,  costs  which  accrued  prior  to  the  death  of  Ezekiel  Travis  ;  and, 
2dly.  The  costs  which  have  arisen  since  the  appellants  became 
parties  upon  the  bill  of  revivor. 

In  examining  the  claim  for  costs  which  arose  prior  to  the 
abatement  of  the  suit,  this  consideration  is  presented ;  to  wit, 
that  the  duty  of  conveying  the  land,  which  was  established  by 
the  decree  of  the  27th  of  October,  1808,  (and  afterwards  affirmed 
in  this  court,)  became  separated  from  the  obligation  to  pay 
costs,  (if  any  such  obligation  existed,)  when  the  suit  abated  by 
the  death  of  Ezekiel  Travis. 

The  conveyance  of  the  land  was  due  exclusively  to  the  heirs 
and  devisees;  and  the  costs  (if  any  were  equitably  due)  could 
only  be  claimed  by  the  executors  or  administrators  of  Ezekiel 
Travis. 

Upon  examining  the  authorities  cited  on  the  argument,  (Hall 
v.Smith,  1  Bro.  Ch.Cas.  438.  White  v.  Haywood,  2  Fes.  461. 
1  Dick.  173.  Kemp  v.  Mackrell,  2  Ves.  580.  Morgan  v. 
Scudamore,  3  Ves.  195.  Lloyd  v.  Poivis,  1  Dick.  16.,  and 
Blower  v.  Mowets,  3  Atk.  772..)  it  appears  to  be  an  established 
rule  in  equity,  that  where  there  has  been  no  decree  for  costs, 
and  the  suit  abates  by  the  death  of  the  party,  the  right  to  costs, 
up  to  that  time,  is  extinguished,  unless  the  costs  arepayable  out 
of  a  particular  fund,  or  arc  connected  with  a  duty  tozcards  the 
party  claiming  costs.  % 

According  to  the  allegations  in  the  bill  of  revivor,  in  this  case, 
which  was  taken  pro  confesso,  the  appellants  claim  only  in  (he 
character  oi  heirs  and  devisees  of  Ezekiel  Travis  ;  it  not  being 
averred  that  any  person  had  accepted  or  assumed  the  officc.of 
executor  or  administrator.  It  follows,  therefore,  that  the  ap- 
pellants have  no  right  to  the  costs  which  accrued  in  the  lifetime 
of  Ezekiel  Travis ;  because  those  costs,  if  allowable,  are  due 
to  his  personal  representatives  ;  and  although  the  executors 
might  have  been  joined  with  the  heirs  and  devisees  in  the  bill 
of  revivor;  yet  it  is  clear,  that  they  must,  in  such  case,  be 
deemed  parties  for  entirely  distinct  objects.  The  heirs  and  de- 
visees sue  for  the  conveyance  of  the  land,  and  the  executors 
for  the  costs  of  the  original  suit  only. 
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To  test  the  rule,  therefore,  let  us  suppose  that,  upon  the    in  krror. 
death  of  Ezekiel  Travis,   Waters  had  voluntarily  conveyed  the     al'b7ny, 
land  to  the  appellants ;  and  the  executors  of  Ezekiel  Travis  had  February,  ibis. 
then  filed  their  bill  of  revivor  for  costs  of  the  original  suit ;       teatm 
could  the  suit  have  been  revived  for  the  purpose  of  obtaining      wims. 
those  costs  ?     I  think  not.     It  would  have  been  a  bill  of  revivor 
for  costs  only ;  and  as  no  decree  had  passed  for  costs,  before 
the  suit  abated,  the  claim  for  costs  moritur  cum  persona. 

Whether  the  executors  alone  attempt  to  revive  the  suit,  or 
whether  they  join  with  the  heirs  for  that  purpose,  their  object 
would  be,  in  both  cases,  singly  for  costs,  unconnected  with  any 
other  duty  as  to  them  ;  not  payable  from  any  fund,  and  not 
within  any  of  the  exceptions  to  the  general  rule,  which  is  com- 
mon to  courts  of  law  and  equity,  that  where  the  suit  abates  be- 
fore judgment  or  decree,  the  claim  for  costs  is  extinguished. 

It  would,  therefore,  have  been  useless  to  have  directed  the 
bill  to  lie  over  till  the  executors  or  administrators,  if  any, 
should  be  made  parties  ;  nor  was  it  necessary  for  Waters  to 
plead  or  demur  to  the  bill  of  revivor,  for  the  want  of  proper 
parties,  because  the  claim  of  the  executors  for  costs  must  have 
been  unavailing.  Besides,  it  is  never  necessary  to  plead  or 
demur  to  a  bill,  if  the  bill  itself  contains  no  equity,  which  is 
the  case  in  this  bill  of  revivor,  in  regard  to  costs  in  the  abated 
suit. 

Whether  the  appellants  would  have  been  entitled  to  the  costs 
which  accrued  since  the  death  of  Ezekiel  Travis,  if  their  pro- 
ceedings had  been  regularly  conducted  for  that  object,  I  deem 
it  unnecessary  to  decide.  It  is  certain,  however,  that  a  very 
broad  discretion  belongs  to  the  chancellor  in  regard  to  costs, 
and  that  the  right  to  costs  is  by  no  means  a  necessary  conse- 
quence of  the  relief  prayed  for  and  obtained  ;  on  the  contrary, 
there  are  many  cases  where  equity  grants  the  relief  sought  for, 
upon  condition  of  paying  costs  to  the  defendant. 

The  rule  of  practice,  in  equity,  is,  that  if  the  ftial  decreebe 
silent  as  to  costs,  and  the  question  of  costs  is  not  expressly 
reserved,  the  court  will  not  listen  to  a  subsequent  application 
for  costs,  except  it  be  on  a  rehearing  upon  the  merits,  which 
is  sometimes  applied  for  merely  for  the  purpose  of  introducing 
such  a  reservation  as  to  costs.  (Hole  v.  Grecnbank,  1  Dick. 
370.) 
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in  error.        A  question  has  been  made,  whether  the  decree  of  the  31st  of 
Albany      May,  1813,  was  final  or  interlocutory  ? 
February,  18)5.       According  to  Harrison's  Practice  in   Chancery,  (622..)  "  A 
tbavis       decree  is  final,  when  all  the  circumstances  and  facts  material 
waterb.      and  necessary  to  a  complete  explanation  of  the  matters  in  liti- 
gation are  brought  before  the  court,  and  so  fully  and  clearly 
ascertained  by  the  pleadings  on  both  sides,  that  the  court  is 
enabled,  from  them,  to  collect  the  respective  merits  of  the  par- 
ties litigant,  and  upon  full  consideration  of  the  case  made  out 
and  relied  upon  by  each,  determines  between  them,  according 
to  equity  and  good  conscience." 

"A  decree  is  interlocutory,  when  it  happens  that  some  mate- 
rial circumstance  or  fact,  necessary  to  be  made  known  to  the 
court,  is  either  not  stated  in  the  pleadings,  or  so  imperfectly 
ascertained  by  them,  that  the  court,  by  reason  of  that  defect, 
is  unable  to  determine^na%  between  the  parties  ;  and,  there- 
fore, a  reference  to,  or  an  inquiry  before,  a  master,  or  a  trial  of 
the  facts  before  a  jury,  becomes  necessary  to  have  the  doubts 
occrsioned  by  that  defect  removed.  The  court,  in  the  mean 
time,  suspends  its  final  judgment,  until,  by  the  master's  report, 
or  the  verdict  of  a  jury,  it  is  enabled  to  decide  finally." 

According  to  these  definitions,  it  seems  to  me  his  honour, 
the  chancellor,  was  correct  in  deciding,  that  the  order  of  the 
3 1  st  of  M ay,  1813,  is  to  be  regarded  as  the  final  decree  in  this 
cause. 

By  the  bill,  Travis  claimed  a  conveyance  for  the  whole  par- 
cel of  land  originally  contracted  for,  and  insisted  upon  certain 
payments  in  money,  oxen,  and  turnips.  By  the  answer,  Waters 
denied  any  payments  made  on  account  of  the  land  ;  and,  as  to 
part  of  the  premises  in  question,  he  alleged,  as  a  defence,  that 
he  had,  with  the  consent  of  Ezekiel  Travis,  conveyed  50  acres 
of  it  to  one  person,  and  150  acres  to  another,  (not  naming  who 
those  persons  were.) 

All  the  facts  staled  by  way  of  excuse,  or  defence,  in  the  an- 
swer, were  put  at  issue  by  a  general  replication. 

The  chancellor  ordered  a  trial  of  feigned  issues,  to  ascer- 
tain, 

1st.  Whether  Trcmk  paid  GO  pounds,  in  May,  1787,  as  part 
consideration  of  these  lands  ? 

2d.  Whether,  in  June,  1807,  Travis,  in  like  manner,  paid  1 2 
pounds  ? 
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3d.  Whether,  in  November,  1807,  Travisy  in   like  manner,    w  error. 
paid  a  yoke  of  oxen,  valued  at  16  pounds  ?  albanv 

The  verdict  upon  each  of  these  issues  was  in  favour  of  Travis,  February,  isis. 
thereby  establishing  (he  fact  of  those  three  payments,  on  ac-       travm 
count  of  this  land,  at  the  limes  there  stated  j  but  it  must  here      watiil 
be  remarked,  that  the  two  other  material  facts  put  in  issue  by 
the  pleadings,  were  perfectly  unascertained,  when  the  chancel- 
lor made  the  decree  of  the  27th  of  October,  1808. 

By  the  appellant's  case,  it  is  expressly  stated,  that  "  the 
defendant  below  made  no  proof  of  the  conveyances  alluded 
to  in  his  answer,  nor  of  the  partition  with  David  J ohnson,  nor 
of  any  other  conveyances,  except  that  two  discredited  witnesses 
said,  in  general  terms,  that  Waters  had  sold  so  many  acres  of 
this  land  with  Travis*  s  consent."  Nor  was  there  any  inquiry 
made,  nor  any  evidence  received,  upon  the  interrogatories  in 
the  cause,  in  regard  to  the  quantity  or  value  of  the  turnips  stated 
to  have  been  delivered  in  part  payment  for  the  land. 

By  the  interlocutory  decree  (as  I  consider  it)  of  the  27lh  of 
October,  1808,  it  was  ordered,  "  that  the  defendant  convey  to 
the  complainant,  in  fee,  and  in  severalty,  by  a  good  and  suffi- 
cient deed  in  the  law,  so  much  of  the  lands  contained  in  said 
lot,  No.  39,  not  exceeding  three  fourths  of  one  half  of  the  said 
lot,  as  the  said  defendant  hath  not  become  incapacitated  to 
convey,  by  reason  of  the  partition,  and  of  the  release  and  con- 
veyances aforesaid;  and  that  it  be  referred  to  a  master  to  take 
an  account  of  the  quantity  of  land,  part  of  said  lot,  which  is  to 
be  conveyed  as  aforesaid."  And  further,  that  the  master  state 
an  account,  charging  the  land  at  eight  shillings  per  acre,  with 
interest,  and  crediting  the  three  several  payments  found  upon 
the  feigned  issue,  with  interest ;  and,  also,  directing  the  master 
to  report  as  to  the  amount  of  the  turnips  sold  by  Travis  lo 
Waters. 

This  reference  to  the  master,  therefore,  was  not  merely  to 
calculate  interest,  and  state  an  account  upon  Jixed  data  ;  on  the 
contrary,  that  reference  involved  an  inquiry,  by  the  master, 
whether  Travis  had,  or  had  not,  made  a  payment  in  turnips,  on 
account  of  the  land  ;  and,  if  any,  to  what  amount  ?  It  also  in- 
volved, not  merely  a  survey,  but  an  inquiry  whether  Waters 
had  executed  a  deed  or  deeds  of  conveyance  for  any  part,  an# 
how  much,  of  the  premises  in  question,  to  any  other  person,  a<; 
Vol.  XII.  3  T 
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m 

in  error,    set  forth  in  his  answer;  no  such  conveyance  ever  having  bceu 

Albany      proved  or  exhibited. 

February,  i3r5.       jt  js  clear,   therefore,  that,  by  the  pleadings,  and  the  facts 

^^CT^  found  by  the  verdict  on  the  feigned  issues,  it  did  not  fully  ap- 

waters.      pear  how  much  had  been  paid  by  Ezekiel  Travis,  on  account 

of  the  land  ;  nor  did  it  appear  how  much  of  the  land  contracted 

for,  Waters  remained  capacitated  to  convey.     These  essential 

facts  remained  to  be  ascertained  by  the  master's  report,  before 

a  final  decree  could  be  pronounced. 

The  decree  of  the  3 1st  of  May.  1313,  was  founded  on  the 
master's  report,  and  the  other  interlocutory  proceedings  in  the 
cause.  It  finally  seitled  the  respective  rights  of  the  parties, 
upon  the  whole  merits  ;  and  consummated  the  suit,  by  ordering 
Waters,  upon  payment  to  him  of  13  dollars  and  24  cents,  to  con- 
vey to  the  appellants,  "  the  parcel  of  land  in  the  said  report, 
particularly  mentioned  and  described,"  in  the  proportions  pre- 
viously settled. 

This  decree  was  taken  by  the  appellants  ex  parte,  as  advised 
by  their  counsel  •,  and  must  be  considered  as  allowing  them  all 
that  they  asked  for.  No  further  equity  was  reserved.  The  ap- 
pellants paid  to  Waters  the  balance  reported  to  be  due  to  him, 
and  he  obeyed  the  decree  in  executing  the  conveyance  to  them. 

As  I  understand  the  practice,  the  solicitor  for  the  complain- 
ants was  irregular  in  entering  that  order  or  decree,  ex  parte,  in 
vacation,  without  notice  to  his  adversary.  Waters  might  have 
obtained  an  order  to  vacate  it  for  irregularity  ;  but  he  waived 
that  objection;  that  is,  he  admitted  the  decree  to  be  of  the  same 
force  and  effect,  as  if  it  had  been  entered  upon  a  hearing  after 
regular  notice. 

According,  therefore,  to  the  settled  practice  in  chancery, 
which  is  similar  in  analogous  proceedings  at.  law,  the  claim  for 
costs  was  waived  by  the  appellants  in  taking  a  final  decree  for 
the  land  without  reservation  :  and  that  claim  could  never  b;;  re- 
vived, but  upon  an  application  to  open  the  final  decree  upon 
its  merits.  Such  an  application  was  never  made:  on  the  con- 
trary, the  appellants  actually  demanded  and  accepted  a  per- 
formance of  that  decree;  and  after  the  decree  was  thus  com* 
pletcly  executed,  a  rehearing,  if  applied  for,  would  not  (1  pre- 
sume) have  been  granted. 

I  am  not  prepared  lo  say,  that  an  appeal  will  not  lie,  in  any 
case,  for  costs  on/ if.     Bui,   in  this  case,  the  motion  for  costs  is 
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to  be  considered  as  an  application  to  be  reinstated  in  a  claim    in  error. 
which  had  been  waived  ;   or  as  a  motion  to  excuse  a  laches  or     ALKANY 
default  of  the  party  claiming  costs  :  and,  in  that  view,  I  think  the  February,  mr> 
order  of  the  chancellor,  refusing  such  indulgence  upon  a  point  of      Travis 
practice  merely,  is  not  a  subject  of  appeal  under  our  constitu*      watkm, 
tion,  and  the  statute  regulating  appeals. 

By  that  statute,  ';  any  person  aggrieved  by  any  order  or  de- 
cree in  chancery,  may  appeal,"  ike. 

To  be  "  aggrieved,"  is  to  be  "  injured  in  otitis  right  ;"  and 
a  person  who  waives  his  claim,  suffers  damnum  absque  injuria, 
and  cannot  be  legally  said  to  be  ';  aggrieved." 

The  appellants  have  lost  their  right  to  claim  costs,  by  their, 
own  laches,  or  default,  in  not  asserting  their  claim  according  to 
the  regular  course  of  proceeding  in  chancery  :  and  in  the  late 
case  of  Sands  v.  Hildreth,  in  this  court,  it  was  decided,  that  if  a 
party  be  concluded  of  his  rights  by  his  own  default  in  the  court 
bclow;  this  court  will  not  sustain  an  appeal  for  the  purpose  of 
reinstating  him.* 

I  am,  therefore,  of  opinion,  that  the  order  appealed  from 
Ought  to  be  affirmed. 

Thompson,  Ch.  J.,  Van  Ness,  J.,  and  Yates,  J.,  were  of 
the  same  opinion. 

Arnold,  Bicknell,  Cantine,  Radcliff,  Stewart,  Tiebits, 
and  Verbryck,  Senators,  also  concurred. 

Spencer,  J.,  said,  that  as  to  the  preliminary  question,  he 
thought  the  English  House  of  Lords  would  not  entertain  an 
appeal  for  costs  merely.  It  was,  however,  more  a  question  of 
practice  than  principle ;  and  though  appeals  ought  not  to  be 
encouraged,  he  was  inclined  to  the  opinion,  that,  under  the  pro- 
visions of  our  statute,  an  appeal  might  lie  from  a  decree  for 
costs. 

As  to  that  part  of  the  decree  of  the  chancellor,  relative  to  the 
costs  which  accrued  during  the  lifetime  of  Ezekiel  Travis,  he 
thought  it  correct ;  but  as  to  the  costs  subsequent  to  the  bill  of 
revivor,  he  was  of  opinion,  that  the  decree,  so  far  as  respectrd 
the  disallowance  of  those  costs,  ought  fo  bo  reversed. 
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in  error.        Clark,  Crosby,  Prendergast,  Ross,   Swift,    Tabor,  Va\ 
Albany     Schoonhoven,  and  Wendell,  Senators,  concurred. 
February,  i8i5.      A  majority  of  the  court  being  of  opinion,  that  the  decree  of 
clason       ^e  court  °f  chancery  ought  to  be  affirmed,    it  was  thereupon 
Sbotwkll.     ordered,  adjudged,  and  decreed,  that  the  decree  of  the  court 
MarchZ7th,ms.  °f  chancery  be  affirmed;  that  the  petition  and  appeal  be  dis- 
missed, and  that  the  appellants  pay  to  the  respondent  his  costs, 
to  be  taxed  by  the  clerk  of  this  court ;  and  that  the  respondent 
have  his  execution  therefore  out  of  the  court  of  chancery  ;  and 
that  the  record  be  remitted,  &c. 

Judgment  of  affirmance. 


Isaac  Clason,  Plaintiff  in  Error. 

against 
Gilbert  Shotwell,  Defendant  in  Error. 

The  plaintiff  in      HENRY,  for  the  defendant  in  error,  moved  for  a  retaxation  of 

error. inthe  tax-     ,  ,  .     .-  '•  —  '.-    ...  - 

ationofcosts.is  the  costs  in  the  supreme  court,  being  137  dollars  and  71  cents, 
/our  copies  of  and  of  the  costs  in  this  court,  which  had  been  taxed  by  the 

the  cases,  or  pa-  J 

ptr  books, <m\y.    clerk,  at  714  dollars  and  21   cents.      (See  S.  C.  ante  p.  31- 

Costs  for  the  '  v  t 

tendance  of  *lt-  59 — 6^*)  *^e  particularly  objected  to  the  charge  for  copies 
Y^"fc,%xamine(i  °f cases  delivered  to  this  court,  amounting  to  several  hundred 
aUnw.bie"6  not  dollars ;  and  also  to  the  charge  for  the  attendance  of  witnesses 

at  New-York,  on  ex  parte  examination. 

It  appeared  that  he  hail  applied  to  two  of  the  members  of  this 

court,  in  the  vacation,  for  an  order  to  stay  the  proceedings  in 

the  cause,  which  was   refused.     lie  cited  the  act  relative  to. 

costs,  2  N.  R.  L.  p.  13. 

Burr,  contra,  cited  the  rules  of  this  court.  (Printed  rules,  p.  6.) 
But  the  9th  rule  directs,  that  the  plaintiff  in  error,  or  appellant, 
shall  deliver  paper  books  to  the  President,  Chancellor,  Chief 
Justice,  and  one  of  .the  puisne  judges;  and  the  defendant  in 
error,  or  respondent,  shall  deliver  them  to  the  other  judges. 

The  court  referred  the  bill  to  the  chancellor  for  a  retaxation, 
xrho  reported,  that  he  had   struck  out  the  charges  for  cases 
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delivered  to  the  court,  and  for  attendance  of  witnesses  at  New-    in  error. 
York,  &c.     Burr  appealed  from  this  taxation,  but  the  court        '','" 

11  ALBANY, 

confirmed  the  relaxation  of  the  chancellor,  allowing  the  plain-  February,  1315. 
tiff  to  charge  for  four  cases,  or  paper  books,  onlv,  according  to  ^T"*^ 

°  '  1     r  '  .  '  O  Firem.  1n«.  to. 

the  rule  of  the  court.  „  v- 


I  Plaintiff's  in  Error. 


The  New- York  Firemen  Insurance 
Company, 

against 
Jacob  I.  Walden  and  Thomas  Walden,  Defendants  in  Error. 

THIS  cause  came  up  from  the  supreme  court  on  a  writ  of  what  facts  in 
error.    For  the  facts  in  the  case,  and  the  judgment  of  the  court  oAbe^sured 

1     I        ■             o     /-*            .             mri        i  r,n  arc  material, and 

beJOW,  See  b.  C    ante  p.    128 139.  necessary  to  be 

communicated 
to  the  assurers 
n  t-ti  r  •     i  pi  at   t,ie  time    of 

Jtlatt,  J.,  assigned  the  reasons  for  the  judgment  of  the  court  effecting  the  ia- 

.  .  jo  surance,  is  mat- 

below,  which  were  the  same  as  those  stated  in  the  report  of  the  ter,for  *  jury, 

•i  exclusively,    to 

Case  in  the  Supreme  COUrt.  determine;   and 

i  the  judge,  in  bis 

charge  to  the  ju- 
ry,   though    be 

The  cause  was  argued  by  S.  Jones,  jun.  and  Wells,  for  the  $K parseto  the 
plaintiffs  in  error ;  and  by  Griffin  and  Henry,  for  the  defendants  tKj'fiff  rorf 

their  assistance, 
in  error.  or  by  way  of  ad- 

'vice,  in  cases  of 
doubt  and  diffi- 

For  the  plaintiff s  in  error,  it  was  contended,  1.  That  there  was  to  give  them  a 
a  concealment  of  certain  letters  and  matters,  relative  to  the  con-  tion  or  opinion 

as  to  the  mate- 

duct  and  character  of  the  master,  which  were  material  to  the  riality   of  «»« 

'  facts  concealed, 

risk,  and  ought  to  have  been  disclosed  to  the  plaintiffs  in  error,  the8s,urpreivent 
at  the  time  the  policy  was  underwritten.  And  to  this  point,  o*nrCjldgiDentr 
were  cited,  Marshall  on  Insurance,  Condyh  cd.  *31 5.  46&: %££$?£  ** 
468,  469.  n.  74.  473.  n.  75.  1  Wm.  Bl.  594.  3  Burr.  toZltlo"  « 
Rep.  1909.  3  Dallas,  491.  4  Bos.  &  Pull.  151.  1  Caines'  toftSSS. » 
Rep.  57.     Doug.  306.     2  P.  Wms.  107.  %£*££!£. 

2.  That  under  the  circumstances  of  the  case,  the  policy  did  not  or  economy  ai'n 

...  -ii  r  /-i  -ii  the   master,   be 

protect  the  ship  against  the  barratry  ol  Lurtwrieht.  the  master:  material,     ami 

ill  rr     •  -i  rt  0ll^n  t0  be  «*- 

and  that  there  was  not  sufficient  evidence  of  barratry  to  entitle  close'' to the  «•- 

•  surer,     at     the 

the  plaintiff  below  to  recover  on  that  ground.     To  this  point  \™e£*f!fiib* 
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w  error,    were  cited,  6  Term  Rep.  283.     1  Johns.  Rep.  229.     Marshall 

ALBANY,      <)n  Ins'  534«  n« 

February,  i8i5.  3,  That  the  materiality  of  the  concealment  was  a  question  of 
fact,  and  ought  to  have  been  left  to  the  jury  5  and  to  this  point 
were  cited,  1  Johns.  Rep.  522.  Marshall,  470.  n.  74.  473.  b. 
476. 

4.  That  the  judge  before  whom  the  cause  was  tried,  admitted 
improper  evidence,  and  misdirected  the  jury. 

For  the  defendants  in  error,  it  was  insisted,  1.  That  this  was 
a  clear  case  of  a  loss  by  the  barratry  of  the  master.  6  East, 
126.  2  Binney's  Rep.  274.  2  Caines,  Rep.  72.  Cowp.  143. 
1  Johns.  Rep.  229.     8  Johns.  Rep.  272.     Parke  on  Ins.  119. 

2.  That  the  charge  of  the  judge  to  the  jury,  relative  to  the 
concealment,  was  correct;  and  that  the  implied  warranty  of  sea- 
worthiness, includes  the  nautical  skill,  and  good  moral  character 
of  the  master,  and  so  no  disclosure  was  necessary.  Park  on  Ins. 
300,301.  Marshall  on  Ins.  47 5.  4  East,  590.  I  Campbell's 
JV.  P.  Rep.  421.  4  East,  596,  597.  Marshall,  154.  473. 
n.  74. 

3.  That  the  materiality  of  the  alleged  concealment,  was 
wholly  a  matter  of  fact.  Parke  on  Ins.  273,  274.  13  East,  47. 
4  Bos.  cy-  Pull.  151.  3  Dallas,  494,  495.  6  Crunch,  274.  279. 
281.  338.  340.  1  Johns.  Rep.  523 — 528.  ;  and  that  no  bill  of 
exceptions  would  lie  as  to  the  opinion  of  the  judge  at  the  trial, 
on  a  matter  of  fact.  Bull.  N.  P.  316.  1  Bac.  Ab.  529.  tit. 
Bill  of  Exceptions.  2  Caines  Rep.  163. 168.  8  Johns.  Rep.  507. 
515.  That  the  remedy,  if  any,  was  by  a  motion  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  evidence.  That  the 
late  act,  requiring  bills  of  exceptions  to  be  returned  into  the 
supreme  court,  (1  .AT.  R.  L.  319.  sess.  36.  ch.  3.  s.  4.,)  did  not 
intend  to  extend  them  to  matters  to  which  they  did  not  before 
reach. 

The  Chancellor.  This  case  comes  up  upon  a  bill  of  excep- 
tions, and  we  arc  accordingly  to  be  confined  to  the  objections 
taken  at  the  trial,  and  appearing  on  the  face  of  the  bill.  The 
question  is,  whether  there  was  error  in  the  charge  which  the 
learned  judge  delivered  to  the  jury.  This  charge  was,  "  that  • 
ihc  several  matters  given  in  evidence,  on  the  part  of  the  plain- 
tiffs, were,  in  his  opinion,  conclusive  evidence  of  the  barratry  of 
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,lhe  master  of  the  vessel,  on  the  voyage  ;  and  that  the  plaintiffs  'in  krror. 
were  not  bound  to  communicate,  or  disclose,  to  the  defendants,        "'"" 

'  '       ALBANY, 

any  of  the  letters,  matters,  or  circumstances,  which  were,  at  the  February,  i8is 
time  of  the  insurance,  in  their  possession,  relative  to  the  master ;  ^TTnTc^ 
and  that  the  matters  given  in  evidence,  on  the  part  of  the  de-      walds*. 
fendants,  were  not  sufficient  to  maintain  the  issue  on  their  part,  or 
to  bar  the  action  of  the  plaintiffs  5   and   that  if  the  jury  agreed 
with  hiin  in  opinion,  they  ought  to  find  a  verdict  for  the  plain- 
tiffs;" and  with  that  charge,  he  left  the  matter  to  the  jury. 

The  counsel  went  at  large  into  the  discussion  of  the  question, 
whether  the  assured  were  bound  to  communicate  to  the  under- 
writers, at  the  time  they  applied  for  insurance,  the  letters  and 
other  knowledge  they  possessed  of  the  improper  conduct  of  the 
master.  But  it  appears  to  me  that  this  question  is  not  for  the 
decision  of  this  court,  because,  whether  the  circumstances  rela- 
tive to  the  master  ought  to  have  been  disclosed,  depends  upon 
the  question,  whether  those  circumstances  were  material  to  the 
risk  5  and  the  materiality  is  a  question  of  fact  for  a  jury,  and  not 
a  question  of  law  for  the  court.  It  is  a  well-settled  principle 
in  the  law  of  insurance,  that  what  facts,  in  the  knowledge  of  the 
assured,  are  material,  and  necessary  to  be  communicated  to  the 
underwriter,  when  insurance  is  asked  for,  is  for  a  jury  to  deter- 
mine ;  and  I  will  briefly  notice  a  few  cases,  ig  illustration  of  this 
point.  My  whole  opinion  will  rest  upon  the  admission  and  the 
solidity  of  this  principle. 

In  Macdoxcall  v.  Frascr,  (Doug.  2C0.,)  it  was  assumed  by  the 
K.  B.  as  a  given  point,  and  it  was  said  expressly  by  one  of  the 
judges,  that  the  materiality  of  a  certain  representation  to  the  un- 
derwriters was  proper  for  the  consideration  of  the  jury  ;  and  in  the 
case  of  Shirley  v.  Wilkinson,  which  came  before  the  same  court, 
two  years  afterwards,  (Doug.  306.  n.,)  Lord  Mansfield,  and  the 
rest  of  the  court,  were  of  opinion,  that  if  the  assured,  at  the  time 
when  the  policy  is  effected,  in  representing  to  the  underwriters  the 
state  of  the  ship,  and  the  last  intelligence  concerning  her,  does 
not  disclose  the  whole,  and  what  he  conceals  shall  appear  mate- 
rial to  the  jury,  they  ought  to  find  for  the  underwriter,  though  the 
concealment  should  have  been  innocent.  The  next  case  I  shall 
mention,  is  that  of  Willes  v.  Glove,  (4  B.  4'  P.  14.,)  in  which  the 
court  of  C.  B.  admit  the  same  doctrine ;  and  on  the  question 
whether  the  concealment  of  a  certain  letter  was  material,  the  court 
held  th^  verdict  to  be  against  evidence,  and  awarded  a  new  trial; 
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in  EitnoR.'  and  they  declared,  that  though  great  respect  was  due  to  the 

Albany      opinion  of  the  jury,  still  they  thought  their  judgment  on  that 

February,  1815.  point  had  been  too  hastily  formed,  and  that  the  case  ought  to  be 

^Tu^^  reconsidered.    In  Lytthdale  v.  Dixon,  (4  B.  &P.151.,)  the  same 

walden.      court,  afterwards,  unanimously,  and  very  explicitly  declared  their 

opinion,  that  every  material  circumstance  must  be  disclosed  ;  but 

that  it  was  for  the  jury  to  say,  how  far  any  given  circumstance 

was  material. 

From  these  cases  it  appears,  that  the  principle  which  I  have 
stated  as  the  ground  of  my  opinion,  is  settled  in  the  English 
courts,  and  I  will  now  show  that  it  is  as  explicitly  acknowledged 
in  our  American  law. 

In  Livingston  v.  Delafield,  (1  Johns.  Rep.  522.,)  the  supreme 
court  of  this  state  declared  that,  whether  certain  information 
which  the  assured  knew,  and  did  not  communicate,  became 
material,  was  a  question  of  fact  that  the  jury  were  to  decide; 
and  the  same  doctrine  had  been  previously  advanced  by  the 
most  distinguished  counsel,  (Hamilton  and  Harison,)  and  evi- 
dently acquiesced  in  by  the  court,  in  a  case  which  arose  some 
years  before.  .(1  ■Caines''  Rep.  229.)  So,  in  Murgatroyd  v. 
Craicford,  (3  Dallas,  491.,)  in  the  supreme  court  of  Pennsyl- 
vania, Ch.  J.  Shippen  declared,  that  if,  in  the  opinion  of  the 
jury,  a  knowledge  of  the  circumstances  that  were  suppressed, 
would  have  induced  the  insurer  to  demand  a  higher  premium, 
or  to  refuse  altogether  to  underwrite,  it  would  be  sufficient  to 
invalidate  the  policy.  Again,  in  the  case  of  Marshall  v.  Union 
Insurance  Company,  decided  in  the  circuit  court  of  the  United 
States  for  the  district  of  Pennsylvania,  (1  Condy^s  Marshall, 
473.  b.  n.,)  the  court  left  it  pointedly  to  the  jury  to  judge  of 
the  materiality  of  circumstances  not  disclosed.  And,  to  con- 
clude with  the  highest  judicial  authority  in  this  country,  the 
supreme  court  of  the  United  Slates  has  decided,  on  two  different 
occasions,  Livingston  v.  Maryland  Insurance  Company,  and 
Maryland  Insurance  Company  v.  Rudens,  (6  Crunch,  274.  338.,) 
that  the  operation  of  any  concealment  on  the  policy  depends  on 
its  materiality  to  the  risk,  and  that  this  materiality  was  a  sub- 
ject for  the  consideration  of  a  jury,  and  must  be  left  to  them. 
One  of  those  cases  was  considerably  analogous  to  the  one  now 
before  us.  It  came  up  on  error,  founded  on  a  bill  of  excep- 
tions taken  at  the  circuit,  and  the  court  say  that  the  effect  of  a 
misrepresentation,  or  concealment,  depends  on  its  materiality  to 
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the  risk  ;  and  this  must  be  decided  by  a  jury,  under  the  direc-    in  error. 
tiou  of  the  court;  and,  in  that  case,  said  the  Ch.  J.,  it  had    Albanv, 
not  .been  decided,  and,  consequently,  a  venire  facias  de  novo  *'el'r"<"->,  ms. 
was  awarded,  to  the  end  that  a  jury  might  pass  upon  the  ques-  FlRFM  lN3.Co. 
tion  of  a  material  concealment.  Walseh. 

It  is  thus  settled,  (as  far  as  authority  goes,)  beyond  all  doubt 
or  contradiction,  that,  whether  the  matters  not  disclosed  in  this 
case  were  material,  was  a  question  that  ought  to  have  been 
submitted  to  the  consideration  and  decision  of  the  jury;  and 
here,  I  apprehend,  lies  the  error  committed  by  the  learned 
judge,  that  he  has  given  a  binding  direction  to  the  jury,  upon 
matter  of  fact,  as  if  it  had  been  maiter  of  law.  It  appears  to 
me;  that  the  true  and  necessary  construction  of  the  charge,  as 
stated  in  the  bill,  is,  that  it  was  a  positive  direction,  in  point 
of  law,  as  to  the  materiality  of  the  non-disclosure,  and  that  it 
must  have  been  so  received  and  obeyed  by  the  jury.  If  the 
charge  had  been  intended  as  a  mere  opinion  to  the  jury,  on  a 
matter  of  fact,  on  which  they  were  to  exercise  their  judgment, 
the  jury  would,  undoubtedly,  have  been  told,  that  the  defence  ' 
in  the  case  rested  upon  the  question  of  the  materiality  of  the 
letters  and  facts  not  disclosed,  and  that  it  was  for  them  to  judge, 
from  the  evidence,  -whether  the  disclosure  would  have  varied 
the  premium,  or  increased  the  risk,  in  respect  of  the  barratry 
of  the  master ;  and  that  if  the  jury  should  be  of  opinion  that  the 
facts  not  disclosed  were  in  that  sense  material,  they  must  find 
for  the  defendants ;  and  that,  if  they  thought  otherwise,  they 
must  find  for  the  plaintiffs.  This  would  have  been  the  language 
of  a  charge  suited  to  the  submission  of  such  a  point ;  and  we 
have  an  example  of  this  species  of  charge  (if,  indeed,  an  ex- 
ample can  be  wanting)  in  the  bill  of  exceptions  taken  in  the 
case  of  Smith  v.  Carringlon,  (4  C ranch,  C4.)  If,  then,  the 
judge  had  deemed  it  proper  to  add  his  own  opinion  on  that  fact, 
for  the  assistance  or  satisfaction  of  the  jury,  it  might  have  been 
done  with  utility,  and  with  safety.  But  the  charge,  as  stated 
in  the  case,  is  not  of  this  nature,  but  it  is  in  the  usual  style  and 
language  of  a  direction  of  the  court,  on  matter  of  law.  The 
precedent  of  a  bill  of  exceptions,  which  was  cited  from  Bullcr's 
JV*.  P.  317.,  and  which  is  given  as  for  misdirection,  is  in  the 
language  of  the  charge  in  this  case.  "  And  the  said  chief  justice 
did  then  and  there  (says  the  precedent)  declare  and  deliver 
his  opinion  to  the  jury,  that  the  said  several  matters  so  pro 

Vol.  Xtt  S  W 
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in  error,    duced  and  proved,  on  the  part  of  the  defendants,  were  not, 

alpany      upon  the  whole  case,  sufficient  to  bar  the  plaintiff  of  his  action  ; 

February,  1815.  an(\,  with  that  direction,  left  the  same  to  the  jury."     There  is 

Kibkm.  in:-.  Co.  a  precedent  of  a  bill  of  exceptions  given  in  3  Burr.  1742.,  and 

walLes.      which  was  taken  to  a  charge  on  the  subject  of  search  warrants, 

made  by  Lord   Camden,   when  Ch.  J.    of  the  C.  B.  ;  and  the 

language  of  this  very  authentic  precedent  is  almost  in  the  very 

words  of  the  one  before  us  :     "  And   the  said  chief  justice  did 

then  and  there  declare  and  deliver  his  opinion  to  the  jury,  that 

the  said  several  matters  so  produced  and  proved,  on  the  part 

of  the  defendants,  were  not,  upon  the  whole  case,  sufficient  to 

bar  the   action,  and,  with   that  opinion,  left  the  same  to  the 

jury." 

In  this  case,  from  Burrow,  it  was  never  doubted  but  that  the 
opinion  of  the  chief  justice,  so  stated  in  that  bill,  was  taken 
and  received  as  a  direction  in  point  of  law  ;  and  if  the  charge 
in  the  case  before  us  is  not  to  be  deemed  of  that  character,  it 
will  be  impossible,  hereafter,  to  discriminate  between  a  charge 
containing  a  posilive  direction  in  point  of  law,  and  mere  ad- 
vice on  a  matter  of  fact.  I  shall  not  enter  into  any  minute 
criticism  on  words.  No  one  who  consults  the  precedents  can 
well  be  at  a  loss  for  the  meaning  of  this  charge.  The  language 
of  the  learned  judge  was,  that  the  plaintiffs  were  not  bound  or 
required  to  make  the  disclosure  ;  that  the  matters  offered  in  evi- 
dence were  not  sujpxknt  to  bar  the  action,  and  nothing  was  said 
about  the  freight  of  evidence  for  the  consideration  of  the  jury. 
If  evert  it  was  doubtful,  by  the  bill,' whether  the  charge  was 
intended  as  direction,  or  otherwise,  the  result  of  my  opinion 
would  be  the  same  ;  because,  when  the  judge  interposes  his 
opinion  to  the  jury,  on  a  point  of  fact,  it  ought  not  to  be  left 
in  doubt  in  what  light  they  are  to  receive  his  charge.  In  order 
to  preserve  a  just  balance  between  the  distinct  powers  of  the 
court  and  the  jury,  and  that  the  parties  may  enjoy,  in  unim- 
paired vigour,  their  constitutional  right  of  having  the  law  de- 
cided by  the  court,  and  of  having  the  fact  decided  by  the  jury, 
every  charge  should  distinguish  clearly  between  the  law  and 
the  fact,  so  that  the  jury  cannot  misunderstand  their  rights  or 
their  duty,  nor  mistake  the  opinion  of  the  judge  upon  matter  of 
fact,  for  his  direction  in  point  of  law.  The  distinction  is  all- 
important  to  the  jury.  The  direction  of  the  judge,  in  the  one 
case,  is  obligatory  upon   their  consciences,  and   so  they  will, 
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and  so  they  ought  to,  regard  it ;  but  his  opinion,  in  the  other    «r  erhos. 
case,  is  mere  advice,  and  the  jury  are  bound  to  decide  for  ihem-    ALBANyi 
selves,  notwithstanding  the  opinion  of  the  judge,  andto  follow  v^ry^ws. 
that  opinion  no  further  than  it  corresponds  with  the  conclusions  Vnw  i„  Co> 
of  their  own  judgment.     Unless  this  distinction  be  kept  steadily      Walmw. 
in  view,  and  be  defined  witb  all  possible  precision,  the  trial  by 
jury  may,  in  time,  be  broken  down,  and  rendered  nominal  and 
useless. 

I  am  far  from  wishing  to  restrain  the  judges  of  the  courts  of 
law  from  expressing  freely  their  opinions  to  the  jury  on  matters 
of  fact,  and  still  less  of  interfering  with  their  power  of  control- 
ling the  mistaken  verdicts  of  juries,  by  a  liberal  exercise  of  the 
discretion  of  awarding  new  trials.  No  man  can  be  more  deeply 
sensible  of  the  value  and  salutary  tendency  of  this  judicial  aid 
and  discretion,  and  none,  certainly,  can  possess  higher  confi- 
dence in  the  character  and  wisdom  of  the  court  whose  judgment 
is  now  under  review.  All  that  I  feel  it  my  duty  to  contend  for 
is.  that  whenever  the  judge  delivers  his  opinion  to  the  jury  on  a 
matter  of  fact,  it  shall  be  delivered  as  mere  opinion,  and  not  as 
direction,  and  that  the  jury  shall  be  left  to  understand,  clearly, 
that  they  are  to  decide  the  fact,  upon  their  own  view  of  the 
evidence,  and  that  the  judge  interposes  his  opinion  only  to  aid 
them  in  cases  of  difficulty,  or  to  inspire  them  with  confidence 
in  cases  of  doubt.  It  is  for  this  principle  that  I  feel  solicitous, 
and  not  for  any  thing  that  may  have  taken  place  in  this  parti- 
cular cause.  The  case  before  us  is,  comparatively,  of  trifling 
consequence  ;  but  the  distinction  I  have  suggested  goes  to  the 
very  root  and  essence  of  trial  by  jury,  and  may,  indeed,  become 
of  inestimable  value,  and,  perhaps,  of  perilous  struggle,  when 
the  present  generation  shall  have  ceased  to  exist. 

I  am  disposed  to  hand  to  posterity  the  institution  of  juries 
as  perfect,  in  all  respects,  as  we  now  enjoy  it,  for  I  believe  it 
may,  in  times  hereafter,  be  found  to  be  no  inconsiderable  secu- 
rity against  the  systematic  influence  and  tyranny  of  party  spirit, 
in  inferior  tribunals. 

Had  the  bill  of  exceptions  been  represented  to  the  court  be- 
low, in  the  view  I  have  now  considered  it,  I  am  satisfied  that 
that  court  would  have  unanimously  recognised  the  justness  of 
the  principle  for  which  I  contend.  Their  attention  was  wholly 
drawn  to  the  question  of  the  materiality  of  the  proofs. 

If,  then,  the  charge  of  the  learned  jud^e  is  to  be  considered 
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in  error.     (as  I  think  it  must  be)  as  a  declaration  to  the  jury,  that  the  papers 

albany,     and  facts  not  disclosed,   were,  in  judgment  cf  law,  immaterial, 

Febn^y^8i5.  ^en  tiie  jury  jiave  never  passe(]  their  own  judgment  upon  the 

FiRfu  iss.  Co.  materiality  of  those  proofs  ;  and  the  cause  ought  to  be  remanded 
Walde*.  to  another  jury.  This  is  the  necessary  course  in  such  a  case. 
Thus,  in  Davies  v.  Pierce,  (2  Term  Rep.  53.  125.,)  evidence 
was  rejected,  and  a  bill  of  exceptions  taken,  and  the  K.  B.  held 
the  evidence  admissible,  and  a  venire  tie  novo  was  awarded  ;  and 
the  judges,  in  that  case,  said,  that  '*  as  the  jury  had  not  exercised 
any  judgment  upon  the  whole  of  the  question,  it  ought  to  be  sub- 
mitted to  them  for  their  consideration,  and  that  when  they  held 
that  the  evidence  should  have  been  received,  they  did  not  de- 
termine that  it  was  conclusive,  but  only  that  it  ought  to  have  been 
submitted  to  the  jury,  and  that  what  effect  it  would  have  upon 
their  minds,  it  would  be  impossible  to  say."  That  case  is  ana- 
logous to  the  present  one  in  principle ;  for  whether  evidence 
be  rejected,  or  the  jury  be  charged  that  in  law  it  is  of  no  avail, 
amounts  to  the  same  thing,  as  to  its  effect  with  the  jury. 

I  have  not  deemed  it  necessary  to  examine,  critically,  the  evi- 
dence in  the  case,  in  order  to  determine  whether  certain  facts 
were  material  to  have  been  disclosed,  because,  as  1  have  already 
attempted  to  show,  that  question  was  for  a  jury,  and  is  not 
within  the  province  of  this  court ;  I  shall  only  add,  that  it  does 
not  appear  to  me  to  be  a  very  clear  point,  that  the  evidence 
withheld  from  the  underwriters  was  immaterial,  and,  therefore,  as 
well  on  account  of  the  importance  of  that  question  in  this  par- 
ticular case,  as  on  general  principles  of  law,  it  ought  to  be  sub- 
mitted to  the  consideration  of  a  jury. 

I  am,  accordingly,  of  opinion,  that  the  judgment  of  the  supreme 
court  be  reversed,  and  that  the  cause  be  remanded,  with  direc- 
tions that  a  venire  de  novo  be  awarded. 

M<irc/i28(/t,i8i5.  ^  majority  of  the  court(a)  being  of  this  opinion,  it  was  there- 
upon ordered  and  adjudged,  that  the  judgment  of  the  supreme 
court  be  reversed,  and  that  a  venire  de  novo  be  awarded,  for  the 
trial  of  the  issue  joined  between  the  parties  in  the  said  court ; 
and  that  the  costs  in  this  court  abide  the  final  decision  of  the 
cause. 

Judgment  of  reversal. (b) 

(n)  Kor  reversing,  10.  viz.  Bishop,  Bloom,  Cochrane,  Crosby,  Kn/s,  P.  W  Radcliff,  Sterrarl,  Srrifl, 
Tabor,  and  VanSchowthnven,  Senators  :  BBd  for  alVumtnjj,  8.  viz.  Arnold,  Alwatcr,  Hager,  Pre*- 
dergatt,  Rouse,  'J'iOhils,  fun  Rural,  and  fun  llryclc,  Senators. 

(ft)  See  Fisher's  executors  v.  Duncan  and  another,  (1  HcningS,-  Mtmford,  inS,  C.  of  Virginia,  btZ-S 
6.  P. 
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Ly  error. 


ALBANY, 
February,  18!  J. 

George  Monell,  Appellant, 

against 

William  Lawrence,  John  Woods,  and  ^  n  »    . 

William  W.  Sackett.  3 

THIS  was  an  appeal  from  an  order  of  the  court  of  chancery,   i,., a mortgagee, 
On  the  18th  of  September,  1812,  the  respondent,  H  illxam  Law-  gains'  s  and  o- 

\  '  l  thers.    for    the 

Tence,  filed  his  bill  in  the  court  of  chancery,  for  the  sale  of  cer-  saieofthemort- 

J  gaged  premises, 

tain  mortgaged  premises,  situate  in  Newburgh,  in  Orange  coun-  a"f.  Mt0  w,™''^ 
ty,  which  had  been  mortgaged  to  him,  the  1st  of  Atigust,  1810,  ?"\^a**td*_ 
hy  the  respondent,  William  W.  Sackett,  to  secure  the  payment  ^^  ^  ™°£ 
ef  3,500  dollars,  with  interest.  The  bill  stated  that  the  appel-  cyreeiftrera%da£; 
lant,  Monell,  was  the  owner  of  a  judgment,  obtained  by  Daniel  ^  by"^™- 
Austin  and  David  Andrews,  against  Sackett,  in  the  supreme  cIiot"^^!^^* 
court,  in  October  term,  181 1,  for  1,1 14  dollars  ;  Monell  had  also  out ,e execution 
another  judgment  against  Sackett,  obtained  in  the  supreme  court,  against  s',gu™der 
in   October,    1812,   for  375   dollars.     In  June,   1812,  Edmund  restintbemort- 

^i  i     i  t        •        i        •     t  i  r  i  gaged   premises 

Griswold  also  obtained  a  ludgment  in  the  court  of  common  pleas,  was  s0|d  hy  th« 

.  r  sheriff  at    auc- 

of  Orange  county,  against  Sackett,  for  about  90  dollars.  tion.andM.  na- 

°  J        °  Ting  become  the 

Some  time  in  July,  and  before  the  30th  day  of  that  month,  PhUeChaSsberirr4 
Sackett  executed  two  bonds,  with  warrants  of  attorney  to  confess  ty%?f  redeS™" 
judgment,  to  John  Woods,  the  respondent,  his  maternal  brother,  totl'ttetoytit 
for  about  4,800  dollars,  on  which  a  judgment  was  entered  up,  the  foAVe^sa^to 
3d  of  August y  1812;  and  on  the  30th  of  July,  1812,  Sackett,  and  £&*<**&,"& 
his  wife,  conveyed  the  mortgaged  premises  and  other  lands  to  and  inter™*  Jw 
Woods,  in  fee ;   Sackett  being  then  insolvent,  and  in  prison.  »r  i"  would  la- 

,  .  ii        s'gn   tne    mort- 

A  separate   instrument   was,   at  the   same  time,  executed  by  ea?e    to  hiDB» 

i  n  1       i  which  L.  refus- 

Woods,  to  Sackett,  declaring  that  the  lands  so  conveyed  to  him,  «' t0  d0-    M. 

jf  ^  'the    next    day, 

were  in  /rus/,  for  the  benefit  of  all  the  creditors  of  Sackett.  and  i*3'"1  t0 LL'S .8o1.'" 

'  citor  the  princi- 

the  overplus,  if  any,  in  trust  for  Sackett.  p;i1  "n(1  ,interest 

l         '  *'  due  on  the  mort- 

gage, ami  took  a 
....        .  simple    receipt 

for  the  amount  without  expressing  it  to  be  in  satisfaction  of  the  mortgage,  and  the  parol  evidence  that  it  was  made 
as  a  deposite,  and  not  for  the  redemption  of  the  mortgage;  M.,  afterwards,  and  before  the  day  of  sale,  obtained  an 
order  to  stay  the  sale ;  but  the  ma-ter,  having  no  notice  oi  this  order,  proceeded,  and  sold  the  premise*  at  auction, 
under  the  decree,  and  executed  needs  to  the  purchasers.  He^d,  that  the  sale  was  valid  and  effectual;  and  that 
jhe  rights  of  the  innocent  and  bona  fide  purchasers  could  not  he  affected  by  the  order  staying  the  sale 

It  teems,  that  all  persons  are  bound  to  take  notice  of  decrees  in  chancery,  as  well  as  juegmeots  at  law,  but  not 
of  iuterlocutory  orders 

It  teems,  that  if  a  party  is  present  in  court,  and  has  knowledge  of  any  order  or  proceeding  of  the  court,  and  does 
an  act  contrary  to  it,  it  is  a  contempt.  A  decree,  entered  by  consent  of  the  solicitors  or  counsel  of  the  parlies, 
cannot  be  set  aside  on  motion,  uniess  '.I. ere  be  fraud  or  collusion  between  the  solicitors  or  counsel. 

Where  a  decree  is  entered  by  consent,  there  can  be  no  reheinng  ;  but  ■  ne  partv.  in  ca-e  of  fraud  or  collu-ion, 
must  seek  relief  by  an  original  bill  In  consequence  of  the  statute  direction  (ses«.  36.  ch.95»s.ll.)  relative  to  sates 
of  mortgaged  premises,  by  a  master,  uniier  a  decree  of  chancery,  it  is  not  necessary  that  the  report  of  the  master, 
as  to  the  sales,  should  be  confirmed,  beore  deeib  are  executed  to  '.lie  purchasers.  The  rule  of  the  English  chancery, 
OB  this  subject,  is  not,  tharefore,  applicable. 
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iif  error.        Sackett,  Monell,  and  Woods,  who  were  all  parties  to  the  bill, 

Albany,    answered  separately. 
February,  1815       Socket^  in  his  separate  answer,  admitted  the  facts  stated  in  the 
mokell      bill,  and  set  out  the  trust  contained  in  his  conveyance  to  Woods  ; 

Lawrekcb.  declined  to  redeem  ;  consented  to  a  sale  of  the  premises ;  and 
prayed  his  rights  to  the  surplus,  if  any,  after  paying  Lawrence, 
might  be  preserved  to  him. 

Woods,  by  his  separate  answer,  in  like  manner,  admitted  the 
facts  in  the  bill;  set  out  the  trusts  in  the  deed  to  him  ;  declined 
redeeming  the  mortgaged  premises ;  consented  to  a  sale ;  and 
prayed  that  the  surplus  of  the  proceeds,  after  paying  Lawrence, 
and  Monell,  might  be  paid  to  him,  or  applied  pursuant  to  the 
trusts. 

Monell  not  having  appeared  in  due  time,  a  decree,  pro 
confesso,  was  taken  against  him;  but  in  January  1813,  and 
after  an  order  of  reference  had  been  made  in  the  cause,  Mo- 
nell, by  permission  of  the  court  below,  filed  his  answer,  in 
which  he  consented,  and  prayed  that  the  mortgaged  premises 
might  be  sold  in  the  month  of  May  then  next,  and  that  the 
money  arising  from  the  sale  might  be  disposed  of  as  to  the  court 
should  seem  equitable.  He  also,  by  consent,  filed  an  additional 
answer,  setting  forth  a  judgment  obtained  by  himself  and 
Hiram  Weller,  against  Sackett,  since  the  filing  the  bill  of  Law- 
rence. 

On  the  6th  of  March,  1813,  an  agreement  was  made,  and 
signed  by  the  solicitors  of  all  the  parties,  consenting  "  that  the 
mortgaged  premises  should  be  sold  by  a  master  of  the  court,  on 
or  after  the  16th  of  May  next;  that  the  proceeds  of  such  sale 
should  be  paid  into  court ;  and  that  the  complainant  should  re- 
ceive the  amount  of  his  debt  and  costs  ;  and  that  the  rights  of 
the  defendants  to  the  surplus  be  preserve  1  to  them  respectively; 
and  a  decretal  order  was  made,  pursuant  to  this  agreement, 
which  was  delivered  to  Jasper  Lynch,  one  of  the  masters  in 
chancery,  to  be  executed.  The  master,  on  the  6th  of  April, 
reported  the  sum  of  3,911  dollars,  and  4G  cents,  due  to  Law- 
rence on  the  mortgage,  and  advertised  the  premises  for  sale  on 
the  19th  of  May  following. 

Pending  these  proceedings,  Grisioold,  the  judgment  creditor, 
and  not  a  party  to  the  bill,  took  out  execution,  and  sold  SackeWi. 
interest  in  the  mortgaged  premises,  at  auction,  and  Monell 
became  the  purchaser  of  the  equity  of  redemption,  for  1,200 


OF  THE  STATE  OF  NEW- YORK.  523 

dollars,  and  took  the  sheriff's  deed,  subject  to  the  mortgage    /a  error. 
and  the   wife's  dower.      Monell   immediately   commenced  an     ALBANY, 
action  of  ejectment  against  the  tenant  of  Woods,  and  came  to  Feimmrr^ei*. 
New-York,  where,  on  the  7th  of  May,  he  offered  to  purchase      MoNEU. 
the  mortgage  of  Laiorence,  who  refused  to  assign  it.  lawrw<«. 

On  the  8th  of  May,  1813,  Mr.  Burr,  solicitor  for  Monell, 
addressed  a  note  to  Mr.  Jay,  solicitor  for  Lawrence,  stating 
that  Monell,  having  purchased  the  equity  of  redemption,  and 
being  disposed  to  pay  off  the  mortgage,  it  would  be  an  unne- 
cessary expense  to  proceed  to  a  sale ;  that  Mr.  Lawrence  re- 
fused to  reinvest  the  amount ;  that  it  would  be  inconvenient  to 
Mr.  Monell  to  attend  the  sale  on  the  19th.  and  asking  for  a  post- 
ponement for  15  days;  and  that  he  would,  in  the  mean  time, 
if  desired,  deposite  with  the  register  the  principal  and  interest 
due  to  Laiorence.  To  this  Mr.  Jay  answered,  that,  to  his 
knowledge,  Mr.  Lawrence  had  not  refused  to  permit  Monell  to 
redeem  the  mortgage  ;  that  he  {Jay)  was  "  still  ready  to  re- 
ceive" the  principal,  interest,  and  costs,  and  stop  all  further 
proceedings  ;"  that  he  had  only  refused  to  give  an  assignment 
of  the  mortgage  to  Monell,  for  the  purpose  of  defeating  a  trust 
for  the  benefit  of  Sackett's  creditors,  a  purpose  which  appeared 
to  him  iniquitous ;  and  that  he,  therefore,  saw  no  reason  for 
delaying  a  sale.  On  the  same  day,  Monell  called  on  Mr.  Jay, 
and  offered  to  pay  him  the  money  due  on  the  mortgage,  and 
the  latter  consented  to  receive  it  and  cancel  the  mortgage  ;  but 
Monell  said  he  was  advised  that  he  had  a  right  to  an  assign- 
ment of  the  mortgage ;  that  he  should  apply  to  the  chancellor 
for  an  order  to  stay  the  sale,  and  compel  an  assignment,  and 
would  deposite  the  money  in  one  of  the  banks,  complaining  that 
he  should  lose  his  interest.  Mr.  Jay  then  told  Monell,  that  he 
might,  if  he  pleased,  pay  the  money  to  him,  and  the  sale  should 
be  postponed  to  the  3d  of  June;  and  if  it  then  took  place,  the 
money  should  be  refunded,  with  interest.  To  this  Monell  as- 
sented, and  paid  Mr.  Jay  3,930  dollars  and  90  cents,  who  paid 
over  the  same  to  Lawrence ;  but  nothing  was  said  about  costs. 
The  following  receipt  was  given  to  Monell : 

"Received,  May  8th,  1813,  from  Mr.  George  Monell,  one 
of  the  defendants  in  this  cause,  three  thousand  nine  hundred  and 
thirty  dollars,  and  ninety  cents. 

"  P.  A.  Jay,  Solicitor  for  Complainant." 
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in  error.  On  the  3d  of  June,  notice  was  given,  by  Monell1 3  solicitor, 
Albany  °f  an  application  to  be  made  to  the  chancellor,  on  the  7th  of 
Fehruaiy^sis.  June,  for  an  order  to  dismiss  the  bill  of  the  plaintiff,  and  to 
direct  him  to  file  the  mortgage  with  the  register.  The  chan- 
cellor refused  to  dismiss  the  bill,  but  ordered  the  mortgage  to 
be  filed. 

On  the  22d  of  June,  the  solicitor  of  Monell  gave  notice  to 
the  solicitor  of  Lawrence,  of  a  motion  to  be  made  for  an  order 
to  stay  the  sale.  On  the  urgent  request  of  the  solicitor  of 
Monell,  the  solicitor  of  Lawrence  consented,  on  the  17th  of 
June,  to  stay  the  sale  for  a  fortnight,  and  offered  to  discontinue 
the  suit,  and  dismiss  the  bill,  if  Monell  would  pay  all  the  costs; 
but  the  solicitor  of  Monell  insisted  that  he  had  a  right  to  re- 
deem, without  paying  the  costs  of  the  other  defendants. 

On  the  1st  of  July,  1813,  no  order  to  stay  the  sale  having 
been  received  by  Lawrence,  or  his  solicitor,  or  the  master,  the 
premises  were  sold  at  auction  in  lots,  and  it  was  not  pretended 
that  the  sale  was  unfair,  or  at  an  under  value.  It  appeared, 
however,  that  the  chancellor  had,  on  the  29th  of  June,  at 
Albany,  made  an  order,  staying  the  sale  until  the  further  order 
of  the  court.  A  copy  of  this  order  was  received  by  the  solicitor 
of  Monell,  on  the  morning  of  the  2d  of  Jidy,  who  immediately 
showed  it  to  the  master,  who  informed  him  the  sale  had  taken 
place  the  day  before,  but  no  deed  had  been  delivered. 

On  the  21st  of  July,  1313,  upon  the  application  of  Monell1  s 
solicitor,  an  order  was  made  by  the  chancellor,  that  the  master 
should  abstain  from  delivering  any  deed  of  the  mortgaged  pre- 
mises, until  the  further  order  of  the  court;  and  that  the  plaintiff, 
Lawrence,  show  cause,  on  the  first  day  of  the  next  term,  why 
tjic  sales  of  the  mortgaged  premises  should  not  be  set  aside. 

Lawrence  showed  cause,  and  on  the  10th  of  September,  1313, 
the  chancellor  ordered  the  sales  made  by  the  master  to  be  con- 
firmed, and  that  the  master  should  execute  the  deeds  of  con- 
veyance to  the  purchasers,  and  apply  the  proceeds  of  the  sale 
conformably  to  the  decree  entered,  by  consent,  in  the  cause ;  and 
that  Monell  pay  the  costs  which  had  accrued  on  the  order  to 
show  cause. 

From  this  order  Monell  entered  his  appeal ;  but  no  notice 
of  the  appeal  was  given  to  Laiorcncc,  or  his  solicitor,  or  to  the 
master,  until  a  month  after  deeds  had  been  delivered  to  the 
purchasers. 
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It  has  not  been  deemed  necessary  to  state,  particularly,  all  in  erroh. 
the  facts  contained  in  the  different  depositions  which  were  read,  AL|<ANY, 
as  such  as  are  material  will  be  found  in  the  opinion  of  the  ^'^.v^kikv 
judges. 

Burt,  for  the  appellant,  contended,  1.  That  an  equity  of 
redemption  may  be  sold  on  a  /?./«.,  and  that  Monell,  having 
acquired  the  right  of  redemption  by  the  purchase  at  the  sheriff's 
sale,  his  tender  of  the  principal  and  interest  due  to  Lazorence, 
on  the  7th  of  May,  1813,  extinguished  all  right  in  him  to  pro- 
ceed further  on  the  mortgage  ;  but  he  became,  afterwards,  a 
trustee  of  the  mortgage,  for  the  benefit  of  Alone  11. *  *   Manning  v. 

2.  That  the  payment  of  the  money  due  on  the  mortgage  to  mpe"l'  [aZ'. 
the  solicitor  of  Lazurence,  and  the  mortgagee  having  received 

the  money,  on  the  8th  of  May,  was  a  full  satisfaction  and  dis- 
charge of  the  mortgage  ;  and  all  the  subsequent  proceedings 
were  unnecessary,  vexatious,  and  oppressive. 

3.  That  the  subsequent  sale,  by  the  master,  on  the  1st  of 
Juty,  was  irregular  and  unjust. 

Judicial  proceedings  take  effect  from  the  time  they  are  made; 
there  was  no  necessity  for  notice  of  the  order  of  the  29th  of 
June  to  the  master.  It  was  made,  after  hearing  of  counsel  on 
both  sides.!     It  was  known  immediately  to  the  counsel  of  Mr.  fs^tt.awjwu. 

.  ~  Bro.  Ch.  Cut. 

Lazcrence.\     It  is  the  same  at  law.      1  he  allowance  of  a  writ  of  w-      Mostly, 
error  immediately  slays  execution.  *-Ha"c\^T- 

The  chancellor,  in  his  order  of  the  10th  of  September,  pro-  ' 
cecded  on  the  ground  that  the  former  order  was  a  final  decree. 
But  it  was  not  so  to  the  extent  that  it  could  not  be  opened  ; 
for  there  are  many  cases  in  which  the  proceedings  are  again 
opened,  after  a  decree,  and  even  after  a  confirmation  of  the 
master's  report.§      ^  |»B*.a.a». 

But  the  proceedings  of  the  master,  in  regard  to  the  sale,  caivt^tB^. 
were  irregular;  for  the  report  had  never  been  copfirmed.||  «*Cjfl!l!ttw£ 
Besides,  the  authority  of  the  master  was  suspended,  after  the  ubu&m?0' 
mortgage  was  ordered  to  be  deposited  with  the  register. 

A  party  may  better  his  title  during  the  pendent?  of  a  suit.**  **n  ^sfi/.e'o 

^  i'lu.      (Tor..:...,' 

Henry,  contra,  contended,  that,  whatever  the  rule  may  be 
in  England,  it  was  not  necessary,  here,  that  the  master's  report 
should  be  confirmed,  before  he  was  authorized  to  proceed  fur- 
ther.    By  our  statute.11  full  power  is  given  to  the  master  to  sell  Nivr  R  L  <Q°- 

Tol.XTL  3"X 
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in  error,     mortgaged  premises  under  decrees   of  the  court  of  chancery, 

Albany     an(l  t0  8've  deeds  to  tnc  purchasers.     The  decree  for  the  sale 

Fehruary,  1315.  haci  been  entered,  by  consent,  under  an  agreement  entered  into 

between  the  parties,  on  principles  of  perfect  equity  ;  and  that 

decree  could  not  be  set  asids*  or  modified  by  motion,  or  any 

summary  proceeding,  founded  on  matter  arising  after  the  de- 

*  3  Atk  sea.  cree;*  more  especially  as  Sacked  and  Woods,  the  parties  to  be 

i  res.  j'vn.  93.  affected  by  such  proceeding,  had  no  notice  thereof,  and  had  no 

3  Bro.  Cfi.  Cas.  .  .        . 

n  Ambier, 229.  opportunity  of  defending  their  rights.  Monell  should  have  filed 
frrnhns? a)8'  n*s  ol''Sma^  D'^  and  stated  the  supplementary  matter.  The 
purchasers  at  the  master's  sale  ought  to  have  been  brought  in 
as  parties,  in  order  to  defend  their  rights.  Monell  could  not 
bring  forward  this  new  matter  on  his  motion,  and  so  make  him- 
self a  witness  in  his  own  cause.  Besides,  he  does  not  stand 
before  the  court  with  perfectly  clean  hands  ;  nor  does  he  show 
any  equitable  grounds  for  his  claim  to  an  assignment  of  the 
mortgage,  having,  after  the  decree,  by  consent,  procured  the 
equity  of  redemption  to  be  sold,  for  the  purpose  of  defeating 
creditors,  and  not  only  to  prevent  a  sale  of  the  premises  at 
a  fair  and  just  price,  but  that  equitable  distribution  of  the 
proceeds  which  would,  otherwise,  take  place  under  the  de- 
cree. 

The  sales  of  the  master  were  made  fairly,  and  at  adequate 
prices,  and  pursuant  to  the  decree,  without  any  notice  of  any 
order  by  which  his  proceedings  could  be  suspended. 

Yates,  J.  The  decree  in  this  cause,  of  the  6th  of  March, 
1813,  being  by  consent,  under  an  agreement  between  the 
parties,  it  is  insisted  that  it  cannot  be  modified,  or  set  aside, 
upon  motion,  for  matter  arising  afterwards. 

This  is  a  correct  principle  as  to  matters  arising  subsequently, 
and  so  connected  with  the  subject  of  the  decree  as  to  change 
the  intent  of  it,  but  can  never  be  urged  to  avoid  a  benefit  re- 
sulting to  a  party  by  a  subsequent  act  not  inconsistent  with, 
but  in  furtherance  of,  that  part  of  the  decree  in  which  the  re- 
spondent has  an  interest,  and  to  which  (if  the  allegation  is 
substantiated)  he  must  have  assented* 

The  object  of  the  respondent's  bill",  in  the  court  below,  was  to 
effect  a  sale  of  the  mortgaged  premises  by  the  master,  to  recover, 
out  of  the  proceeds,  the  sum  due  to  him  ;  and  although  the  sub- 
sequent purchase  of  the  equity  of  redemption,  by  the  appellant, 
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could  not  destroy  the  respondent's  priority  for  the  payment  of    in  error. 
the  amount  due  on  his  mortgage,  according  to  the  decree  by     ALHX\V 
consent,  (which  certainly  could  not  be  altered  in  that  respect,)  February,  ibis. 
yet  the  rights  of  the  appellant  and  the  other  defendants,  in  the       momm 
court  below,  being  reserved  to  them  respectively,  the  question     LAwaimj^ 
as  to  priority  remained  open,    and  was  a  subject  for  future 
investigation  by  the   court ;    and,  until   that  was  settled,  the 
appellant  had  a   right  to  better  his   case,  by  purchasing  the 
equity  of  redemption. 

The  decision  of  this  cause,  however,  wholly  depends  upon 
the  nature  of  the.payment  made  to  Mr.  Jay,  the  solicitor  of  the 
respondent.  If,  then,  on  an  examination  of  the  evidence,  it 
should  turn  out  to  have  been  in  extinguishment  of  the  mortgage, 
the  subsequent  proceedings  must  be  nugatory,  as  founded  on 
an  instrument  which  had  ceased  to  operate,  and  the  order  of 
the  court  of  chancery  ought  to  be  reversed  ;  but  if  it  should  be 
a  mere  deposite,  the  order  ought  to  be  affirmed. 

From  the  correspondence  between  Mr.  Burr  and  Mr.  Jay, 
no  correct  conclusion,  as  to  the  nature  of  the  payment,  can  be 
drawn.  The  former  states  that  Mondl  was  disposed  to  redeem, 
and  had  offered  to  pay  the  principal,  interest,  and  costs,  but 
that  Mr.  Lazvrence  refused  to  receive  it;  this  the  latter  denies, 
and  says  that  he  only  refused,  in  behalf  of  Mr.  Lawrence,  to 
give  an  assignment  of  the  mortgage,  and  was  still  ready  to 
receive  the  amount,  and  stop  all  further  proceedings,  but  with- 
out assigning  the  mortgage,  which,  he  said,  could  only  be  re- 
quired for  the  purpose  of  defeating  a  trust  for  the  benefit  of  Mr. 
SacketCs  creditors,  a  purpose  which  appeared  to  him  iniquitous  ; 
that,  therefore,  he  saw  no  reason  for  delaying  a  sale  of  the 
premises  ;  and  the  receipt,  subsequently  given  "by  him  in  the 
same  cause  for  the  amount,  does  not  purport  to  be  in  extin- 
guishment of  the  mortgage,  although  that  would  be  the  infer- 
ence, in  the  absence  of  other  testimony  on  the  subject;  but  k 
appears,  from  the  evidence  of  Mr.  Jay,  confirmed  by  the  testi- 
mony of  Jasper  Lynch,  that  this  money  was  received  at  the 
instance  of  Monell,  merely  to  save  interest,  and  nGt  with  a  view 
to  redeem  the  mortgage.  That  this  must  have  been  the  case, 
the  subsequent  conduct  of  the  parties  sufficiently  evince.  It 
certainly  could  not  have  been  the  understanding  that  all  further 
proceedings  should  be  arrested  by  it,  as  the  time  of  sale  was 
?ubsequently  prolonged,  at  the  request  of  the  appellant  and  his 
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/.y  error,  solicitor.  The  amount  paid,  too,  is  confined  to  the  principal 
albany  anfl  interest,  without  costs,  a:  circumstance  manifestly  indicative 
February ^id5.  0f  ([lc  character  of  the  transaction. 

I  do  not  think  that  the  situation  of  Jasper  Lynch  affords  suffi- 
cient grounds  to  affect  his  credibility  as  a  witness,  or  invali- 
date his  acts  as  a  master.  He  was  perfectly  disinterested,  and 
expressly  declares  that  he  had  no  connexion  with  the  business 
of  Mr.  Jay  in  the  court  of  chancery.  His  being  a  partner  in 
other  business  (not  in  that  court)  could  not  disqualify  him  to 
perform  duties  in  his  official  capacity,  because  Mr.  Jay  was 
the  solicitor ;  nor  can  the  sale  made  by  him  be  set  aside,  mere-ly 
because  the  order  of  the  20th  of  June  had  been  made,  unless 
positive  notice  of  the  existence  of  such  order  be  brought  home 
to  him.  This  has  not  been  done.  The  sale,  consequently,  is 
not  irregular  on  that  account ;  and  the  purchasers  ought  to  be 
protected,  unless  it  can  be  avoided  for  some  other  cause. 
They  paid  their  money  under  a  belief,  and  in  full  confidence, 
that  the  title  to  the  property  passed  to  them  at  the  time  the 
conveyances  were  executed  by  the  master,  according  to  the 
directions  of  the  statute,  which  expressly  declares  that  such 
deeds  shall  he  as  valid  as  if  the  same  had  been  executed  by 
the  mortgagor  and  mortgagee.  The  English  rule,  requiring  a 
confirmation  of  the  master's  report,  is  not  applicable  here.  In 
England,  proceedings  are  different :  the  master  opens  a  book 
for  biddings,  and  all  remains  in  an  unfinished  state,  and  under 
the  perfect  control  of  the  court,  until  the  report  of  sales  is  con- 
firmed. The  master,  there,  has  no  authority  to  consummate  the 
sale  by  executing  a  conveyance  ;  that  is  done  by  the  parties 
jn  interest  only  ■>  and  until  a  confirmation  of  his  report,  the  whole 
of  the  business,  in  relation  to  the  biddings  transacted  before 
him,  continues  open  for  the  exercise  of  the  discretion  of  the 
court.  Here,  the  confirmation  of  the  master's  report,  before 
the  deeds  are  executed,  is  not  essential  ;  it  has  been  rendered 
unnecessary  by  the  statute,  in  giving  the  master  authority  t< » 
ponvey  to  the  purchasers.  The  subsequent  confirmation  of  the 
report  of  sales  thus  consummated,  if  the  whole  has  been  correct- 
ly and  fairly  conducted,  follows  of  course. 

It  is  objected,  that  the  master's  report,  of  the  6th  of  Aprils 
stating  the  sum  of  3,911  dollars  and  46  cents  to  be  due  to  the 
respondent  on  the  mortgage,  has  never  been  confirmed,  and, 
therefore,  the  sales  ought  to  be  L;ct  aside  for  irregularity.    Such 
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an  objection  cannot,  at  all  events,  avail  the  appellant  in  this    in  error. 
case.     His  alleged   payment,   in  extinguishment   of  the  same    ALBANY, 
mortgage,  is  a  sufficient  confirmation  of  this  report,  to  prevent  February. 1015- 
an  advantage  to  him  by  this  omission.  monkll 

The  master  had  no  authority  to  arrest  or  postpone  the  sale,  Lawrence. 
without  due  notice  of  the  order  of  the  24th  of  June ;  and  the  cir- 
cumstances urged,  do  not  warrant  the  inference  that  he  had  such 
notice.  They  are  too  slight  to  implicate  an  officer,  in  whom  it 
would  have  been  criminal  to  have  disregarded  the  order,  by 
proceeding  in  the  sale,  notwithstanding  his  knowledge  that  it 
had  been  made.  His  proceedings  appear  to  have  been  fairly 
and  correctly  conducted ;  and  the  sale  thus  made,  by  virtue  of 
the  decree,  by  consent,  ought  not  to  be  vacated  or  set  aside. 
My  opinion  accordingly  is,  that  the  order  of  the  court  of  chan- 
cery, of  the  10th  of  September,  1813,  confirming  the  sales,  and 
directing  the  master  to  execute  deeds,  be  affirmed. 

Thompson,  Ch.  J.  It  will  be  necessary  to  a  right  under- 
standing of  this  case,  and  to  arrive  at  a  correct  conclusion  as 
to  the  rights  of  the  parties,  briefly  to  state  the  leading  facts  in 
the  cause,  and  to  keep  in  view  dates,  and  the  course  and  order 
of  the  proceedings.  The  respondent,  William  Lawrence,  having 
a  mortgage  against  William  W.  Sackett ;  and  the  defendant, 
Monell,  having  two  judgments  against  Sackett ;  and  the  defend- 
ant, Wood,  having  a  deed  of  the  mortgaged  premises,  from 
Sackett,  in  trust  for  all  his  creditors,  the  respondent  filed  his 
bill  to  foreclose  the  mortgage ;  upon  which  the  parties,  by  their 
respective  solicitors,  on  the  6th  of  March,  1813,  entered  into  an 
agreement,  that  the  mortgaged  premises  should  be  sold  under 
the  direction  of  a  master  in  chancery,  on,  or  after,  the  1 5th  of 
May,  then  next,  and  the  proceeds  paid  into  the  court  of  chance- 
ry ;  out  of  which  Lawrence  was  to  be  paid  the  sum  due  him ; 
and  the  rights  of  Monell,  Woods,  and  Sackett,  to  the  surplus  of 
such  proceeds,  to  be  preserved  to  them  respectively.  A  decree 
was  thereupon  entered,  pursuant  to  this  agreement,  and  a  refer- 
ence made  to  a  master  to  ascertain  the  sum  due  on  the  mort- 
gage, and  to  proceed  to  a  sale  of  the  mortgaged  premises.  Ac- 
cording to  the  agreement,  the  master  advertised  the  sale  for  the 
19  th  of  May.  After  entering  the  decree,  and  before  the  day  of 
:,ale,  Sackett's  interest  in  the  mortgaged  premises  was  sold  under 
an  execution,  issued  upon  a  judgment  in  favour  of  Edmund  Grit- 
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in  ehror.  wold,  for  about  90  dollars ;  and  of  which  judgment,  Monell  had 
Albany  become  the  proprietor ;  and  upon  this  sale,  Monell  becomes  the 
February,  ibis,  purchaser.  His  object  will  be  seen  by  noticing  the  dates  of 
the  several  encumbrances.  The  mortgage  is  dated  the  1st  of 
August,  1810.  Monell  had  two  judgments,  in  his  own  name, 
against  Sackett.  The  one,  of  October  term,  131 1,  for  1,1 14  dol- 
lars ;  and  the  other,  of  October  term,  1812,  for  375  dollars. 
GriswolcPs  judgment,  under  which  the  sheriff  sold,  was  obtained 
in  June,  1812;  and  on  the  30th  of  July,  1812,  Sackett  conveyed 
to  John  Woods,  the  mortgaged  premises  and  other  lands,  in 
trust  for  all  the  creditors  of  Sackett.  This  deed  being  prior  in 
date  to  MonclPs  last  judgment,  his  object  probably  was  to  secure 
himself,  and  overreach  this  deed,  by  availing  himself  of  Gris- 
tvold^s  judgment,  which  was  one  month  older  than  the  deed. 
This  might  have  been  an  honest  struggle  to  secure  his  own  debt ; 
and  if  his  proceedings  and  conduct,  in  relation  to  that  sale  by  the 
sheriff,  were  fair,  his  object  may  be  attained,  if  he  can  set  aside 
the  sale  made  by  the  master,  under  the  agreement,  and  the  de- 
cree of  the  court  of  chancery. 

The  regularity  or  fairness  of  the  proceedings,  under  the 
sheriff's  sale,  are  not  now  before  us  ;  the  appellant,  for  some  rea- 
son or  other,  appears  to  have  been  extremely  solicitous  to  be- 
come the  purchaser  of  the  mortgage,  and  to  have  the  same  as- 
signed to  him.  Lawrence  was  willing  to  receive  the  money  due 
him,  and  cancel  the  mortgage.  This,  it  seems,  would  not  answer 
M-oneWs  purpose,  and  he  insisted  upon  having  the  mortgage 
assigned  to  him.  The  objection,  on  the  part  of  Laiorence,  against 
assigning  the  mortgage  was,  that  it  might  be  used  to  defeat 
the  trust  created  by  the  deed  to  Woods,  for  the  general  benefit 
of  SacketCs  creditors.  The  mortgage  money  was,  in  point  of 
fact,  paid  to  Lawrence',  the  mortgage,  however,  neither  cancelled 
nor  assigned  to  Monell.  And  the  first,  and  one  of  the  principal 
questions  in  the  cause  is,  whether  this  payment  was  made,  and 
accepted,  in  satisfaction  and  discharge  of  the  mortgage,  or  only 
as  a  deposite,  and  so  as  not  to  affect  the  sale  by  the  master  ? 
I  am  fully  satisfied  that  it  must  be  viewed  in  the  latter  sense; 
and  without  prejudice  to  those  proceedings.  It  is  unnecessary 
to  scrutinize  minutely,  what  actually  passed  between  Lawrence 
and  Monell,  on  the  7th  of  May,  when  there  was  some  pretence  of 
a  tender  of  the  money  due  on  the  mortgage.  The  parties,  ac- 
cording to  their  affidavits,  appear  to  have  understood  very  dif- 
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ferently  what  passed  on  that  occasion  ;  and  were  it  necessary  to  w  error. 
decide  between  them,  we  should  be  bound,  according  to  the  alba^t 
rules  of  evidence,  to  give  credit  to  the  statement  of  Lazorence,  as  Feh^!r*J**£ 
he  is  supported,  in  many  particulars,  by  the  testimony  of  Lynch, 
But  this  must  be  put  entirely  out  of  view ;  for  the  subsequent 
arrangement  made  with  Mr.  Jay,  in  relation  to  the  money,  was 
a  waiver  of  any  thing  that  might  have  had  the  appearance  of  a 
tender.  It  was  the  next  day  that  the  money  was  paid  to  Mr.  Jay ; 
upon  which,  after  stating  the  title  of  the  cause,  he  gave  a  receipt 
as  follows  :  "  Received,  May  8th,  1813,  from  Mr.  George  Monell, 
one  of  the  defendants  in  this  cause,  3,932  dollars  and  90  cents." 
Nothing  is  to  be  collected  from  the  receipt  itself,  as  to  the  terms 
and  conditions  upon  which  the  money  was  received.  It  was  a 
mere  naked  deposite,  and  is  open  to  explanation  from  other  tes- 
timony, to  show  the  understanding  of  the  parties.  It  has  been 
repeatedly  ruled  in  the  supreme  court,  that  receipts  may  he 
explained,  and  even  contradicted,  by  parol  evidence.  The 
grossest  abuses- and  frauds  might  be  practised  if  bare  receipts 
were  to  be  deemed  conclusive,  and  not  open  to  examination. 
(1  Johns,  Gas.  145.  2  Johns.  Rep.  378.  5  Johns,  Rep.  72.) 
And  the  same  principle  has  been  fully  recognised  by  other 
courts.  (2  Term  Rep.  866.  5  Ves.  87.  1  Peters^  Adm.  Rep, 
179,  180.)  The  parol  evidence  in  this  case,  on  the  part  of  the 
respondent,  does  not  contradict  the  face  of  the  receipt,  but  is  in 
perfect  harmony  with  it ;  and  we  must  have  recourse  to  this  evi- 
dence to  explain  its  meaning,  and  ascertain  the  intent  and  ob- 
ject which  the  parties  had  in  view.  Mr.  Monell  certainly 
stands  contradicted  by  Mr.  Jay  and  Mr.  Lynch,  in  many  import- 
ant particulars ;  he  says  he  paid  Mr.  Jay  the  full  sum  due  on 
the  mortgage  ;  (though  he  does  not  say  it  was  so  paid  or  received 
in  satisfaction  of  the  mortgage ;)  that  he  offered  to  pay  the  costs, 
But  they  were  not  made  out ;  that  he  left  money  with  his  counsel 
to  pay  the  costs,  and  thereupon  left  the  city,  {New-  York,)  be- 
lieving the  cause  was  at  an  end,  and  not  having  the  slightest 
suspicion  that  any  further  proceedings  would  be  attempted 
therein.  Mr.  Jay,  after  stating  the  ineffectual  attempts  of 
Mr.  Monell  to  procure  an  assignment  of  the  mortgage,  says, 
Monell  informed  him  that  he  should  deposite  in  one  of  the 
banks,  the  sum  due  upon  the  mortgage,  and  cause  an  application 
to  be  made  to  the  chancellor  on  the  subject.  That  he,  (Jay,) 
partly  to  oblige  Monell,  and,  partly,  sooner  to  obtain  the  money 
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in  error,  due  his  client,  told  him  he  would  receive  it,  and  when  a  sale 
Albany  t0°k  place,  he  (Monell)  should  be  repaid  out  of  the  proceeds 
February^isis.  thereof,  with  interest  to  the  time  of  the  sale.  And  thereupon,  Mo- 
nell paid  him  the  money,  stating  that  he  did  it  to  avoid  losiug 
the  interest  on  the  same.  And  that  Monell  then  requested  him  to 
postpone  the  sale  until  the  3d  day  of  June,  to  which  he  con- 
sented. That  the  sale  was  afterwards  twice  postponed,  at 
the  solicitation  of  Mr.  Burr,  but  whether  by  the  desire  of 
Monell,  does  not  appear.  Mr.  Jay  further  says,  that  when  he 
received  the  money,  he  did  not  consider  Monell  as  having  re- 
deemed the  premises,  but  as  making  a  deposite  in  his  hands,  to 
be  returned  with  interest,  out  of  the  proceeds  of  the  sale,  if  a 
sale  should  take  place,  or  to  be  retained  by  Lawrence,  if  the 
court  should  direct  an  assignment  of  the  mortgage,  or  the  sale 
should  be  prohibited.  Mr.  Lynch  says,  he  was  present  when 
the  money  was  paid,  and  that  Monell  requested  Jay  to  receive 
it,  merely  to  save  interest ;  and  that  it  was  understood,  that  it 
was  to  be  repaid  with  interest,  after  the  sale  ;  and  that  Monell 
requested  the  sale  to  be  postponed  until  some  time  in  June. 
It  is  entirely  impossible  to  reconcile  the  affidavit  of  Monell 
with  those  of  Jay  and  Lynch;  for  if,  as  the  former  states,  he 
paid  the  money,  and  went  home,  believing  the  cause  at  an  end, 
and  having  no  suspicion  that  any  further  proceedings  would  be 
attempted,  why,  as  the  latter  states,  did  he  solicit,  and  actually 
obtain  a  postponement  of  the  sale  ;  or  why  make  any  agreement 
for  the  repayment  of  his  money,  with  the  interest,  out  of  the 
proceeds  of  the  sale.  There  is  not  only  two  disinterested  wit- 
nesses opposed  to  the  affidavit  of  the  party  himself,  but  the 
whole  course  of  the  transaction  furnishes  a  very  strong  presump- 
tion, that  Mr.  Monell  must  be  labouring  under  some  mistake, 
with  respect  to  the  terms  upon  which  the  money  was  left 
with  Mr.  Jay.  His  great  and  leading  object  was  to  obtain  an 
assignment  of  the  mortgage.  This  being  utterly  refused,  he  con- 
templated, according  to  his  own  declarations,  an  application  to 
the  chancellor  on  the  subject ;  and  it  was  probably  to  give  him 
time  to  make  such  application  that  he  wanted  the  sale  postponed. 
This  appears  to  me  to  be  a  fair  and  reasonable  interpretation 
of  his  conduct.  There  is  nothing  contained  in  Mr.  Jai/s  letter 
to  Mr.  Burr,  inconsistent  with  the  statement  in  his  affidavit. 
But  admitting  that  there  is,  it  would  not  affect  the  present 
question,  for  these  letters  were  written  before  the  final  urrrangc- 
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511  e i i L  between  Mr.  Jay  and  Mr.  Monell,  which  might  have  been  ix  error. 
varied;  and  we  may  reasonably  conclude  it  was  varied;  for  a  lb  any 
Monell  thereby  was  to  receive  a  substantial  benefit,  not  in-  February,  ms. 
eluded  in  the  proposition  to  Mr.  Burr,  viz.  the  interest  of 
his  money,  deposited  with  Mr.  Jay,  It  is  to  the  consummation 
of  a  contract  that  we  are  to  look  for  its  terms,  and  all  previous 
negotiations  are  swallowed  up  and  lost  in  the  final  arrangement. 
From  this  view  of  this  branch  of  the  case,  we  are  bound,  I  think, 
to  conclude  that  the  payment  made  by  Monell,  was  no  redemp- 
tion, or  extinguishment  of  the  mortgage,  but  a  mere  deposite 
of  money,  to  await  further  proceedings  in  chancery,  and  to  be 
disposed  of  as  agreed  between  the  parlies,  on  the  result  of  such 
proceedings  being  known.  This  payment,  or  deposite,  therefore, 
could  not  affect  the  proceedings  of  the  master,  or  operate  as  a 
stay  of  the  sale  ;  and  there  was  no  special  agreement  that  could 
have  such  effect;  and,  indeed,  directly  the  contrary  is  to  be 
inferred,  for  Monell  was  to  receive  back  his  money,  with  interest, 
-after  the  sale ;  which  shows,  conclusively,  that  the  sale  was  to 
take  place,  unless  stayed  by  order  of  the  court.  And  the  next 
inquiry  is,  whether  any  proceedings  have  taken  place  in  the 
court  of  chancery,  which  would  affect  the  sale  made  by  the 
master.  Mr.  Jay  having  from  time  to  time  consented  to  the 
postponement  of  the  sale,  until  the  1st  of  July,  application,  on 
the  part  of  Monell,  was  made  to  the  chancellor,  on  the  7th  of 
June,  to  dismiss  the  bill ;  this  was,  however,  denied  :  and  on  the 
22d  of  the  same  month,  another  notice  was  given  of  a  motion 
to  stay  the  sale.  On  the  29th  of  the  same  month,  an  order  was 
entered,  which,  among  other  things,  directed  the  sale  of  the 
mortgaged  premises  to  be  stayed ;  but  this  order  was  not  served, 
or  any  notice  thereof  received,  either  by  the  master,  or  the 
solicitor  of  the  respondent,  until  after  the  sale  had  actually  taken 
place.  The  chancellor,  afterwards,  ordered  the  master  to  abstain 
from  giving  any  deeds  for  the  mortgaged  premises,  until  the 
further  order  of  the  court,  and  that  the  respondent  should  show 
cause,  at  the  August  term,  why  the  sales  should  not  be  vacated. 
But  on  cause  being  shown,  the  sales  were  confirmed,  and  deeds 
ordered  to  be  executed  by  the  master,  and  the  proceeds  of  the 
sales  to  be  applied  conformably  to  the  decree,  by  consent,  in 
March  last. 

It  has  been  contended,  on  the  part  of  the  appellant,  that  the 
order  of  the  29th  of  June,  to  stay  the  sale,  suspended  the  au- 
Vol.  XII.  S  Y 
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in  error,  thority  of  the  master,  and  that  all  proceedings  by  him,  after- 
ALBANv  wards,  were  void,  although  no  notice  of  the  order  was  given. 
February,  1815.  This  position  is,  in  my  opinion,  untenable.  Had  this  been  a 
final  decree,  which  went  to  the  merits  of  the  respondent's  claim, 
there  might  have  been  some  foundation  for  the  argument ;  for 
all  persons  may  be  bound  to  take  notice  of  decrees  in  chancery, 
as  well  as  of  judgments  at  law;  (2  P.  Wms.  483.  1  Fern.  286. ;) 
but  they  cannot  be  bound  to  notice  all  interlocutory  orders.  It 
is  true  that  a  court  of  chancery  looks  with  a  jealous  eye  at 
the  purchase  of  a  right  under  litigation,  and  this  for  the  purpose 
of  preventing  a  fraudulent  evasion  of  its  decrees,  by  the  parties. 
But  where  the  sale  is  by  an  officer  of  the  court,  to  whom  no 
such  fraudulent  motive  could  be  imputed,  the  rights  of  third 
persons,  who  are  innocent,  bona  fide  purchasers,  under  such 
sale,  ought  to  be  protected.  If  a  party  is  present  in  court,  and 
has  knowledge  of  any  order  or  proceeding,  and  does  any  act 
contrary  thereto,  he  is  guilty  of,  and  punishable  for,  a  con- 
tempt ;  but  it  by  no  means  follows  that  such  proceedings  are 
to  affect  the  rights  of  third  persons,  who  were  ignorant  thereof. 
Suppose  a  judgment  at  law  was  obtained  against  a  person,  and 
an  execution  in  the  hands  of  a  sheriff  in  a  remote  county,  under 
which  he  had  duly  advertised  for  sale,  but  before  the  day  of 
sale  an  order  to  stay  proceedings  was  obtained,  but  notice 
thereof  not  given  to  the  sheriff,  or  the  plaintiff,  or  his  attorney, 
and  the  sheriff  should  proceed  and  sell,  could  there  be  a  doubt 
but  that  the  purchaser  would  acquire  a  valid  title  ?  And  should 
not  a  court  of  equity,  equally  with  a  court  of  law,  protect  in- 
nocent, bona  fide  purchasers?  It  would,  certainly,  be  unpre* 
ccdentcd  to  set  aside  the  sale,  without  the  purchasers  being 
brought  into  court,  in  some  way,  and  an  opportunity  afforded 
them  of  defending  their  rights,  their  titles  having  been  consum- 
mated ;  and  without  their  having  received  any  notice  of  the  order 
staying  the  sale,  or  of  the  present  appeal,  and  there  being  no 
complaint  of  inadequacy  in  the  price  paid  by  them,  or  of  any  un- 
fair practice  in  the  sale.  There  is,  also,  another  objection  to  the 
mode  adopted  by  the  appellant  to  obtain  relief  in  the  court  below, 
even  if  an  application  for  relief  could  in  any  way  be  sustained  ; 
it  is  an  attempt  to  set  aside,  upon  motion,  a  decree  entered  by 
consent  of  parties.  This  is  against  the  established  mode  of 
proceedings  in  chancery.  The  case  of  Harrison  v.  Rumsey, 
(2  Ves.  488.,)  came  before  the  court  upon  petition  ;  and  Lorn 
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Uardwicke  said  he  would  by  no  means  set  aside  a  decree  ob-  in  error. 
tained  by  consent  of  counsel  on  both  sides,  for  it  would  be  ALbany 
most  dangerous,  and  it  was  an  established  rule  not  to  do  it,  February,  isis. 
nor  would  he  make  the  precedent.  There  was,  he  said,  a  good 
while  ago,  an  appeal  of  that  kind,  in  the  house  of  lords,  who 
desired  the  party  to  bring  an  action  against  the  counsel :  if  they 
could  prove  collusion  on  the  counsel,  it  would  be  a  different 
thing  ;  and,  in  the  case  of  Bradish  v.  Gee,  (Ambler,  229.,)  the 
same  lord  chancellor  said,  where' a  decree  is  made  by  consent 
of  counsel,  there  lies  not  an  appeal  or  rehearing,  though  the 
party  did  notv  really  consent";  but  his  remedy  is  against  his 
counsel.  But  if  such  decree  was  by  fraud  and  covin,  the  party 
may  be  relieved  against  it,  not  by  rehearing,  or  appeal,  but  by 
original  bill.  Independent  of  these  difficulties,  which  I  consider 
insurmountable,  the  general  equity  of  the  case  appears  to  me 
to  be  against  the  appellant.  There  has  been  no  suggestion 
that  the  decree  by  consent  was  obtained  by  fraud  or  imposition, 
or  that  the  mortgaged  premises  were  not  sold  for  their  full  value  ; 
and  he  is  now  seeking  to  set  aside  this  sale,  made  pursuant  to 
his  own  agreement,  for  the  purpose  of  vesting  in  himself,  solely, 
the  title,  and  to  prevent  the  equitable  distribution  of  the  surplus 
among  the  creditors  of  SacketU  In  whatever  light,  therefore, 
the  case  is  considered,  I  am  of  opinion  that  the  order  of  the 
chancellor,  confirming  the  sales  by  the  master,  ought  to  be  af- 
firmed. 

This  being  the  opinion  of  a  majority  of  the  court,(a)  it  was,  Marchl-lh  18T5 
thereupon,  ordered,  adjudged,  and  decreed,  that  the  appeal  be 
dismissed,  and  that  the  order  of  the  court  of  chancery  be  affirm- 
ed ;  and  that  the  appellant  pay  to  the  respondents  their  costs  in 
defending  the  appeal,  to  be  taxed ;  and  that  the  record  be  re- 
mitted, &c. 

Judgment  of  affirmance » 

fa)  For  affirming,  12.    Mr.  Justite Spatter,  and  ten  of  the  realtors,  were  for  reversing. 
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IN  ERRCR. 


ALBANY, 

February,  1815. 

v-£^~/  Philip  Verplank,  impleaded  with  James  Arden,  >  AppeUanL 
Sterbt.  Richard  D.  Arden,  andDv  Witt  Clinton,    > 

against 
Robert  Sterry,  and  Louisa  Ann,  his  wife,         Respondents. 

a  de».i  may  he  THIS  was  an  appeal  from  the  court  of  chancery.  The  re- 
words, or  acts  spomdents  filed  their  bill,  in  the  court  below,  against  the  appel- 

without    Words,   _•  i     .  ,  i  i  •  i        °r         ■  -« 

aDdthe.ieiivery  [ant  and  the  others,  above  named,  stating  that  Lotma  Ann.  one 

may  be  either  lo  #  rr  n  1        n?- 

tbe  gran  ee  or  0f  tne  respondents,  is  the  daughter  of  James  Arden*  by  Eliza 

to  a  third  per  r  '  o  J 

son,  without  any  j{ri[m.  his  wife,  now  deceased.     That  during  her  last  illness, 

special  aitthon-  '  ''  ° 

of'the  grantee6  an^  m  contemplation  of  approaching  death,,  thf  said  Eliza 
end  beendde?i-  requested  her  husband,  James  Arden,  to  unite  with  her  ia 
7a6ke  effect aase°  making  a  suitable  and  permanent  provision  for  their  daughters ; 
*andbe  oTtao*  to  which  request  he  acceded,  assuring  his  dying  wife,  that  the 
a  conveyance,  contemplated  arrangement  for  such  provision  should  never  be 
count  of  fraud  thereafter  disturbed  by  him.     In  pursuance  and  execution  of 

or  covin,  may  bo     ,  .  .  -     .  .  ,     r        .  -  , 

made  vaiia  and  this  arrangement,  as  it  respected  the  said  Lsouisa  Jinn,  James 

effectual         by  ...  .  • 

■natter  ex  post  Arden  and  his  wife,  before  the  intermarriage  of  the  respondents, 
Marriage  is  a  by  a  deed  duly  executed,  bearing  date  the  25th  of  November. 

valuable    coosi-  .  ''-'-.. 

deration ;  and  if  j  gQK    for  t}lc  consideration  of  their  natural  love  and  affection 

the  grautee  of  a  ' 

rainsntcrediteby  towards  the  said  Louisa  Ann,  and  for  the  further  consideration 
lndCa°DpeerysonCfs  of  one  dollar,  paid  to  them  by  De  Witt  Clinton  and  Richard  D. 
iydUher  okfa*  Arden,  parties  of  the  second  part,  bargained,  sold,  and  con- 
visTomMde \Tr  veyed,  to  the  said  De  Witt  Clinton  and  Richard  D.  Arden,  their 

her  in  the  deed,  ,     .  t  •  r  '      •    •    .  .    •       i  <» 

•uch  convey-  heirs  and  assigns  lor  ever,  in  joint  tenancy,  a  certain  lot  of 
marriage, ceases  ground,  messuage,  and  dwelling  house,  in  Greenwich-street,  in 

to  he  voluntary,  .  .  i         1      1  1     1  o 

and  becomes  the  city  ol  New- York,  to  have  and  to  hold  the  same,  &c,  upon 
subsequent  bona  the  trust  and  confidence  that  the  said  Lotdsa  Ann  should  stand 

Jid*     purchaser  m 

/or  a  valuable  seised  of  the  lot  and  premises,  for  and  during  her  natural  life ; 

consideration.  *  ° 

And  it  makes  no  an(]  Up0n  the  further  trust  and  confidence,  that,  in  case  the  said 

aitterence  who-  *  '  ' 

eu?arr "marVuRe  Louisa  ^nn  should  die,  leaving  lawful  issue,  that  then  the  said 
vution  ca°tntethe  trustees  should  stand  seised  of  the  premises,  in  trust,  for  the 
lu™far°yf  Knxx\%  benefit  of  such  child  or  children,  of  the  body  of  the  said  Louisa 
^ant'^marVied  Ann  lawfully  to  be  begotten,  in  fee  simple ;  and  for  want  of 
sent  of  mmC  such  child  or  children,  then  in  trust  for  the  benefit  of  all  and 
•rCr'    e  Erant"  every  the  person  and  persons,  their  heirs  and  assigns  for  ever. 

Whether  a  vo-  <*■.'*  O  » 

luntary  convey- 
ance, by  a  father  in  affluent  circumstances,  and  not  indebted  to  trustees,  for  the  use  of  his  daughters,  for  life,  and  ia 
case  of  their  death,  lor  their  children,  honestly  and  fairly  made,  without  any  intention  to  deceive  or  defraud  any 
lierson,  >»  not  good  against  a  subsequent  bona  fide  purchaser  for  a  valuable  consideration,  having  notice  of  sutfb, 
l-'rlor  voluntary  deed?  Quant. 
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*s  would  be  entitled  to  the  same  by  the  laws  of  the  state,  in    in  error. 
case  the  said  James  Arden  had  died  intestate,  and    that  deed     .¥™»w 

ALBANY , 

had  never  been  made.     That  the  deed  was,  at,  or  shortly  after  February.  1815. 
its  execution,  delivered,   by  the  grantors,   into  the   hands  of     v 
Louisa  Ann,    the  cestui/  que  trust   therein  named.     That  the      stfj»t 
premises  conveyed  were  worth  25,000  dollars.     That  after  the 
execution  and  delivery  of  the  deed,  and  before  intermarriage 
of  the  respondents,  the  said  Eliza  Arden  died,  to  wit,  on  the 
4th  of  August,  1806.     That  the  deed,  from  the  time  of  its  deli- 
very until   the  death  of  her  mother,  and  a   considerable  time 
afterwards,  remained  in  the  possession  of  the  respondent,  Louisa 
Ann;  but,  some  time  in  the  year  1807,  and  before  the  inter- 
marriage of  the  respondents,  James  Arden  requested  the  re- 
spondent, Louisa  Ann,  to  place  the  deed   under   his  charge, 
assigning  as  a  reason,  that  she  had  no  place  convenient  for 
keeping  it,  and  that  it  would  be  more  secure  in  his  custody. 
That  she,  Louisa,  accordingly,  delivered  the  deed  to  him,  for 
safe  keeping  only,  and  without  any  intention  of  relinquishing  or 
impairing  her  estate  or  right  under  the  same.     That  on  various 
occasions,  before,  as  well  as  after,  the  delivery  of  the  deed  to 
him,  he,  James  Arden,  represented  and  declared  that  the  pre- 
mises belonged  to  Louisa  Ann,  and  fully  recognised  her  estate 
and  title  thereto,  by  virtue  of  the  said  deed.     That,  afterwards, 
and  before  the  intermarriage  of  the  respondents,  James  Arden 
intermarried  with  his  present  wife,  and  the  respondent,  Louisa 
Ann,  being  apprehensive  respecting  the  said  deed,  urged  him 
to  have  it  deposited  in  the  custody  of  some  other  person  ;  and 
he,  accordingly,  on  the  8th  of  January,  1809,  deposited  it  in 
the  possession  of  De  Witt  Clinton,  one  of  the  trustees,  with  whom 
it  still  remained.     On  the  11th  of  December,  1809,  the  respon- 
dents intermarried,  and  have  a  child  born,  and  still  living.  The 
respondent,  Robert  Sterry,  when  the  marriage  took  place,  un- 
derstood and  believed  that  the  said  Louisa  Ann  had  a  beneficial 
interest  in  the  trust  premises,  according  to  the  conveyance. 
That  the  said  James  Arden  fraudulently  executed  a  deed  of 
conveyance  of  the  said  trust  premises,  to  the  appellant,  Philip 
Verplank,    a  relation,  who,   knowing   the  interest  of  the    re- 
spondents in  the  premises,  fraudulently  accepted  such  deed, 
and  claimed  to  hold  the  premises  by  virtue  thereof:  they,  the 
said  James  Arden  and  Philip  Vcrplank,  thereby  intending  to 
defraud  the  respondents,  and  defeat  the  said  deed  in  trust  for 
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in  error,  the  said  Louisa  Ann,  and  the  estate  thereby  created.  That  the 
alb"\ny  pretended  deed  to  Verplank  was  dated  the  11th  of  December, 
February,  1815.  1809,  and  expressed  to  be  in  consideration  of  a  large  sum  of 
money  paid  by  him  to  the  said  James  Arden  ;  but  that,  in  fact, 
the  deed  was  not  executed  on  that,  but  on  some  subsequent 
day,  and  fraudulently  dated  anterior  to  its  actual  delivery  ; 
and  that  if,  in  fact,  it  was  executed  on  the  1 1  th  of  December, 
1809,  it  was  so  executed  and  accepted  at  an  hour  subsequent 
to,  and  with  full  knowledge  of  the  intermarriage  of  the  respon- 
dents ;  and  that  the  consideration  mentioned  in  the  deed  to  Ver- 
plank, was  never  truly  paid  or  secured  by  him  to  the  said 
James  Arden,  from  the  proper  funds  of  the  said  Verplank.  The 
bill  prayed  that  the  right  of  the  respondents  to  the  premises  in 
question  might  be  established  by  a  decree  of  the  court  of  chan- 
cery, and  that  the  defendants  below,  or  such  of  them  as  it 
might  concern,  might  account  with  the  respondents  for  the  rents 
and  profits  of  the  premises,  and  pay  over  the  same  to  them,  and 
that  they  might  be  let  into  possession  of  the  premises,  and  that 
the  same  might  be  decreed  to  be  conveyed  to  them,  or,  in  somr 
effectual  way,  secured  for  their  benefit ;  and  for  such  further 
and  other  relief,  &c. 

The  defendants  below  answered  separately. 
The  appellant,  Verplank,  in  his  answer,  stated,  that  before 
the  execution  of  the  deed  of  James  Arden,  and  his  wife,  to  him, 
he  had  heard  that  the  said  James  Arden  had  made  some  provi- 
sion for  his  daughters,  out  of  property  situated  in  Greenwich- 
street,  but  who  informed  him  he  could  not  recollect,  and  was 
wholly  ignorant  of  the  circumstances  attending  such  provi- 
sion, or  the  manner  in  which  such  settlement  was  made ;  but 
that  at  the  time  the  deed  from  the  said  J.  Arden,  to  him,  was 
executed,  he  had  no  knowledge,  or  notice,  that  the  premises  con- 
veyed to  him  had  been  previously  conveyed  to  the  trustees,  on 
the  trust,  as  stated  in  the  bill  of  the  respondents  ;  that  he  become 
the  purchaser  of  the  premises,  of  the  said  James  Arden,  for  the 
sum  of  1  G,000  dollars,  and  that,  on  or  about  the  1 1  th  of  December, 
1809,  received  the  deed,  which  was  set  forth  verbatim,  in  his 
answer,  from  Arden  and  his  present  wife ;  that  for  several 
months  prior  to  the  execution  and  delivery  of  the  deed  to  him, 
for  the  premises  in  question,  he  was  in  treaty  with  Arden  for  the 
pun  ha6e  thereof,  and  the  terms  of  purchase  were  partly  ngrecd 
on,  at  least  one  month  prior  to  the  said  11th  of  Decc?nber,  1809  : 
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and  that  at  the  time  of  the  execution  of  the  said  deed  to  him,  he    lisr  error. 
had  no  knowledge,  to  the  best  of  his  recollection,  of  the  inter-    al'b'a'ny 
marriage  of  the  respondents ;  that  he  could  not  recollect  the  February  ibis. 
precise  day  on  which  the  deed  to  him  was  executed,  but  is  po- 
sitive that  it  was  executed  between  the   11th  and  14th  days  of 
December;  that  he  actually  paid  the  whole  consideration  men- 
tioned in  the  said  deed ;  and  has,  since  the  execution  thereof, 
received  the  rents  and  profits  of  the  premises  in  question,  to  his 
own  exclusive  use.      That  he  married  the  niece  of  the  said 
James  Arden;  and  he  insisted  that  the  prior  deed,  a  conveyance 
in  trust,  for  the  said  Louisa  Ann,  was  voluntary-  and  void,  by 
virtue  of  the  act,  entitled,  **  an  act  for  the  prevention  of  frauds ;" 
and  he  denied  all  collusion  and  fraud. 

James  Arden,  in  his  anszver,  stated,  that  on  the  25th  of  No- 
vember, 1805,  he  was  seised  in  fee,  of  the  premises  in  question  ; 
that  he,  and  his  then  wife,  Eliza,  now  deceased,  being  about  that 
time  minded  to  make  some  provision  for  their  daughter,  Louisa 
Ann;  and  her  children,  if  she  should  have  any,  executed  the  deed 
mentioned,  about,  or  shortly  after,  the  time  it  bears  date,  in  the 
presence  of  two  witnesses  ;  and  that  he  believed  that  he  and  his 
wife  may  have  used  the  formal  words  of  delivery  of  the  deed : 
that,  after  it  was  executed,  it  remained  in  his  possession  and 
power,  from  thenceforth,  until,  or  about,  the  9th  of  January,  1809, 
when  his  daughter,  Louisa  Ann,  having  expressed  some  appre- 
hension that  the  deed,  in  case  of  his  death,  might  be  lost  or  de- 
stroyed, he  placed  the  same  in  the  hands  of  De  Witt  Clinton,  for 
her  benefit,  stating  to  him,  at  the  time  of  so  depositing  the  deed, 
in  the  presence  of  his  present  wife,  and  his  said  daughter, 
Louisa  Ann,  and  her  sister,  that  it  was  to  be  understood  that  the 
income  of  the  property  should  come  to  him  during  his  life,  and 
that  if  Louisa  Ann  married  without  his  consent  or  approbation, 
that  then  the  said  deed  should  not  operate,  or  that  he  made  use  of 
words  to  that  effect.  That  the  respondents,  afterwards,  intermar- 
ried, but  without  his  knowledge,  consent,  or  approbation.  That 
the  yearly  value  of  the  premises  was  from  1,300  to  1,500  dol- 
lars, which  he  had  received  since  the  date  of  the  said  deed  of 
trust,  until  the  sale  and  conveyance  of  the  premises  to  Verplank. 
That  considering  himself,  in  consequence  of  the  said  Louisa  Ann's 
marriage,  without  his  consent,  as  the  absolute  owner  of  the  pre- 
mises, he  did,  on  or  about  the  1 1th  of  December,  1809,  sell  and 
convey  the  premises  to  the  appellant,  Verplank,  for  the  conside- 
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m  error,  ration  of  16,000  dollars.  That  the  deed  to  Verplank  was  exe- 
a lb any  cuted  on  some  day  between  the  11th  and  14th  of  December, 
Febnw^iais.  1809,  but  on  which  day  he  did  not  recollect ;  but  it  was  after  the 
intermarriage  of  the  respondents. 

The  answer  of  De  Witt  Clinton,  was  substantially  the  same  as 
that  of  James  Arden,  in  regard  to  the  deposite  of  the  deed  of 
trust,  and  the  verbal  declarations  of  Ar den,  at  the  time;  but 
though  the  daughter  acquiesced  in  her  father's  receiving  the 
rents  during  his  life,  yet  that  she  did  not  acquiesce  in  the  decla- 
ration, that  the  deed  should  not  operate,  in  case  she  married 
without  his  consent. 

Richard  D.  Arden,  the  other  appellant,  also  put  in  his  an- 
swer ;  but  knew  nothing  of  the  transaction  relative  to  the  deed, 
or  its  contents,  except  from  a  copy  shown  to  him  by  James 
Arden. 

The  material  parts  of  the  evidence  contained  in  the  deposi- 
tions of  the  witnesses,  are  sufficiently  stated  by  the  judges  in 
delivering  their  opinions. 

The  cause  having  been  brought  to  a  hearing  in  the  court  be- 
low, the  chancellor,  on  the  3d  of  October,  1814,  decreed,  that 
the  deed  of  conveyance  from  James  Arden,  and  Eliza  his  wife, 
to  De  Witt  Clinton  and  Richard  D.  Arden,  was  duly  executed 
and  delivered  on  the  25th  of  December,  1805,  so  as  to  pass  the 
estate  and  interest  in  the  premises  therein  described,  to  the  said 
De  Witt  Clinton  and  Richard  D,  Arden,  and  to  vest  the  same 
in  them,  to  the  uses,  and  upon  the  trusts  therein  mentioned ; 
and  that  the  said  deed  of  conveyance  was  valid  and  effectual  in 
law  accordingly.  And  that,  as  it  satisfactorily  appeared  to  the 
court,  that  Robert  Sterry,  and  Louisa  Ann,  had  intermarried  be- 
fore the  execution  of  the  deed  of  the  same  premises  to  Philip 
Verplank,  of  the  11th  of  December,  1809;  and  that  the  said 
Verplank,  at  the  time  he  accepted  the  said  deed,  last  mentioned, 
had  notice  of  the  said  intermarriage ;  and  also  had  notice  of  the 
said  deed  of  conveyance  to  tne  said  De  Witt  Clinton  and  Ri- 
chard D.  Arden;  it  was  further  decreed,  that  the  said  deed  from 
the  said  James  Arden  and  wife,  to  the  said  Philip  Verplank,  is 
void,  as  against  the  said  De  Witt  Clinton  and  Richard  D.  Ardent 
as  trustees,  ike. ;  and  that  the  same  be  set  aside  accordingly,  as 
against  the  said  parties.  And  the  said  Verplank  was  further 
ordered  to  bring  the  said  deed  of  conveyance  to  him,  into  court, 
and  deposite  the  same  with  the  register,  to  abide  the  further  order 
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of  the  court;  and  that  any  of  the  parties,  as  to  that  matter,  have    in  error. 
leave  to  apply  to  the  court  for  further  directions.  albanv, 

It  was  further  decreed,  that  Sterry  and  his  wife,  in  right  of  February  isis. 
the  wife,  be  let  into  the  immediate  possession  of  the  premises,     Vwui!i»« 
and  into  the  perception  of  the  rents  and  profits  thereof,  in  arrear,       st/kri-. 
and  thereafter  to  accrue,  and  become  payable;  or  that  the  said 
De  Witt  Clinton  and  Richard  D.  Arden  be  let  into  possession, 
as  trustees,  fee. ;  and  in  case  they,  or  the  survivor  of  them,  should 
take   possession  of  the  premises,  they,  or  the  survivor,  should 
take  the  rents  and  profits  in  arrear,  and  thereafter  to  accrue,  in 
trust  for,  and  pay  over  the  same,  from  time  to  time,  to  the  said 
Robert  Sterry,  and  Louisa  Ann.  his  wife,  in  right  of  his  wife, 
during  their  joint  lives,  and  to  the  said  Louisa  Ann,  during  her 
life,  in  case  she   should  survive  her  said  husband  ;  or  that  the 
said  De  Witt  Clinton  and  Richard  D.   Arden,  or  the  survivor 
of  them,  should  permit  the  said  Robert  Sterry,  and  Louisa  Arm, 
his  wife,  in  right  of  the  said  Louisa  Ann,  to  take  the  said  rents 
and  profits  during  their  joint  lives;  and  the  said  Louisa  Ann  to 
take  the  same  during  her  life,  in  case  she  survived  her  husband  ; 
and  that  after  the  death  of  the  said  Louisa  Ann,  the  rents  and 
profits  should  be  received  and  applied  according  to  the  uses'and 
trusts,  in  the  deed  of  trust,  before  mentioned,  limited,  and  declared ; 
and  that  the  trustees,  or  the  survivor  of  them,  and  any  other  per- 
son claiming  interest  therein,  under  the  said  deed,  be  at  liberty 
to  apply  to  the  court  for  its  further  directions  in  that  behalf. 
And  it  was  further  decreed,  that  the  said  De  Witt  Clinton  and 
Richard   D.    Arden  should,    within   twenty  days   after   notice 
of  the  said  decree,  cause  the  said  deed  to  be  acknowledged  or 
proved,  and  registered  according  to  law,  for  the  greater  safety 
of  the  title,  &c.     And  further,  that  the  said  Robert  Sterry,  and 
Louisa  Ann,  his  wife,  during  their  joint    lives,  and  the  said 
Louisa  Ann,  after  the  death  of  her  said  husband,  if  she  survived 
him,  should  be  at  liberty  to  use  the  names  of  the  said  trustees, 
or  the  survivor  of  them,  and  to  use  the  said  deed,  for  the  purpose 
of  prosecuting  at  law,  if  necessary,  to  obtain  the  possession  of 
the  premises,  or  to  recover  the  rents  and  profits,  &c.     And 
further,  that  the  said  Philip  Vcrplank  account  with  the  said 
Robert  Sterry,  and  Louisa  Ann,  his  wife,  for  the  rents  and  profits 
of  the  premises,  from  the  1 1th  of  December,  1809,  and  that  it  be 
referred  to  one  of  the  masters,  to  take  the  account  accordingly ; 
and  that,  in  taking  the  account,  the  master  charge  the  said  Philip 
Vol.  XII.  3  Z 
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ix  error.     Verplank  with  the  rents  of  the  premises  received,  which  migh;. 


ALBANY, 


without  wilful  default,  have  been  received  for  the  same ;  and 
February,  nils,  that  the  master  make  just  allowances  to  the  said  Philip  Verplank, 
for  taxes  and  repairs ;  and  that  he  report  thereon  to  the  court, 
&c. ;  and  that  the  question  of  costs,  and  all  further  directions,  be 
reserved  until  the  said  report  come  in. 

From  this  decree,  as  far  as  his  rights  were  affected  by  it,  the 
said  Philip  Verplank  entered  his  appeal  to  this  court. 

The  Chancellor  gave  the  reasons  for  his  decree. (a) 

Baldwin,  for  the  appellant,  contended,  1.  That  there  was  no 
delivery  of  the  deed  from  James  Arden,  and  his  wife,  to  De 
Witt  Clinton  and  Richard  D.  Arden,  at  the  time  of  its  execution^ 
The  grantees  were  not  present,  and  the  careless  manner  in 
which  the  deed  was  kept,  showed  that  there  was  no  delivery  to 
the  respondents.  To  mtike  good  a  delivery  of  a  deed,  it  must- 
be  delivered  to  the  grantee,  or  to  some  person  to  be  delivered  to 

*  a  cmise,  29.  him;  and  it  must  be  put  out  of  the  power  of  the  grantor.*  If 
there  was  any  delivery,  it  was  that  which  was  made  in  January, 
1309,  which  was  on  two  conditions,  first,  that  the  grantor  should 
receive  the  rents  and  profits  during,  life ;  and,  second,  that  the 
deed  should  be  inoperative,  in  case  Louisa  Ann,  the  cestuy  que 
trust,  married  without  the  consent  of  the  grantor ;  and  this  condi- 
tion has  failed.     Any  declaration  made  by  the  grantor;  at  the 

i  1  Johns.  Cas.  time  of  the  delivery,  is  binding.!  Whether  the  daughter  assented 
to  the  condition,  or  not,  is  immaterial.  The  grantor  had  a  right 
to  annex  what  condition  he  pleased  to  his  gift,  and  the  grantee 
must  receive  it  with  the  conditions,  or  not  at  all. 

2.  The  deed  was  voluntary  and  void,  as  against  a  subsequent 

I  a  r,ro  r:  r„t  purchaser  for  a  valuable  consideration.^:    This  was  the  establish- 

/■■■■■     kr>:    332.    Cd  rUlCOI    lUW. 

s <£u*is He/. 5»!  3.  It  appeared  from  the  case,  that  the  appellant  was  a  bona 
fide  purchaser,  without  notice  of  the  deed,  or  intermarriage  of 
the  respondents ;  but  that  even  if  the  appellant  had  notice  of  the 
prior  deed,  or  of  the  intermarriage,  it  could  not  affect  his  rights 
as  a  purchaser  for  a  valuable  consideration.  In  support  of 
those  positions,  he  cited  the  following  authorities  :  Sugden^s  Law 
offend*  431.  436.  608.510.  1  Fonbl.  269,270,  271.  11 
Vesey,  519.  7  Vesey,  219.  1  Vcsey,  456.  6  Vescy,  332. 
<2  Vcsry,   10.51.299.     3  Atk.   388.     1    P.    Wms.  577.     2  P. 

in    See  the  reaBODs  st  leosth,  in  the  report  of  the  case  in  the  court  of  chancery. 
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Wms.  359.     Gilb.  Eq.  Cas.  11.     3  Cruise,  376.     2  Wils.  257.  iy  error. 

2  Bl.  Com.  300,   301.     1  Atk.  489.     2  ^/A;.   54.  174.     2 /fro.  ALb7ny, 

Ch.  Cas.  291.     1  Cft.   Cas.  259.     2  Oft.   Ccw.  216.     2  Fe«#,  **ru*y,  181* 

440.     Skinner,  423.     1  Easf,  95.     9  Vesey,jun.  190.     Roberts  rnnat 

on  Frauds,  495.     3   .#*&.   438.     1    Tese#,  464.     Cow/).   278.  gTEv,;RX. 
705.     Cro.  E/i'z.   445.     1    Ch.   Rep.    196.      2  Dickens,  444. 
2  Fen/.  193.     2  Lev.  246.     1  Keb.  486. 

Griffin  and  Riggs,  contra,  contended,  1.  That  there  was  a 
good  and  valid  delivery  of  the  trust  deed,  on  the  25th  of  Decem- 
ber, 1805.  A  deed  may  be  delivered  to  a  third  person,  for  the 
grantee,  and  there  may  be  a  constructive,  as  well  as  an  actual 
delivery  of  a  deed.*    It  was  not  necessary  that  the  deed  should  *  i  cru-v*  i;^. 

...  ,  .  ..  „,     .  ,  .  ,,.  j   28     2Dtier,  16'?. 

be  delivered  to  the  trustees  ;  it  is  sufficient  that  it  was  delivered  b.  siiep  ro*chst. 

,  '  .  ,.  rill-  58-    Cro.  EH:.  7. 

to  the  person  interested.!  The  handing  of  the  deed,  in  1809,  to  utnk.ccnt.w. 

1  O  \Jokns.Cas.Wl. 

Mr.  Clinton,  could  not  be  called  a  delivery,  in  law.     It  was  a  13  p»-  Ab.  22. 
deposite  merely.     If  a  deed  has  been  once  delivered,  there 
cannot  be  a  second  delivery,  and  no  subsequent  acts  or  decla- 
rations can  have  any  operation  or  effect. t  tco.  lul  is.  &. 
No  parol  evidence  is  admissible  to  explain  this  deed;  but  it  so.  ±cruue, 2s. 
is  attempted  to  attach  certain  conditions  to  the  delivery ;  but 
after  a  deed  is  reduced  to  writing,  it  cannot  be  explained  by 
parol  testimony. §     Had  the  conditions  been  contemporaneous  $5  r«.jK».  722. 
with  the  delivery  of  the  deed,  they  could  not  be  proved  by  pa- 
rol. II     x\t  the  time  of  the  execution  and  delivery,  in  December,  \\  13  vher,  ss. 

J  Shep.      Touchst. 

1805,  not  a  word  was  said  of  any  conditions;  and  in  the  very  53.59. 
few  instances  in  which,  as  exceptions  to  the  general  rule,  courts 
have  allowed  parol  evidence  to  be  given,  it  has  been  where  a 
mistake  has  been  satisfactorily  proved.  There  is  no  pretence 
of  any  fraud  in  obtaining  the  deed,  and  though  there  is  a  sug- 
gestion of  a  mistake,  there  is  not  the  least  proof  of  it.  A  trust 
estate  is  to  be  regarded  as  a  legal  estate,  though  it  may  be  ne- 
cessary to  apply  to  a  court  of  chancery  to  obtain  the  rights  of 
the  trustees.**  **  2  si.  com. 

A  voluntary  deed  is  as  much  respected,  in  courts  of  law  and 
equity,  as  a  deed  given  for  a  valuable  consideration. 1t     A  vo-  tt  2  m.  Com. 
luntary deed  cannot  be  revoked;^  and  it  will  be  carried  into  tt/cnrfw'rDf*. 
specific  execution  by  a  court  of  chancery,  equally  as  one  given  j-^,',.  2  3.  "",{. 
for  a  valuable  consideration. §§  1  vern.Hip.tim 

The  bill  expressly  charges  Verplank  widi  notice  of  the  prior  2  rem,  473. 
deed,  and  his  answer  dors  not  negative  the  charge.     Notice 
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in  error,    ought  to  be  denied  in  the  answer,  positively  and  decidedly,  even 

ALBAivy      though  it  was  not  charged.*     The  answer,  iii  this  case,  as  it  doe9 
February*  ibis.  n0{  expressly  deny   the  notice,   must  be  deemed  impliedly   to 

Vekpla.mi     admit  it.    Indeed,  the  circumstances  proved  show  that  Verplank 

Stlrrt.       must  have  had  notice.! 
*  pne  ck.  226.       An  honest  family  settlement  is  good,  at  common  law,  against 

3  f  IVms  344.  n.  ,  ,  •  >  ■  i  i  u  i- 

2  Equ  Cas  Ah.  any  subsequent  purchaser,  with  notice  ;  but  the  appellant  relies 
3^/*8i5  iv'ts.  on  the  statute  of  frauds.!     But  the  object  of  this  act  was  to  set 

jun.  187     lliro.  .  ..*  '.      - 

Ch.   Cas.    ii>2.  aside  fraudulent    conveyances,  not  honest   family  settlements. 

2  Ch.  Cas.    161.  •  ■* 

i  vtm.  i85        Indeed,  the  4th  section,  which  makes   such  fraudulent  convey- 

T   2   Fonbl.    151  J 


155. 
XAtk 


4904'  311-  ance  a  crime,  and  inflicts  a  penalty  on  the  parties  to  it,  shows  the 
lel^w'cu  11'  SPU'^  and  object  of  the  act.  Though  the  weight  of  the  English 
8,8,4  authorities  may,  at  this  day,  go  to  support  the  proposition  that, 

within  the  statute  of  the  27  Eliz.  every  voluntary  conveyance  is 
fraudulent  and  void,  as  to  subsequent  purchasers  for  a  valuable 
consideration;  yet  it  will  be  found,  that,  prior  to  the  19th  of 
April,  111 5y  it  was  held  otherwise  by  judges  of  great  reputa- 
tion ;  and,  according  to  the  constitution,  the  courts  of  this  state 
are  not  bound  by  any  English  adjudications  subsequent  to  that 
period. 

That  voluntary  settlements   were  not  void,  merely  for  their 

being  voluntary,  where  there  was  no  fraud,  we  have  the  authori- 

5  sir  Ralph  fin-  ty  of  Lord  //(//c,§  Lord  Rollc,\\  Chief  Baron  Gilbert,**  Lord 

193.    Be'e.aW,  Mansfield,]  \    Sir   IV  m.   Blacks  to  ne.il   Lord   Ch.   J.   YVilmot,§<$ 

Hardrcs,       398.  ,  ,  •  ,  , 

jenkim  v.  AVy-  and  several  writers  on  the  subject. ll'l 

mcr,  I   Lev.  150  J  ' 

2tsv.  i6i.   i.a-       I  he  leading  case  to  the  contrary,  Evelinv.  Tcmvlar,  (2  Bro. 

VOUUt  v.  Black-  °  J  '  I  >   V. 

asfuui' ISG"  ^'  Cas.  1787.,)  and  all  the  subsequent  cases,  go  on  the  ground, 
jb*  tin' (tvi  $  expressly,  that  so  many  estates  in  England  stood  upon  the  rule 
)fcidoga„  v.  tnat  tnc  voluntary  settlement  was  void,  as  against  a  purchaser 
4-\nCl'  !dm  ▼.'  f°r  a  valuable  consideration,  that  it  was  too  late  and  too  hazard- 
♦  "'a i  a.'Vow!  oils  to  shake  it;  though  the  judges  who  so  decided  did  not  hesi- 
m  «j« v.  imwon,  tate  to  declare,  that  if  it  were  res  iv.tegra,  they  should  have 
UU  i  Fonti.  Equ.  come  to  a  different  conclusion.*** 
com, 2.n.  (Chris-       In  Doe  v.  Martyr,!]]  Sir  James  Mansfield  resrets  the  deci- 

Man**  note)  .  .  ' 

s«e,aiso,i  /?-jV'j  sion,  in  Eielyn  v.  J  emptor,  that  even  a  notice  of  a  prior  voluntary 

tSp.    Car.)   hep.  I 

7    seitlemenl  would  not  defeat  a  subsequent  purchase  for  a  valua- 
of  k.../    »33.  |jje  consideration. 

1)0'     V.     K  ariiljr, 

iJUB*upuii.       '"  Gc°rge  v.  Jr/i76an/c,$fJ  Lord  £/<Zou  held,  that  a  provision 

tu.  jwi.  *or  'lebts    made  in   a  voluntary  settlement,   would   support  it 

against  all  future  creditors;  and  it  is  agreed,  that  a  voluntary 

settlement  is  good  against  the  grantor.     He  cannot  revoke  the 
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deed,  unless  it  contains  a  power  of  revocation.*     The  effect  of    in  error. 

this  doctrine  is,  that  though  the  grantor  cannot  retain  the  land     AL1!^r 

in  the  first  instance,  he  may  convey  it  away  to  a  third  person  for  February,  wo. 

some  valuable,  but,  in  fact,  nominal  consideration  ;  who  may, 

afterwards,  reconvey  it  to  the  grantor.     The  law,  in  England, 

has  been  so  long  read  wrong,  that  the  judges  there  feel  them-  *  i  vemon,  \w. 

selves  compelled   to  read  it   the  same  way,  to  support  titles 

which  had  been  obtained  under  such  erroneous  decisions  ;  but 

our  courts  are  under  no  such  necessity  :  they  are  not  obliged 

to  yield  to  the  authority  of  a  decision,  for  which  reasons  are 

assigned  which  cannot  apply  to  the  present  case. 

Iu  jYewstead  v.  ScarlesJ  Lord  Hardzvickc  held,  that  a  con-  ti^*263. 
veyance  by  a  widow,  prior  to  her  second  marriage,  to  trustees, 
for  the  use  of  the  ctstuy  que  trust  and  her  children,  was  not  a 
voluntary  conveyance,  within  the  statute  of  the  27  Eliz. ;  and 
where  the  conveyance  makes  provision  for  future  branches  of  \ 
the  family,  it  is  considered  such  a  valuable  consideration  as 
prevents  its  being  voluntary,  within  the  statute,  j  t  Ntmnv.  mil* 

But  though  a  conveyance  may  be  deemed  voluntary,  or  frau-  ^421%  jS? 
dulent,  in  its  creation,  yet  it  may  become  good,   by  matter  ex 
post  facto.^     An  after  marriage,  in  consequence  of  the  settle-  §  svgdm's  1.  of 
ment,  is,  on  all  hands,  allowed  to  be  a  sufficient  consideration  isl'mi's^ 
to  support  the  conveyance^)     Here,  the  marriage  of  the  cestuy  w.     sku»Tr', 
que  trust  took  place  prior  to  the  purchase  by  Verplank.     The  II  9  £<»«! '  ea 
husband  is  to  be  considered  in  the  light  of  a  purchaser.     It  is  >93- 
not  necessary  that  the  settlement  should  have  been  made  with 
a  view  to  any  particular  marriage,  nor  that  the  marriage  was 
superinduced  by  the  settlement.**  **tru.  «  ch. 

Again,   Verplank  was  not  a  bona  fide  purchaser,  for  he  does  cL^'kb?^'. 
not  deny  that  he  had  heard  of  the  marriage  ;  and  he  knew  of  5  Fes°jun.  elk' 
the  settlement.     He  is  not  entitled  to  the  benefit  of  the  statute, 
unless  he  is  a  bona  fide  purchaser,  and  for  a  valuable  and  ade- 
quate consideration.!!  t1  Cro.  Elit^^ 


Qonp.  705. 


Baldwin,  in  reply,  insisted  on  his  former  arguments,  and 
said  that  Lord  Ellenborough,  in  Doe  v.  Manning,  (9  East,  59.,) 
had  examined  all  the  authorities  on  the  subject,  and  showed, 
most  conclusively,  that  it  was  the  established  law  of  England, 
prior  to  the  year  1775,  that  all  voluntary  conveyances  were, 
under  the  statute  of  the  27  Eliz.,  considered  fraudulent  and  void, 
against  bona  fide  purchasers  for  a  valuable  consideration.    The 
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m  error,    chancellor,  in  the  present  case,  admitted  that  Verplank  was  e 
Albany      oona  fide  purchaser.     It  is  not  pretended  that  he  had  actual 
February,  1815.  notice  0f  the  prior  deed.     All  that  is  shown  is,  that  he  was  in- 
verplank     formed  that  Mr.  Arden  had  made  some  provision  for  his  daugh- 
sterrt.      ters,  in  property  in  Greenwich-  street. 
*5  Fe«jf,862.        In  Brown  v.  Carter,*  the  master  of  the  rolls  did  not  go  into 
the  consideration  of  the  effect  of  the  statutes  of  Elizabeth,  on 
the  settlement.     Though  where  a  marriage  is  in  view  at  the 
time  the  settlement  is  made,  it  may  be  a  good  consideration; 
yet  where  it  is  made  without  any  such  view,  and  some  person 
should,  afterwards,   marry  the  daughter,  against  his  consent, 
and  who  is  particularly  odious  to  him,  it  cannot  be  said  to  be  a 
consideration  with  the  father  for  making  the  settlement  on  his 
daughter. 

Yates,  J.  The  first  question  arising  in  this  cause,  is  as  to 
the  execution  of  the  deed  of  the  25th  of  November,  1 805,  front 
James  Arden,  and  Eliza,  his  wife,  to  De  Witt  Clinton  and  Rich- 
ard D.  Arden,  in  trust  for  Louisa  Ann,  the  daughter  of  the 
grantors. 

From  the  testimony  of  one  of  the  subscribing  witnesses,  who 
proves  the  execution  of  this  deed,  it  does  not  appear  that  either 
of  the  trustees  were  present,  or  that  any  condition  was  men- 
tioned at  the  time.  If  it  was  intended  to  have  been  a  condition- 
al delivery,  it  is  an  unusual  departure  from  the  course  the 
grantors  ought  to  have  adopted,  in  omitting  to  state  the  condi- 
tion (if  any  existed)  to  the  subscribing  witnesses.  This  omission 
raises  a  strong  presumption  against  the  operation  of  the  deed, 
in  any  manner  different  from  the  purposes  expressed  in  it ;  and 
from  the  unquestionable  possession  of  this  deed  by  the  daugh- 
ter, subsequently,  the  inference  is  irresistible,  that  the  delivery 
was  to  her,  she  being  immediately  interested,  and  that  it  took 
place  in  the  presence  of  Mrs.  Arden,  under  whose  maternal 
auspices,  and  at  whose  particular  instance  and  request,  the 
settlement  on  her  daughter  was  made.  It  was  not  necessary 
for  the  trustees  to  be  there  personally  to  receive  it.  In  TavPe 
executor  v.  Bury,  (3  Dyer,  167,  b.,)  a  delivery  to  a  third  per- 
son, without  speaking  of  it  as  the  deed  of  the  party,  the  deed 
is  held  good,  and  is,  in  law,  the  deed  of  the  defendant,  before 
;my  delivery  over  to  the  party  ;  and  the  refusal  of  the  party 
cannot  undo  it,  as  the  deed  of  the  party  from  the  beginning. 
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I  do  not  think  this  transaction  is  enveloped  in  such  mystery,    in  error. 
as  not  to  admit  of  a  satisfactory  explanation.  albanv, 

It  is  unreasonable  to  suppose  that  this  deed  was  intended  to  February,  ms. 
be  subjected  to  the  future  control  of  the  husband.     It  was  exe-     Verhlahk 
cuted  at  the  instance  of  Mrs.  Arden,  during  her  illness,  and  in       gTEvRBT. 
contemplation  of  approaching  death,  for  the  express  purpose 
of  making  a  permanent  and  suitable  provision  for  the  support 
and  maintenance  of  her  daughter ;  and  her  subsequent  declara- 
tions show  what  her  intentions  and  expectations  were,  in  rela- 
tion to  the  business,  which,  it  appears,  had  given  her  much 
anxiety  and  uneasiness  before  it  was  done.     She  expressed  to 
several  of  the  witnesses  her  satisfaction  with  her  husband's 
conduct,  in  complying  with  her  wishes,  and  that  she  felt  easier, 
and  better,  since  Mr.   Arden  had  made  a  settlement  on  her 
daughters. 

The  idea  that  he  intended,  at  the  time,  to  deceive  the  ex- 
piring partner  of  his  bosom,  cannot  be  indulged  for  a  moment. 
It  appears  he  acted  openly  and  decidedly,  by  leaving  the  deed 
in  the  possession  of  the  daughter,  in  the  presence  of  the  mother, 
to  be  disposed  of  as  they  might  think  proper.  The  manner  in 
which  he,  afterwards,  obtained  possession  of  this  deed,  is  satis- 
factorily explained  by  some  of  the  witnesses,  and  shows  deci- 
dedly, that,  previous  to  his  takipg  it  from  his  daughter,  he  had 
assumed  no  control  over  it. 

Not  one  of-  the  witnesses  who  were  present  when  the  deed 
was  signed,  mention  that  any  condition  was  stated  at  the  time ; 
and  those  on  the  part  of  the  appellant,  who  give  evidence  on 
the  subject,  appear  to  have  collected  their  information  from 
desultory  conversations,  at  different  periods,  with  members  of 
the  family  ;  a  species  of  evidence,  at  all  times,  dangerous  to 
be  received,  to  explain  the  intent,  or  control  the  operation,  of  a 
written  instrument,  even  in  a  court  of  equity,  on  the  ground  of 
a  mistake,  which,  in  this  case,  it  is  alleged,  was  made  by 
Abraham  Skinner,  who  drew  the  deed  ;  but  there  is  no  evidence 
to  support  the  allegation,  except  the  assertion  of  Arden  him- 
self. 

If  this  mistake  had  actually  taken  place,  it  is  somewhat  ex- 
traordinary that  the  appellant  has  not  availed  himself  of  the 
benefit  of  Skinner's  testimony  to  explain  it ;  and  still  more  so, 
that  he  did  not  cause  it  to  be  rectified  ;  for,  by  the  evidence  of 
Richard  D.  Arden,  the  deed  was  kept  in  his  father's  desk,  in 
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in  f.rror.    the  office  below,  until  it  was  taken  to  his  mother's  bed  room  to 
Albany      De  s'gned'     A  sufficient  length  of  time,  therefore,  must  have 
February,  1815  intervened,  after  it  was  drawn,  and  before  it  was  signed,  to 
vfrplan       have  enabled  him  to  correct  the  error.     Under  these  circum- 
sterrt.      stances,  I  do  not  believe  the  deed   was  drawn  different  from 
Ardent s  intentions  at  the  time ;  but  allowing  the  whole  of  the 
testimony  to  have  its  due  weight,  on  the  ground  of  mistake,  the 
witnesses  on  the  part  of  the  respondents,  as  to  conversations 
with  Arden,  and  others  of  the  family,  showing  a  different  under- 
standing with  regard  to  the  transaction,  greatly  preponderate  ; 
so  that,  without  noticing  the  subsequent  conduct  of  Mr.  Arden, 
I  think,  from  the  facts  disclosed  by  the  evidence  in  the  case, 
there  remains  no  ground  for  reasonable   doubt,  that  the  deed 
was  perfected  at  the  time,  and  that  he  then  intended  it  should 
operate,  unconditionally,  according  to  the  terms  of  it ;  and  the 
subsequent  delivery  of  this  deed  to  Mr.  Clinton,  upon  the  con- 
ditions stated  at  the  time,  can  be  of  no  avail ;  it  can  afford  him 
no  possible  benefit.     He  had  devested  himself  of  the  property 
the  moment  he  executed  and  delivered  the  deed,  in  the  first 
instance  ;  and,  of  course,  retained  no  authority  to  give  it  an 
'.operation  different  from  what  was  contained  in  it. 

A  deed  cannot  be  delivered  twice;  for,  if  the  first  delivery 
has  any  effect,  the  second  will  be  void.  (3  Cruise's  Dig.  29. 
sect.  59.)  Nor  can  this  second  delivery  prevent  or  limit  its 
operation,  if  even  it  is  admitted  that  the  deed  is  voluntary. 
In  2  Vernon,  473.,  "  A.  had  made  a  voluntary  settlement  of  an 
estate,  subject  to  some  annuities,  in  trust  for  his  grandson  and 
his  heirs  ;  and,  afterwards,  he  makes  another  voluntary  settle- 
ment of  the  same  estate,  to  the  use  of  his  eldest  son  for  life, 
and  to  his  first,  &c.  sons  in  tail,  with  remainders  over;  and, 
by  witt,  gives  a  considerable  estate  to  his  grandson."  Although 
it  was  proved  that  A.  always  kept  the  first  settlement  in  his 
custody,  and  never  published  it,  and  it  was,  after  his  death, 
found  amongst  waste  paper,  and  the  last  deed  was  often  men- 
tioned by  him,  and  he  told  his  tenants  the  plaintiff  was  to  be 
their  'landlord  after  his  death,  yet  the  son  could  not  be  relieved 
against  the  first  settlement.  In  1  Vernon,  4f>4.,  the  court  say, 
"A  settlement,  though  voluntary,  is  not  revocable." 

This  deed,  then,  having  been  duly  executed,  and  it  being 
evident  that  its  validity  could  not  be  affected  by  a  second  deli- 
very, a  further  question  remains  to  be  determined  ;  whether 
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its  operation  can  be  defeated  by  the  subsequent  deed  from  James  in  error. 
Jrden,  and  Amiy  his  present  wife,  to  the  appellant,  dated  on  ALBXNy 
or  about  the  1 1th  of  December,  1  GOO.  February,  ibis. 

I  do  not  think  we  arc  called  upon  to  express  an  opinion  on  vf.hplan* 
the  question  whether  a  voluntary  settlement  ought  not,  accord-  si-m*. 
ing  to  the  words  of  the  statute,  to  be  fraudulent  and  covenous, 
and  for  the  purpose  and  intent  to  deceive,  in  order  to  make  it 
void  against  a  subsequent  purchaser;  but  from  the  facts  in  this 
case,  it  will  be  sufficient)  according  to  my  view,  to  determine 
whether  the  first  deed  is,  in  fact,  a  voluntary  conveyance,  or 
whether  this  court  are  not  bound,  under  the  circumstances,  to 
consider  it  a  deed  for  a  valuable  consideration. 

It  appears,  by  the  declaration  of  trust  contained  in  it,  that  a 
life  estate  in  the  premises  was  given  to  Louisa  Ami  Ardcn ;  and 
in  case  she  should  die,  leaving  lawful  issue,  that  then  it  should 
be  held  in  trust  for  the  benefit  of  such  issue,  &c. 

In  Munn  v.  JVilsmore,  (3  D.  &  E.  529.,)  Lord  Kenyan  ob- 
serves, that  very  small  considerations  have  been  holden  suffi- 
cient to  give  validity  to  a  deed,  when,  in  framing  family  settle- 
ments, limitations  are  made  in  favour  of  the  distant  branches  of 
a  family  ;  such  remainders  are  not  considered  as  voluntary,  if 
the  object  of  the  parties  in  making  the  settlement  was  fair  and 
honest. 

The  case  of  Newstead  and  others  v.  Searles  and  others,  (i 
Atk.  264.,)  supports  the  same  principle.  It  would  seem,  from 
those  cases,  that  the  limitation  to  distant  issue  would  alone  be 
sufficient  consideration  to  protect  this  deed;  but  connect  with 
it  the  marriage  of  Stern/,  and  I  think  its  validity  cannot  be 
questioned.  Marriage,  of  itself,  is  a  sufficient  consideration. 
That  Louisa  Ami's  right  to  the  property  forwarded  the  mar- 
riage, is  evident ;  because  Mr.  Stcrry,  as  a  discreet  and  pru- 
dent man,  must  have  felt  an  interest  in  the  future  support  and 
Maintenance  of  his  family,  and  the  avails  of  this  property  to- 
wards such  support  might  well  have  been  contemplated  by 
him.  This  appears  to  have  been  the  case,  from  his  conver- 
sation with  Colonel  Hawkins  on  the  subject.  Indeed,  proper 
feelings  for  the  comfort  as  well  as  happiness  of  the  object  of 
his  attachment,  must  have  given  importance  to  the  immediate 
possession  of  this  property  :  it,  therefore,  operated  as  an  induce- 
ment to  the  connexion. 

Vol.  XII.  4  A 
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ix  error.         This  marriage  took  place  on   the  11th  of  December,  1809, 
.,'o7™      and  the  deed  to  Verplanlc  was  executed  between  the  11th  and 

A  L  b  A  IN  V  .  *  , 

February,  i£i5.  j  4th  0f  the  same  month;  so  that  the  marriage  must,  at  all  events, 
VERfiANK     nave  Deen  solemnized  before  the  deed  existed. 
Sterrt.  Sugden,  (in  his  Law  of  Vendors,)  in  treating  on  voluntary 

settlements,  (page  437.,)  says,  "  If  a  voluntary  grantee  gain 
credit  by  the  conveyance  to  him,  and  a  person  is  induced  to 
marry  him  on  account  of  such  provision,  the  deed,  though 
void  in  its  creation,  as  to  purchasers,  will,  on  the  marriage 
being  solemnized,  no  longer  remain  voluntary,  as  it  was  in  its 
creation,  but  will  be  considered  as  made  upon  a  valuable  con- 
sideration. This  principle  is  recognised  in  Brown  v.  Carter, 
(5  Vesey,  jun.  862.,)  and  by  Lord  Ellenborough,  in  the  case  of 
Otley  v.  Manning,  (9  East,  69.) 

If,  then,  it  is  even  admitted  that  the  conveyance  of  the  25th 
of  November,  1805,  to  Messrs.  Clinton  and  Arden,  was  voluntary 
in  its  creation,  it  is  evident  it  assumed  a  different  character  in 
consequence  of  the  marriage  ;  as  that  alone  must  be  deemed  a 
valuable  consideration,  which  gave  it  a  validity  not  to  be  af- 
fected by  the  subsequent  deed  to  the  appellant. 

The  chancellor's  decree  being  founded  upon  the  validity  and 
operation  of  this  deed,  my  opinion  is,  that  the  same  ought  to  bo 
affirmed. 

Sr-ENCER,  J.  The  first  point  which  claims  the  consideration 
of  the  court,  is,  whether  the  deed  from  James  Arden  to  Louisa 
Ann,  his  daughter,  was  so  far  legally  and  duly  executed,  on  the 
25th  of  November,  1805,  as,  between  the  parties  to  the  deed,  to 
devest  the  grantor  of  all  his  estate  and  interest  in  the  premises 
granted  thereby. 

James  Arden,  by  his  answer,  admits,  that  shortly  after  the 
time  the  deed  bears  date,  (25th  of  November,  1805,)  he  signed 
and  scaled  it,  and  believes  that  he  and  his  wife  may  have  used 
the  formal  words  of  delivery  ;  but  he  insists  that  the  deed  re- 
mained in  his  possession  and  power,  thenceforth,  until  on  or 
about  the  9th  of  January,  1809,  when,  to  relieve  the  apprehen- 
sions entertained  by  his  daughter,  that,  in  case  of  his  death,  it 
might  be  lost  or  destroyed,  he  placed  the  same  in  the  hands  of 
De  Witt  Clinton,  one  of  the  trustees,  for  her  benefit,  with  certain 
tonditions  accompanying  such  tradition ;  viz.  that  the  income  of 
the  property  should  come  to  him  during  his  life,  and  that,  if  his 
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daughter  married  without  his  consent  or  approbation,  then  the    in  error. 
deed  should  not  operate.  albany 

The  proofs  in  the  case,  in  my  judgment,  are  decisive,  that  the  February,  iai5. 
deed  was  legally  and  effectually  executed,  so  as  to  become  ope-     verplank 
rative  on  the  25th  of  November,  1 805,  notwithstanding  the  de-       stmht. 
nial  and  answer  of  Arden. 

Mrs.  Braine  was  present  at  the  execution  of  the  deed.  She 
proves  that  it  was  read  over  by  Arden,  and  that  thereupon  it  was 
executed  in  the  bed  room  of  Mrs.  Arden  ;  that  being  very  inti- 
mate with  Arden'' s  daughters,  and  very  frequently  with  them, 
she  saw  the  deeds  in  their  bed  room  ;  that  on  one  occasion,  she 
heard  her  cousins  read  over  their  deeds ;  that  on  a  particular 
occasion,  James  Arden  came  into  their  bed  room,  and  seeing 
the  deeds  lying  on  the  projection  of  a  book  case,  or  wardrobet 
he  reproached  them  with  carelesness,  and,  with  their  consent, 
took  the  deeds  into  his  own  keeping. 

Mrs.  Servant  confirms  all  the  material  facts  deposed  by  Mrs. 
Braine,  relative  to  the  custody  of  the  deeds,  by  her  and  her 
sister,  and  their  being  taken  by  her  father  for  safe  keeping. 

Robert  J.  Livingston  proves  that  Louisa  Ann  had  the  custo- 
dy of  the  deed  given  to  her ;  that  on  a  particular  occasion  she 
produced  it  to  him,  and  that  he  read  it,  and  now  identifies  it. 

That  Mr.  Arden  intended  the  two  houses  in  Greenwich-street 
for  his  daughters,  appears  by  the  testimony  of  William  Edgar; 
and  that  he  had  in  his  own  opinion  devested  himself,  in  favour 
of  his  daughters,  of  these  houses,  is  proved  by  Mrs.  Talbot,  who 
states,  that  shortly  after  the  death  of  Mrs.  Arden,  as  she  was 
walking  in  Greenwich-slrett,  she  met  Mr.  Arden,  when  Mrs. 
Talbot,  pointing  to  the  houses,  asked  if  those  were  his,  to  which 
he  answered,  "  my  daughters'  houses,  madam ;"  and  then  said  his 
daughters  would  be  good  fortunes. 

The  fact  admitted  by  Arden1 's  answer,  that  he  may  have  used 
the  formal  words  of  delivery,  confirmed  by  the  testimony  of  one 
of  the  subscribing  witnesses,  Mr.  Hamilton,  who  proves  the 
execution  of  the  deed,  taken  in  connexion  with  the  fact,  that  the 
deeds  were,  for  some  time,  in  the  custody  of  the  cestuy  que  trust, 
Louisa  Ann,  and  the  total  absence  of  all  proof  impeaching  the 
force  of  these  facts,  can  leave  no  doubt  on  the  mind,  that  Arden 
not  only  intended  an  effectual  execution  of  the  deed,  but  that 
every  legal  formality  was  complied  with.  A  deed  is  available  if 
delivered  to  the  party  grantee,  or  even  to,  a  stranger,  without  special 
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in  error,  authority,  if  intended  for  the  use  of  the  grantee ;  and  a  deed  may 
Albany  be  delivered  by  words,  or  by  deeds,  without  words.  (Shep. 
February,  1815.  Touch.  58.,  and  cases  cited.)  The  subsequent  tradition  of  the 
verplank  deed  to  Mr.  Clinton,  if  it  became  operative  before,  can  have 
st/hrt.  no  effect;  nor  was  it  in  the  power  of  Mr.  Arden  to  impose  any 
conditions  upon  a  grant  which  had  already  become  effectual. 
The  appellant  has  entirely  failed  to  show  that  any  fraud  or 
mistake  intervened  in  drawing  the  deed.  The  suggestion  is  al- 
together without  support,  excepting  from  his  own  allegations.  It 
is,  therefore,  useless  to  inquire  how  far  a  deed  can  be  impugned 
by  the  admission  of  parol  evidence. 

Admitting,  for  the  present,  that  the  deed  from  Mr.  Arden  to 
his  daughter,  Mrs.  Stcrry,  was  liable  to  be  defeated  by  a  sub- 
sequent deed,  on  the  ground  that  it  was  voluntary,  and,  in  a 
legal  point  of  view,  fraudulent,  as  against  subsequent  bona  fide 
purchasers  for  a  valuable  consideration  •,  we  are,  then,  to 
inquire  what  operation  the  marriage  between  the  respondents 
had  in  reference  to  the  deed. 

It  is  an  undeniable  proposition,  that  a  deed,  voidable,  may  be 
rendered  valid  and  effectual  by  matter  ex  post  facto.  If  a  man 
makes  a  feoffment  by  covin,  or  without  any  valuable  considera- 
tion, and  the  feoffee  makes  a  feoffment  for  valuable  considera- 
tion, and  then  the  first  feoffor  enters,  and  makes  a  feoffment  for 
valuable  consideration  also,  the  feoffee  of  the  first  feoffee  shall 
hold  the  lands.  (Sngden's  Law  of  Vendors,  436,  437.,  and 
cases  there  cited.) 

So,  if  a  Koluntary  grantee  gain  credit  by  the  conveyance,  and 
a  person  is  induced  to  marry  her  on  account  of  such  provision, 
the  deed,  if  even  voidable  as  to  purchasers,  will,  on  the  mar- 
riage being  solemnized,  no  longer  remain  voluntary,  as  it  was 
in  its  creation,  but  w;ll  be  considered  as  made  upon  valuable 
consideration.  (Sugden,  i>7.,  and  the  cases  there  cited.) 
Upon  this  point  the  decisions  are  numerous,  and  1  have  not  met 
with  a  single  case  or  dictum  to  the  contrary.  Bfackstom  very 
correctly  defines  (2  Bl.  Com.  '20f.)  a  valuable  consideration  to 
be  money,  njarriagei  or  the  like;  and,  he  observes,  the  law 
esteems  them  an  equivalent  given  for  the  grant. 

The  facts,  in  this  rase,  prove,  undeniably,  that  the  marriage 
between  the  respondents  preceded  the  deed  from  Arden  to  the 
appellant;  and  tluit  the  ntmrriage  itself  was  induced  by  the  pro- 
vision secured  to  Mrs.  Starry  by  the  deed  in  question.     It  was 
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not  necessary  to  the  validity  of  the  marriage,  or  to  any  of  the    in  error. 
consequences  following  from  it,  that  Mr.  Arden  should  have     ALn"VNY 

given  his  Consent  tO  it.  February,  1815- 

It  would  be  unnecessary  to  proceed  further,  to  entitle  the  re-  K"^^^t^> 
spondents  to  an  affirmance  of  the  decree  of  the  court  of  chance-  st/mt 
ry ;  nor  was  it  absolutely  necessary  for  the  court  below  to  go 
into  the  consideration  of  the  question,  how  far  forth  the  deed 
from  Arden  to  his  daughter  would  have  been  available  to  her, 
had  not  the  marriage  between  the  respondents  intervened.  The 
chancellor  has  seen  fit  to  discuss  and  decide  that  point,  and  I 
do  not  mean  to  insinuate  that,  in  doing  so.  he  has  at  all  travelled 
out  of  the  record;  the  case  fairly  presented  the  question,  and 
he  has  promptly  decided  it.  Believing  his  decision  incorrect 
in  this  particular,  I  think  this  court  is  bound  also  to  express  its 
opinion :  under  the  circumstances  of  the  case,  to  give  the  ques- 
tion the  go  by,  would  be  a  silent  acquiescence  in  the  opinion 
delivered  in  the  court  below.  The  point  has  been  fully  and 
ably  argued,  and  it  may  save  great  expense,  and  future  litiga- 
tion, to  settle  it  finally. 

It  is  contended  that  the  deed  to  Mrs.  Slcrry  having  been  volun- 
tary, and  without  any  other  consideration  than  that  of  blood 
and  natural  affection,  it  was  in  the  power  of  the  grantor,  by  a 
subsequent  deed,  founded  on  a  valuable  consideration  of  money, 
to  defeat  the  operation  of  the  first  deed,  in  favour  of  the  second 
alienee,  although  such  second  alienee  knew  of  the  existence  of 
the  first  deed,  and  although,  in  point  of  fact,  there  was  no  original 
intent  with  either  of  the  parties  to  the  first  deed,  to  defraud  any 
subsequent  purchaser. 

In  the  present  case,  his  honour,  the  chancellor,  is  of  the  opinion 
that  the  appellant  is  chargeable  with  constructive  notice  of  the 
deed  of  the  25th  of  November,  1805,  to  Mrs.  Slcrry.  It  may 
■well  be  questioned,  whether  this  conclusion  is  warranted  bv  the 
facts.  We  have  no  other  proof  of  the  constructive  notice,  than 
the  admissions  of  the  appellant  in  his  answer.  He  admits  he 
had  heard,  before  the  delivery  of  the  deed  to  him,  that  Arden 
had  made  some  provision,  by  deed,  or  otherwise,  for  his 
daughters,  of  property  in  Greenwkh-slreet.  This  information 
is  loose  and  inexplicit;  and  I  cannot  say  that  I  am  satisfied  that 
it  was  equivalent  to  direct  notice.  It  is  not  very  important, 
however,  whether  it  was  so,  or  not. 
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in  error.  Our  statute  for  the  prevention  of  frauds  has  adopted,  totidcm 
Albany  verbis,  the  statutes  of  13th  Eliz.  ch.  5.,  and  27th  Eliz.  ch.  4. 
February,  i8i5.  The  former  declares  void  all  gifts  and  conveyances  of  lands, 
tenements,  hereditaments,  goods,  and  chattels,  had  or  made,  de- 
vised and  continued  of  malice,  fraud,  covin,  collusion  or  guile, 
to  the  end,  purpose,  or  intent  to  delay,  hinder,  or  defraud  credi- 
tors and  others  of  their  just  debts,  &c.  The  latter  declares 
void,  every  conveyance,  &c,  of  any  lands,  tenements,  or  heredita- 
ments, to  be  had  or  made  for  the  intent  and  purpose  to  defraud 
and  deceive  such  person  as  shall  purchase  the  lands,  &rc,  so  before 
conveyed.  Both  statutes  leave  the  conveyances  and  gifts  as 
good  between  the  parties,  and  their  representatives.  The  13th 
of  Eliz.  avoids  the  covenous  act  in  favour  of  creditors.  The 
27th  Eliz.  avoids  it  in  favour  of  subsequent  purchasers  for  money 
or  other  good  consideration. 

The  4th  section  of  our  statute,  in  conformity  with  the  13th 
and  27th  of  Eliz.,  inflicts  a  penalty  and  forfeiture  of  one  year's 
value  of  the  lands  upon  the  party  to  such  fraudulent  transaction, 
who  shall  maintain  or  defend  the  fraudulent  deeds  or  convey- 
ances, pronounced  void  by  those  statutes ;  the  6th  section  of 
our  statute  adopts  the  proviso  to  the  27th  Eliz.,  and  saves  from 
the  operation  of  (he  statute  conveyances  made  upon  good  con- 
sideration, and  bona  fide. 

If  the  statute  of  the  27th  of  Eliz.  was  now,  for  the  first  time, 
to  receive  a  construction,  it  does  seem  to  me  impossible  that  it 
should  be  held  to  embrace  within  its  purview  the  case  under 
consideration. 

Mr.  Arden,  as  we  must  believe,  was,  in  1805,  a  man  of  a  hand- 
some and  unencumbered  fortune.  In  compliance  with  the 
earnest  desire  of  his  then  wife,  he  deliberately  sits  down  to  make 
a  suitable  provision  for  his  two  daughters,  and  their  issue. 
The  transaction  is  open,  public,  and  notorious.  No  one  can 
believe  that  it  entered  into  the  hearts,  or  heads,  of  the  father 
or  his  daughters,  that  the  deeds  he  was  executing,  were  with 
the  intent,  or  for  the  purpose,  of  defrauding  and  deceiving  such 
person  as  should  thereafter  purchase  the  estate  thus  conveyed  ; 
yet  this  court  is  called  upon  to  consider  these  deeds  as  void, 
on  the  ground  of  an  original  covenous,  guileful,  and  fraudulent 
design,  coeval  with  the  transaction  between  the  father  and  his 
daughters.     It  would  be  with  extreme  reluctance  that  1  should 
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ronscnt  to  brand  as  innocent  and  pure  a  transaction  as  ever    w  errok. 
took  place  with  the  odious  and  detestable  crime  of  fraud.  albanv 

There  may  be  cases  in  which  a  common  error  may  have  been  ?«i»niary,  ibis. 
matured  into  aright,  and  then  the  error  must  be  submitted  to  as     verplmj* 
the  lesser  evil.     The  construction  of  statutes  belongs  to  the       sTFTE"s¥. 
courts  of  law  and  equity :  and  if  a  construction  has  been  adopt- 
ed by  the  courts,  and  confirmed  in  the  one  of  dernier  resort ;  and, 
more  especially,  if  the  public  act  on  the  erroneous  construction, 
justice  and  policy  concur  in  requiring  that  the  error  be  adhered 
to ;  or,  otherwise,  no  man  could  be  safe  in  his  dealings.     The 
adjudications  which  have  taken  place  in  England  since  the  19th 
of  April,  1715,  form  no  part  of  the   common  law  of  this  state. 
If,  since  that  period,  cases  have  occurred  overruling  the  anterior 
decisions,  the  courts  of  this  state   can  pay  no  other  respect  to 
them,    than    as    the  reasonings  of  learned   and  eminent  men. 
They  can  have  no  more  influence  on  our  decisions  than  the 
lucubrations  of  jurists. 

The  cases  which  we  met  with  prior  to  the  above  period,  and 
which  have  turned  upon  the  construction  of  the  27th  of  Eli:., 
are  not  in  harmony  j  though  I  think  the  preponderance,  in  weight 
and  number,  is  decidedly  adverse  to  the  doctrine  which  now 
prevails  in  the  courts  of  Westminster-hall. 

luord  Ellenborough,  in  delivering  the  opinion  of  the  court  of  king's 
bench,  in  Doe  v.  Manning  and  another,  (9  East,  63.,)  has  col- 
lected the  cases.  He  states  that,  in  the  cases  which  arose  nearest 
the  time  of  passing  the  statute,  the  judges  seem  to  have  thought 
'hat  a  voluntary  settlement  was  only,  prima  facie,  fraudulent 
against  a  purchaser.  By  a  reference  to  the  cases,  it  will  ap- 
pear that  it  was  matter  of  evidence  to  the  jury,  on  which  they 
passed,  whether  a  voluntary  conveyance,  as  such,  was  fraudu- 
lent. There  are  very  great  names  in  support  of  this  doctrine, 
among  which  may  be  mentioned  Lord  Hale,  Lord  Rolle,  Chief 
Baron  Gilbert,  and  Chief  Justice  Eyre.  Baron  Gilbert  is  ex- 
tremely perspicuous  and  clear  in  his  observations,  and  I  cannot 
pass  them  by  without  notice.  "  A  voluntary  conveyance  (he 
says)  hath  no  badge  of  fraud,  unless  the  party  were  then  in 
debt,  or  in  treaty  for  a  sale  of  the  lands ;  for  a  man  may  have 
reason  to  settle  his  estate  for  the  good  of  his  wife  and  children  ; 
and  if  he  hath  a  clear  estate,  and  no  intention  to  sell,  the  settle- 
ment must  be  taken  to  be  a  good  one  ;  for  that  cannot  lie  under  a 
suspicion  when  there  is  no  discovery  made  of  an  intent  to  use 
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in  error,    that  settlement  to  fraudulent  purposes  at  the  time  of  making  it.' 

Albany,     (Gilb.Ev.,hy  Loft,  307.) 
February,  i8i5.      There  are,  undoubtedly,  very  great  names  who  have  held  a 

verplank  contrary  doctrine,  that  conveyances  merely  voluntary  are  void- 
Srliir.  able  at  law,  by  a  subsequent  purchaser  for  valuable  considera- 
tion ;  and  among  these  may  be  ranked  Lord  Hardzvicke,  Chief 
Justice  Dc  Grey,  and  several  others.  Lord  Mansfield  undoubt- 
edly maintains  the  doctrine  inculcated  by  the  judges  who 
lived  nearest  the  passing  the  statute  of  27th  Eliz.,  and  Lord 
Ellenborough,  in  his  opinion  in  the  case  cited,  does  not  present 
the  opinion  of  this  eminent  judge  in  the  strong  point  of  view 
it  merited,  in  the  case  of  Doe  v.  Rutlcdge,  (Coup.  713.)  He 
divides  the  argument  he  there  delivered,  into  four  heads,  and  he 
specially  considers,  whether  the  deed  of  1763,  a  voluntary 
deed,  with  no  other  consideration  than  that  of  blood  for  its 
support,  was  a  fraudulent  covenous  deed  within  the  true  intent 
and  meaning  of  the  statute.  He  gives  a  distinct  consideration 
to  the  question,  whether  the  subsequent  purchaser  was  such  a 
one  as  was  entitled  to  object  to  the  voluntary  deed.  In  com- 
menting on  the  voluntary  deed  of  1763,  he  observes,  that  the 
27th  of  Eliz.  contains  not  a  word  impeaching  voluntary  settle- 
ments, merely  as  being  voluntary,  but  as  fraudulent  and  cove' 
nous.  He  notices  the  title  of  the  statute,  and  the  enacting  part, 
as  making  provisions  against  such  practices,  as  if  they  were  a 
crime.  He  gives  a  criterion  of  determining  each  case  ;  <;  one 
great  circumstance,"  he  says,  "  which  should  always  be  attend- 
ed to  in  these  transactions,  is,  whether  the  person  was  indebted 
at  the  time  he  made  the  settlement;  if  he  was,  it  is  a  strong 
badge  of  fraud."  The  learned  editor  of  Sir  JVm.  B lacks tonc\- 
Commentaries  (Mr.  Christiu)i)  understands  Lord  Mansfield  in 
the  manner  1  have  done.  (2  Bl.  Com.  297.  n.  1.) 

In  Doe  v.  Manning,  (9  East,  71.,)  Lord  Ellenborough  con- 
cludes thus  :  "  And  wc  cannot  but  say,  as  at  present  advised,  and 
considering  the  construction  put  on  the  statute,  that  it  would 
have  been  better  if  the  statute  had  avoided  conveyances  only 
against  purchasers  for  valuable  consideration,  without  notice  of 
the  prior  conveyance." 

In  Evelyn  v.  Templur,  (2  Bro.  149.,)  Lord  Thurlozv  said, 
"  that  although  it  would  have  been  as  well,  at  first,  if  the  volun- 
tary conveyance  had  not  been  thought  so  little  of,  yet  the  rule 
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Was  such,  and  so  many  estates  stand  upon  it,  that  it  cannot  be    in  frror. 
shaken.     In  Doe  v.  Martyr,  Sir  J.  Mansfield,  Ch.  J.,  regretted    at,ban* 
that  it  had  ever  been  decided,  that  even  notice  of  the  prior  set-  February,  ibis, 
tlement  would  not  defeat  a  subsequent  purchase. 

It  is  a  sound  and  settled  principle,  that  notice  to  a  purchaser 
of  a  prior  fraudulent  deed  will  not  affect  the  subsequent  pur- 
chaser, and  that  such  subsequent  purchaser  may  avail  himself 
of  the  fraud  in  the  first  deed;  and  the  reason  for  this  is  solid, 
because,  if  he  knew  the  transaction,  he  knew  it  was  void  by 
law ;  but  to  extend  this  principle  to  voluntary  deeds,  made  by 
a  father  as  a  provision  for  his  children,  made,  too,  by  a  father 
not  indebted  at  the  time,  and  with  every  act  of  publicity  usually 
attending  the  conveyance  of  an  estate,  would  be,  in  my  judg-. 
ment,  to  beg  the  very  question  in  controversy. 

Legal  inductions  are  very  properly  and  necessarily   drawn 
from  legal  analogies  ;  and,  in  this  view,  let  us  examine  the  con- 
structions  which  courts  of  law  and  equity  have  given  to  the 
13th  Eliz.     It'is  perfectly  well  settled,  that  to  impeach  a  volun- 
tary settlement  made  on  a  meritorious  consideration,  it  is  ne- 
cessary that  the  seller  should  not  only  be  indebted,  but  should 
be  insolvent,  or  in  doubtful  circumstances,  at  the  time.     The 
13th  Eliz.  was  intended  to  prevent  the  conveyance  of  property 
with  a  design  to  defraud  creditors.      If  the  person  making  a  set- 
tlement is  insolvent,  or  in  doubtful  circumstances,  the  settlement, 
depriving  his  creditors  of  the  means  of  satisfying  their  debts, 
comes  within  the  statute;  but  if  the  grantor  be  not  indebted 
to  such  a  degree  as  that  the  settlement  will  deprive  the  credi- 
tors of  an  ample  fund  for  the  payment  of  their  debts,  the  con- 
sideration of  natural  love  and  affection  will  support  the  deed, 
although  a  voluntary  one,  against  his  creditors  ;  for,  in  the  lan- 
guage of  the  decisions,  it  is  free  from  the  imputation  of  fraud. 
Lord   Hardzcicke  is  very  full  and  explicit  on  this  point :  in 
Tozvnsend  v.  Windham,  (2  Ves.  11.,)  he  said,  "If  there  is  a 
voluntary  conveyance  of  real  estate,  or  chattel  interest,  by  one 
not  indebted  at  the  time,  though  he  afterwards  become  indebt- 
ed, if  that  voluntary  conveyance  was  for  a  child,  and  no  parti- 
cular badge  of  fraud  to  deceive  or  defraud  subsequent  creditors, 
that  zuill  do."     (See,  also,  2  Bro.  Ch.  Cas.  90.     5  Ves.  38-1.) 
Both  the  statutes,  the  13th  and  27th  Eliz.,  contain  the  gene- 
ral proviso  annexed  to  our  statute,  excepting  from  their  opera- 
tion those  deeds  only  which  are  bonafidr.  and  upon  good  con- 

Vol.XII.  AB 
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in  error,  sideration  ;  and  it  is  very  clear,  that  Lord  Hardwicke,  in  the 
Albany  opinion  just  cited,  lays  stress  on  the  circumstance  that  the 
February,  ]g]5.  voluntary  conveyance  was  for  a  child.  The  deed  from  Ardm 
vehplank  to  Mrs.  Sterry  has  these  two  circumstances  :  it  was  bona  fide,  and 
Ster'ry.  it  had  a  good  consideration,  that  of  love  and  natural  affection  ; 
and  I  have  no  doubt  that  this  deed  is  saved  by  the  express  pro- 
viso of  the  statute.  The  question  naturally  occurs,  can  the 
late  decisions  in  the  English  courts,  on  the  two  statutes  of  the 
13th  and  27th  Eliz.,  be  reconciled  by  the  principles  of  just  con- 
struction. Under  the  former,  a  man  out  of  debt  may  make  a 
settlement  upon  his  child,  and  if  he  afterwards  becomes  in- 
debted, the  subsequent  creditor  cannot  impeach  the  gift,  be- 
cause it  was  not  made  to  deceive  or  defraud  him,  nor  any  one 
else ;  and,  therefore,  is  not  within  the  statute.  How,  then, 
can  it  be  maintained,  that,  if  the  same  father,  in  consideration 
of  blood,  make  a  bona  fide  settlement  on  his  child,  at  a  time 
when  he  is  not  indebted,  this  transaction  shall  be  deemed 
void,  and  that  it  shall  be  taken  for  granted,  contrary  to  the  real 
truth  and  fact,  that  it  was  with  intent  to  deceive  such  person 
as  should  afterwards  purchase  the  estate,  even  with  full  notice 
of  the  bona  fide  conveyance?  As  well  might  it  be  said  that 
the  settlement  on  a  child  is  void  as  to  future  creditors,  as  that 
a  settlement  on  a  child  is  void  as  to  future  purchasers.  The 
settled,  and  decided,  and  uniform  construction,  on  the  13th  of 
Eliz.,  is  entirely  opposed  to  the  late  English  decisions  on  the 
*27th  of  Eliz. ;  and  it  would  be  extremely  absurd  to  adhere  to 
both.  It  is  manifest,  to  me,  not  only  from  the  regret  expressed 
by  the  judges  and  chancellors  in  England  that  such  a  construc- 
tion had  taken  place  in  regard  to  the  27th  Eliz.,  but  from  the 
evident  discrepancy  in  the  constructions  of  the  two  statutes, 
that  the  latter  decisions  have  been  influenced  by  a  sort  of  judi- 
cial expediency,  rather  than  an  'adherence  to  the  meaning  or 
wording  of  the  statute  of  the  ,27th  Eliz. ;  it  was  to  avoid  the  un- 
settling of  estates.  Now,  we  are  not  in  that  predicament ;  we 
can  give  a  rational  'and  truejeonstruction  to  the  act,  without 
doing  violence  to  the  meaning  of  the  legislature,  or  our  own 
consciences,  or  unsettling  estates. 

If  any  other  consideration  was  necessary  to  bring  us  to  this 
result,  it  would  be  found  in  the  4th  section  of  our  act,  which  is 
also  copied  from  the  two  English  statutes ;  by  that  section  a 
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penalty  of  one  year's  value  of  the  premises  is  imposed  for    in  error. 
maintaining  or  defending  covinous  or  fraudulent  conveyances.        albany, 

If  a  subsequent  purchaser,  with  notice,  can  set  aside  a  deed  February,  ibis. 
like  the  one  under  consideration,  it  must  be  on  the  ground  that     v?rplank 
the  anterior  deed  is  fraudulent ;  and  thus  a  transaction,  which      ste'rbt, 
no  one  can  doubt  to  have  been  fair  and  bona  fide,  is  to  be  con- 
sidered criminal,  and  punished  as  a  fraud.     This  would  be 
quite  contrary  to  another  part  of  Lord  Mansfield'' s  opinion,  in 
Doe  v.  Rutledge :  "  that  no  person  making  a  voluntary  settle- 
ment, by  way  of  provision  for  his  family,  was  ever  considered 
in  that  criminal  light." 

It  has  been  already  observed,  that  the  statute  excepts  from 
its  operation  deeds  made  on  good  consideration,  and  bona  fide, 
A  settlement  may,  in  its  origin,  have  both  these  requisites,  and 
yet  may  become  fraudulent,  and  kept  on  foot  against  good 
faith.  "  If  a  fraudulent  use  is  made  of  a  settlement,  that,  in- 
deed, (said  Lord  Mansfield,  in  Doe  v.  Rutledge,)  may  be  car- 
ried back  to  the  time  when  the  fraud  commenced.''  And  I  am 
free  to  admit,  that,  but  for  the  intervention  of  the  marriage  be- 
tween the  respondents,  prior  to  the  deed  to  the  appellant,  as 
the  proofs  stand  before  us,  the  lellant  must  have  prevailed. 
Jrden's  continuance  in  the  possession  of  the  property,  his 
receipt  of  the  rents  and  profits,  and,  above  all,  the  ignorance 
of  the  appellant  that  he  had  made  the  settlement,  would,  as 
respects  him,  have  been  strong  circumstances  that  a  fraudulent 
use  had  been  made  of  the  deed  of  settlement,  and  would  have 
contaminated  it.  On  the  other  hand,  if  the  appellant  had  notice 
of  the  deed  of  settlement,  the  possession  of  the  property  by 
Arden,  and  his  receipt  of  the  rents  and  profits,  would  not  have 
been  badges  of  fraud,  and  would  not  have  misled  him  5  and,  in 
that  case,  he  would  not,  in  my  estimation,  have  been  a  bona 
Jide  purchaser,  entitled  to  set  aside  the  settlement. 

In  affirming  this  decree,  I  proceed  entirely  on  the  ground, 
that  the  marriage  between  the  respondents  furnished  a  valuable 
consideration  to  the  voluntary  deed  from  Mr.  Arden  to  his 
daughter,  Mrs.  Sterry,  ex  post  facto  ;  and  that,  as  against  the 
appellant,  the  deed  ceased  to  be  a'  voluntary  one,  for  good 
consideration  merely. 

In  my  opinion,  the  decree  of  his  honour  the  chancellor  ought 
lo  be  affirmed. 


560  CASES  IN  THE  COURT  OF  ERRORS,  fee, 

M'  EnROR.         Such  being  the  unanimous  opinion  of  the  court,  it  was,  there- 
albany      upon,  ordered,  adjudged,  and  decreed,  that  the  decree  of 
February,  1815.  tjle  court  0f  chancery  be  affirmed,  with  costs,  to  be  taxed,  &c.  ^ 
verplank     and  that  the  record  be  remitted,  &c. 

V. 

Sterry. 

&iarch2m,ms.  Judgment  of  affirmance, 


ENO  OF   THE  CASES  IN  ERROR. 


*#*  The  remaining  pases  in  error,  for  1815,  will  appear  iu  the  next  volurr,c> 


INDEX 


TO  THE 


PRINCIPAL    MATTERS 


IN  THE  TWELFTH  VOLUME. 


ACCORD   AND    SATISFACTION. 


ABATEMENT. 


1.  The  pendency  of  a  suit  between  the  same  par- 
ties, for  the  same  cause,  in  the  circuit  court 
of  the  United  States,  in  another  circuit,  or 
state,  cannot  be  pleaded  in  abatement  of  a 
suit  here.  Ji'alsh  and  another  v.  Durhin 
and  others,  99 

2.  After  a  verdict,  matter  which  abates  the  writ 
cannot  be  pleaded,  for  the  defendant  has  no 
day  in  court.    Alexander  v.  Fink,  218 

S.  So.  the  marriage  of  a  woman,  plaintiff,  after 
verdict,  and  before  the  day  in  court,  cannot 
be  pleaded,  ib. 

4.  So,  marriage  of  the  plaintiff,  after  a  report 
of  referees,  and  before  it  has  been  filed,  in  a 
cause  referred  under  the  statute,  cannot  be 
pleaded,  such  report  being  the  same  as  a 
verdict,  ib. 


1.  Where  A.  and  B.  have  suits  for  false  impri- 

sonment  depending  against  each  other,  an 
agreement  to  discontinue  their  respective 
suits,  and  an  actual  discontinuance,  are  a 
eood  accord  and  satisfaction.  Foster  v.  Trull, 
*  456 

2.  The  discontinuance  of  the  suits  may  be  prov- 

ed by  other  evidence,  besides  the  production 
of  the  minutes  of  the  court.  >b. 


ACTION. 


Matter  which  would  have  been  a  defence  to  a 
former  action  cannot,  afterwards,  be  made 
the  subject  of  a  suit.  Ca?ifield  v.  Monger 
and  Adams.  347 


ABSENT  AND  ABSCONDING  DEBTORS. 


ACTION  ON  THE  CASE. 


1,  Any  property  which  may  be  seized  by  exe- 

cution, may  be  taken  under  an  attachment. 
Handy  v.  Dobbin,  220 

2.  *.  i  money  and  bank  notes,  ib. 


ACCESSION. 


VUt  Slave,  4. 


1.  It  seems  that  where  an  agent  is  authorized  to 

deliver  goods  to  a  third  person,  on  receiving 
sufficient  security  for  the  amount,  and  the 
agent  delivers  the  goods,  but  does  not  take 
sufficient  security,  trover  will  not  lie  against 
the  agent  for  the  goods;  but  the  proper  re- 
medy is  an  action  on  the  case.  Cairnes  and 
Lord  v.  B.  and  J.  Bleecker,  300 

2.  In  the  sale  of  provisions  for  domestic  use,  the 
vendor,  at  his  peril,  is  bound  to  know  that 
they  are  sound  and  wholesome ;  and  if  they 
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are  not  so,  lie  is  liable  to  an  action  on  the 
case,  at  the  suit  of  the  vendee.  Van  Brack- 
lin  v.  Fonda,  468 


ADMINISTRATOR. 


the  promise  was  founded  on  a  good  considera- 
tion. Gill  v.  Brotvn,  385 
A  public  agent,  in  his  known  official  capacity, 
employing  a  man  to  work  oil  account  of 
government,  is  not  personally  liable  for  his 
wages.     I Talker  v.  Sxoartxvout,                444 


Vide  Executors  and  Administrators. 


AGREEMENT. 


ADVERSE   POSSESSION. 

Vide,.De.njj,  II.  8.  10,  1 1.  U,  15.    Ejectment,  I.  3,  4, 
5,  C.     Patent,  4,  5. 


AFFIDAVITS. 
fide  Attachment,  1,  2,  3.    Practice,  II.  2. 

AGENT. 

1.  It  seems  that  where  an  agent  is  authorized  to 

deliver  goods  to  a  third  person,  on  receiving 
sufficient  security  for  the  amount,  trover  will 
not  lie  against  the  agent  for  the  goods;  but 
the  proper  remedy  is  an  action  on  the  case. 
Cairnes  and  Lord  v.  B.  and  J.  Bleecker, 

SOO 

2.  Rut  where  an  agent,  on  the  18th  Jnly,  in- 
formed his  principal,  by  letter,  of  what  he 
had  done,  and  the  nature  and  amount  of  the 
security  he  had  received,  on  the  delivery  of 
the  goods,  and  the  principal  did  not  answer 
the  letter  until  the  29th  October  following, 
this  was  held  to  amount  to  an  acquiescence 
in,  or  approbation  of,  the  agent's  conduct. 

ib. 

3.  Where  a  principal  is  informed  by  his  agent 

of  what  he  has  done,  the  principal  must  ex- 
press his  dissatisfaction  within  a  reasonable 
time,  otherwise  his  assent  to  his  agent's  acts 
will  be  presumed,  ib. 

Artion  by  the  principal  or  acorn.    Vide  PLrAriNo,  I.  1. 

Vide  Frait.s,  2,3 


AGENT   Or  GOVERNMENT. 

1.  A  public  officer  is  liable  on  his  express  pro- 
mise to  pay  for  services  rendered  to  govern- 
ment. Gill  v.  Brown,  385 
1.  Where  a  quarter  master  of  the  United  Stales, 
having  obtained  possession  of  a  boat  which 
had  been  seized  by  a  collector,  and  used  her 
in  the  public  Bcrvice,  agreed,  that  if  the 
owner  would  obtain  possession  of  the  boat 
from  the  marshal,  he  would  purchase  heiy.ind 
pay  him  for  the  previous  use  of  her,  and  the 
owner  accordingly  got  possession,  on  paying 
the  marshal  'lot)  dollars,  and  the  oilier  party 
purchased  the  boat  and  paid  for  it;  it  was 
held  that  he  was  personally  liable,  on  his 
promise,  for  the  hire  of  the  boat,  and  that 


1.  Where  *A.  signs  a  writing,  by  which  he  de- 
clares he  will  sell  to  B.  a  house,  at  a  certain 
price,  kc. ;  this  is  a  mere  proposition,  not  a 
contract.     Tucker  v.  Wood,  190 

2.  If,  at  the  time  of  a  contract  for  the  sale  of 

land,  there  is  a  lease  outstanding,  which  was 
unknown  to  the  vendee,  he  is  not  bound 
by,  but  may  rescind,  the  contract ;  the  ven- 
dor not  being  in  a  situation  to  give  a  perfect 
title,  ib. 

3.  An  agreement  rescinded  in  part,  is  rescinded 

in  toto.   Raymond  and  others  v.  Beurnard, 

274 

4.  Whether  a  contract  to  convey  goods  from 

Great  Britain  to  the  United  States,  enter- 
ed into  during  the  existence  of  the  war  be- 
tween the  two  countries,  is  illegal  ?  Qiiigre. 
Amory  v.  JM'Grcgor,  SSf 

5.  Where  A.  agrees  with  B.  to  furnish  cargoes 
for  a  particular  adventure,  for  which  he  is  to 
he  reimbursed  by  B.,  and  to  be  allowed  to 
make  insurance  thereon/  and  charge  the 
same  to  R.;  A.  can  only  charge  the  premiums 
of  insurance  actually  paid  by  him,  and  not 
premiums  for  adventures  which  had  never 
been  insured.     Kane  v.   Smith,  156 

6.  Where  two  acts  are  to  be  done  at  the  same 

time,  as  where  one  agrees  to  sell  and  deliver, 
and  the  other  agrees  to  receive  and  pay ;  in 
an  action  for  the  non-delivery,  it  is  necessary 
for  the  plaintiff  to  aver  and  prove  a  readiness 
to  pay,  on  his  part,  whether  the  other  parly 
was  at  the  place  ready  to  deliver  or  not. 
Porter  v.  Rose,  '209 

7.  And  where  the  agreement  was  to  deliver  to 
the  plaintiff,  or  his  agent,  at  B.,  and  the 
plaintiff  was  to  pay  the  price  stipulated,  on 
the  defendant's  presenting  receipts  for  the 
goods;  it  was  held  that  a  payment  on  de- 
livery was  not  dispensed  with,  if  the  plaintiff 
himself  was  at  the  place;  the  provision  for 
payment,  on  production  of  the  receipts,  ex- 
tending only  to  the  case  of  a  delivery  to  the 
agent  of  the  plaintiff,  ib. 

8.  W  here,  on  a  parol  contract  for  the  sale  of 
lands,  the  purchaser  pays  part  of  the  con- 
sideration, he  cannot,  there  being  no  default 
on  the  part  of  the  vendor,  maintain  an  ac- 
tion to  recover  it  hack.     Dotvdle  v.  Camp,  . 

451 

Entire  agreement.     Vidi  Assumpsit,  fc 

Rescinding  an  agreement.     Vide  Assumpsit  for  mc.nft 
HAD  AND  in  inw  i  ,  1,2,  3,  4,5. 

Agreements  within  the  statute  of  frauds.     Vide  Frauds, 
1.  2,  3,4,5. 

Agreement  to  sell  and  convey.    Vide  Bale,.  1,3,  3,  4 
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AMBIGUITY. 
lridc  Evidence,  II.  t. 

AMENDMENT. 

1.  A  bail  piece  in  a  cause,  after  an  attempt,  by 
tbe  bail,  to  surrender,  was  not  allowed  to  be 
amended,  at  the  instance  of  tbe  plaintiff,  by 
striking  out  the  words  trespass  on  the  case, 
and  inserting  the  word  debt,  so  as  to  make  it 
conform  to  the  action  in  which  the  principal 
was,  in  fact,  arrested  ;  the  plaintiff's  attorney 
not  having  discovered  the  mistake  until  after 
a  suit  against  the  bail.  Jlorrell  and  others 
v.  Pixley  and  others,  256 

2.  Where  a  plea  concludes  with  a  similiter,  in- 
stead of  a  verification,  and  the  plaintiff,  with- 
out replying,  goes  to  trial,  the  mispleading 
is  cured  by  verdict.  Coan  v.  ft/utmore, 

35.3 


APPEAL    FROM    CHANCERV. 


with  a  knowledge  of  such  facts  and  circum- 
stances as  ought  to  put  him  on  inquiry.  An- 
derson and  others  v.  Van  Men,  343 
|  3.  A  note,  endorstd  after  it  has  become  due, 
•cannot  be  set  oft' in  an  action  brought  against 
tire  endorsee  by  the  assignee  of  the  maker, 

ib. 

4.  Where  A.  delivers  a  note  to  B.  to  receive 
the  amount,  and  apply  it  to  the  payment  of 
a  note  from  A.  to  B.,  this  is  an  equitable  as- 
signment of  the  note,  and  vests  an  authority, 
coupled  with  an  interest,  in  B.,  and  B.  will 
not  be  guilty  of  a  conversion  by  refusing  to 
deliver  the  note  to  A. '  Canjield  v.  Jllovger, 

346 

5.  The  assignee  of  a  hond  ma}-  maintain  trover 
for  it,  in  his  own  name,  against  the  obligor, 
who  has  got  it  into  his  possession,  and  con- 
verted it.     Clowes  v.  Ha-wley,  484 

6.  A  nd  such  bond  being  conditioned  for  the  con- 

veyance of  a  certain  lot  of  land  by  the  ob- 
ligor to  the  obligee,  and  his  assigns,  if  it  ap- 
pears that  the  obligee,  or  the  plaintiff,  has 
done  every  thing  requisite,  on  his  part,  to 
entitle  him  to  a  conveyance,  the  damages  he 
will  be  entitled  to  recover  will  be  the  value 
of  the  taud  which  was  to  be  conveyed,     ib. 


1.  No  appeal  lies  from  a  decree  pronounced  by 
the  court  of  chancery,  on  the  default  of  the 
defendant,  iu  not  appearing  at  the  hearing, 
after  the  cause  had  been  regularly  set  down, 
and  regular  notice  for  that  purpose.  Sands 
v.  Hildreth,  493 

.2.  Where  a  cause  on  appeal  comes  on  te  hearing, 
if  the  transcript  of  the  record,  or  certified 
copies  of  the  pleadings,  evidence,  and  pa- 
pers, read  in  the  court  below,  be  not  filed  in 
the  court  of  errors,  the  counsel  for  the  ap- 
pellant will  not  be  allowed  to  read  the  origi- 
nal paper  produced  by  the  register  of  the 
court  of  chancery,  but  the  appeal  will  be 
dismissed  with  costs.  Winter  v.  Green  and 
others,  497 

3.  Whether  an  appeal  will  lie  from  a  decree  of 
costs  only,  in  any  case  ?  Qutere.  Travis 
and  others  v.  Waters,  500 

4.  But  where   a  plaintiff  in  chancery  has  been 

guilty  of  laches,  or  waived  his  claim  to  costs, 
by  his  neglect  and  inattention  in  obtaining 
the  final  decree,  no  appeal  will  lie  from  the 
order  of  the  chancellor  refusing  his  applica- 
tion for  costs.  ib. 


ARREST    OF    JUDGMENT. 
VHt  Judgment,  II. 


ASSIGNMENT. 

1.  Courts  of  law  take  notice  of  assignments  of 

choses  in  action,  and  will  protect  the  rights 
of  the  assignee,  against  any  person  having 
notice.     Anderson  and  others  v.  Van  Men, 

343 

2.  Actual  notice  of  the  assignment  need  not  be 
shown ;  hut  it  is   enough  if  the  party   acts 


ASSUMPSIT, 

1.  If  A.,  at  the  request  of  B.,  send  the  goods  oT 

B.  to  his  (A.'s)  agent  to  be  sold,  who  sells 
them  on  a  credit  to  a  person  who  becomes 
insolvent  before  the  time  of  payment,  A.  is 
not  liable  for  the  amount  Alexander  v. 
Pink,  218  ' 

2.  Where  there   is  a  covenant  to  pay  money, 

and  part  has  been  paid,  assumpsit  will  lie  on 
the  implied  promise  to  pay  the  balance. 
Danforth  v.  Schoharie  and  Duunesburgh 
Turnpike  Company,  227 

3.  Where  a  special  agreement  subsists  in  full 
foree,  the  plaintiff  cannot  recover  under  the 
money  counts.  Raymond  and  others  v. 
Bearnurd,  274 

4.  The  law  will  not  imply  a  promise  by  a 
client,  to  his  attorney,  who  has  brought  a 
suit  for  less  than  250  dollars  in  the  supreme 
court,  to  pay  him  full  costs.  Scott  and 
JVigram  v.  Elmendorf,  315 

5.  If  a  servant,  or  labourer,  agrees  to  serve  \ 
certain  length  of  time,  to  be  paid  at  a  cer- 
tain stipulated  rate  for  each  determinate 
portion  of  work  performed,  and  leaves  his 
master  before  the  expiration  of  the  time,  he 
can  maintain  no  action  to  recover  the  price 
of  the  work  actually  done,  at  the  rate  agreed 
upon;  for  the  contract  is  entire,  and  the 
mode  of  payment  adopted  by  the  parties 
does  not  disjoin  it.    Jl'JWillan  v.  Vanderlip, 

155 

6.  Where  the  promise  of  one  party  is  the  con- 
sideration of  the  promise  of  the  other,  the 
promises  must  be  concurrent  and  obligatory 
on  both  parties  at  the  same  time.  Tucker 
v.  Woods,  190 

S.  P.    Keep  and  Hale  v.  Goodrich,  39." 

7 ■  And  if  not  alleged  to  have  been  made  con- 
currently, it  is  good  ground  for  arresting  the 
iudgment.     Keep  and  Bale  v.  Woods,      ib. 
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3.  In  assumpsit  on  a  parol  submission  to  arbitra- 
tion, where  the  promise  of  the  defendant,  to 
perform  the  award  of  E.,  was  stated  to  be  in 
consideration  of  the  plaintiff's  promise  to 
fulfil  the  award  on  his  part,  and  both  promises 
•were  laid  in  the  declaration  to  be  concur- 
rent ;  and  the  proof  at  the  trial  was,  that 
though  the  defendant,  several  times  prior  to 
the  'i8th  of  January,  1814,  had  agreed 
to  abide  by  the  award  of  E.,  yet,  at  that 
time,  the  plaintiff  declared  toE.,  that  though 
the  defendant  was  to  be  bound  by  his  award, 
he,  the  plaintiff,  was  not  to  be  bound,  but  af- 
terwards he  told  E.  that  he  would  be  bound 
by  his  award,  and  E.,  without  any  further 
communication  with  the  parties,  made  his 
award  in  May,  1814.  It  was  held  that  the 
promises  in  this  case,  not  being  concurrent, 
the  defendant's  promise  was  a  nudum  pac- 
tum, and  not  binding  on  him,  ib. 
9.  Payment  of  part  of  the  debt,  by  the  debtor, 
is  not  a  consideration  which  will  support  a 
promise  to  forbear  to  sue.  Pabodie  v. 
King,  426 
10.  Indebitatus  assumpsit  lies  by  the  holder  of  a 
note  payable  to  bearer,  or  by  the  endorser  of 
a  note  against  the  maker.    Pierce  v.  Crafts, 

90 

Vide  Agent  op  Government,  2.  Corporation. 


ASSUMPSIT  FOR  WORK  AND  LABOUR. 


1.  If  a  labourer,  or  servant,  agrees  to  work  or 

serve  for  a  certain  length  of  time,  to  be 
paid  at  a  certain  stipulated  rate  for  each 
determinate  portion  of  work  performed,  or 
service  rendered,  he  cannot,  if  he  quits  his 
employer  or  master  before  the  stipulated 
term  of  service  has  expired,  maintain  an  ac- 
tion to  recover  the  price  of  the  work,  or 
service  actually  performed;  for  the  con- 
tract is  entire,  and  the  mode  of  payment 
adopted  by  the  parties  does  not  disjoin  it, 
but  the  performance  of  the  contract  is  a 
condition  precedent  to  the  right  of  action 
for  the  price  of  service  or  labour.  McMil- 
lan v.  Vandetiip,  1C5 

2.  Where  one  person  employs  the  slave  of  ano- 
ther, the  law  implies  a  promise  to  pay  the 
master  for  the  services  of  the  slave.  Cook 
v.  Nus ted,  188 

S.  A  physician  who  furnishes  medicine  to,  and 
attends  upon,  a  pauper,  cannot  recover  for 
his  services  from  the  overseers  of  the  poor, 
unless  it  were  done  at  their  request,  or  they 
have  subsequently  promised  to  pay.  Everts 
and  Allen  v.  Adams,  352 


ASSUMPSIT    FOR    MONEY    HAD    AND  RE- 
CEIVED. 


1.  Where  a  special  agreement  subsists  in  full 
force,  the  plaintiff  cannot  recover  under  the 
money  counts.  Raymond  and  others  v. 
Beamard,  274 


2.  But  if  the  agreement  has  been  rescinded  by 
the  defendant,  the  plaintiff  may,  under  a 
count  for  money  had  and  received,  recover 
back  money  paid  by  him  on  account  of  the 
agreement,  ib. 

S.  So,  where  part  of  the  purchase-money  of 
goods,  which  the  plaintiff  had  agreed  to  call 
for  and  take  within  a  certain  time,  was  paid 
in  advance,  and  the  plaintiff  did  not  call 
within  the  time,  but  some  time  after  the  ex- 
piration of  it,  demanded  the  goods,  and  the 
defendant  refused  to  deliver  them,  the  plain- 
tiff is  entitled  to  recover  back  the  money 
paid  in  advance,  ib. 

4.  And  a  demand  of  the  money  before  bringing 
the  action  is  unnecessary,  ib. 

5.  Nor  will  a  tender  of  it  extinguish  the  right, 
but  will  only  preclude  a  claim  of  interest, 

ib. 

6.  If  the  receiver  of  the  money  of  another  be 

directed  by  his  principal  to  pay  it  over  to  a 
third  person,  and  he  expressly  promises  so 
to  pay  it,  such  third  person  may  maintain 
an  action  in  his  own  name,  against  the  re- 
ceiver, for  money  had  and  received.  Weston 
v.  Barker,  276 

7.  So,  where  A.  assigns  securities  to  B.,  in  trust, 

to  dispose  of  part  of  the  money  to  be  re- 
ceived thereon  to  certain  specified  purposes, 
and  to  hold  the  balance  subject  to  the  order 
of  A.,  which  trust  B.  accepts;  and  It.  then 
directs  B.  to  pay  the  balance  to  C,  and  B. 
afterwards  receives  the  money  due  on  the 
securities;  C.  may  maintain  an  action  for 
money  had  and  received  against  B.,  to  re- 
cover the  balance  :  the  acceptance  of  the 
trust  by  B.,  being  equivalent  to  an  express 
promise  -to  the  person  to  wh'im  A.  should 
direct  the  monev,  when  received,  to  be  paid, 

ib. 

8.  Money  paid  in  advance,  on  account  of  servi- 

ces to  be  performed,  may  be  recovered 
back,  in  case  of  non-performance,  in  an  ac- 
tion for  money  had  and  received.  Wheeler 
and  Bracket  v.  Board,  36S 

9.  The  defendant  is  not  bound  to  show  a  per- 
formance of  the  agreement  on  his  part;  but 
the  plaintiff  must  prove  the  non-perform- 
ance, iL 


I'iilc  Agreement,  2,  3.    Assimtsit,  3. 


ATTACHMENT. 


1.  Affidavits  for  an  attachment  must  be  entitled 

in  the  civil  suit,  until  the  attachment  is 
granted,  after  which  the  proceedings  must 
be  in  the  name  of  the  people.  Jn  the  mat- 
ter of  Branson  and  Mite  hill,  460 

2.  But  it  seems  that  affidavits  to  support  a  mo- 
tion for  an  attachment  against  a  printer  of  a 
newspaper,  reflecting  on  the  parties  or  pro- 
ceedings in  a  cause  peuding  in  the  court, 
need  not  be  entitled  at  all ;  and  if  entitled 
erroneously  they  cannot  be  read,  il>. 

3.  Whether  they  may  not  be  entitled  in  the 
civil  suit  pending.     Quaere,  ib. 
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Attachment  against  absent  and  a!>»conrlin£  debtors. 
f'idc  Absent  and  Ahsconuinu  Uebtols. 


ATTORNEY. 

1.  A  defendant  in  a   suit  for  an  attorney's  bill, 

cannot  contest  the  items  at  the  trial,  but 
ought  to  apply  to  the  court  to  have  the  hill 
taxed.     Scott  and  IVigram  v.  Elmendorf, 

315 

2.  As  between  attorney  ami  client,  the  {'firmer 
is  entitled  to  common  pleas  costs  only,  where 
li is  charges  arise  from  his  employment  in  a 
suit  for  the  recovery  of  a  sum  less  than  250 
dollars,  especially  vi  here  he  brings  his  action 
on.  the  implied  assumpsit  arising  from  his 
retainer,  ib. 

3.  An  attorney,  who  receives  a  note  from  his 
client  to  colleet,  is  warranted,  by  his  general 
retainer,  to  bring  a  second  suit  on  the  note', 
after  being  nonsuited  in  the  first  for  want  of 
sufficient  proof  of  the  execution  of  the  note. 
Scott  v.  Ehnendorf,  317 


AUCTION. 
Vide  sale,  2. 

AVERMENT. 
Vide  Agreement,  6. 

AUTHORITY. 


it  conform  to  the  action  in  which  the  prin- 
cipal was,  in  fact,  arrested,  the  plaintiff's 
attorney  not  having  discovered  the  mistake 
until  alter  a  suit  against  the  bail.  JHorvell 
and  others  v.  Pixley  and  others,  256 

An  action  on  a  bail  bond  may  he  brought  in 
this  court,  where  the  original  suit  was  in  a 
court  of  C.  1'.,  as  of  Madison  county,  and 
the  principal  resided  in  Montgomery,  and 
the  bail  in  JMadison  ,•  as  this  court  will  re- 
lieve the  hail  on  the  same  terms  as  the  court 
below,  and  costs,  as  in  the  C.  P.  only,  are 
allowed.     Gardiner  v.  Burham  and  Olcott, 

459 


BAILMENT. 

1.  Where  the  promissory  note  of  a  third  person 

is  deposited  by  a  debtor,  with  his  creditor,  as 
collateral  security  for  a  debt,  such  note  is  a 
a  pledge  in  which  the  pawnee  has  merely  a 
special  property  ;  the  general  ownership  re- 
maining in  the  pawnor.     Garlick  v.  James% 

146 

2.  The  pawnee's  authority  extends  no  farther 

than  to  receive  the  amount  of  the  note  from 
the  maker,  and  not  to  compromise  with  him 
for  a  less  sum  than  appears  on  the  face  of  the 
note,  nor  to  dispose  of  it  in  any  other  man- 
ner, until  after  the  default  of  the  pawnor  in 
redeeming,  ib. 

5.  Where  the  pledge  is  for  an  indefinite  period, 
the  pawnor  should  be  called  on  to  redeem 
before  the  pawnee  can  dispose  of  the  pro- 
perty ;  and  if  the  pawnor  is  absent,  or  cannot 
be  found,  judicial  proceedings  should  be  had, 
to  bar  his  right  of  redemption,  ib. 


ride  ATTORSsr,  3.  Barox  asdFe.me,  4.   Frauds,  2,  3. 


BARON  AND  FEME. 


AWARD. 

Where  there  is  a  submission  to  arbitration  of 
all  the  detnands  which  either  party  had 
against  the  other,  the  award  is  a  conclusive 
bar  to  an  action  for  any  demand  subsisting 
at  the  time  of  the  submission  and  award, 
though  the  plaintiff  can  show  that  the  de- 
mand for  which  the  action  is  brought  was, 
by  mistake,  cmitteil  to  be  laid  before  the  ar- 
bitrators, and  was  not  considered  or  decided 
upon  by  them.   Jl'hceler  v.  Van  Jlovien,  Jll 


B 


BAIL. 


1,  A  bail  piece  in  a  cause,  after  an  attempt  by 
the  bail  to  surrender,  was  not  allowed  to  be 
amended  at  the  instance  of  the  plaintiff,  by 
striking  out  the  words  trespass  on  the  case, 
and  inserting  the  word  debt,  so  as  to  make 
Vol.  XD.  4 


Where  a  husband  and  wife  separate,  without 
any  provision  being  made  for  the  maintenance 
of  the  wife,  the  husband  is  liable  for  necessa- 
ries furnished  her,  suitable  to  his  condition 
in  life.     Lock-wood  v.  Thomas,  248 

Whether'the  circumstance  that  the  wife  has 
a  separate  estate  of  her  own,  will  exonerate 
the  husband  from  providing  for  Iter  mainte- 
nance, and  how  far  it  will  Have  that  effect. 
Qucere  ?  ib. 

If  a  wife  leave  her  husband,  although  volun- 
tarily, and  without  sufficieni: cause,  and  after- 
wards offers  to  return  to  him,  his  liability, 
for  necessaries  furnished  to  her,  is  thereby 
revived.     J\frGahay  v.  fVilliavis,  293 

And  if  application  is  made  to  the  husband  by 
a  third  person,  on  behalf  of  the  wife,  to  re- 
ceive her,  and  he,  without  questioning  the 
authority  of  the  person  applying,  put9  his 
refusal  on  some  other  ground,  it  will  he  tan- 
tamount to  a  personal  application  by  the 
wife  herself,  ib. 

If  a  woman  leaves  her  husband,  and  lives 
separately  from  him,  he  i9  not  liable  for  her 
contract?)  foe  necessaries,  although  the  per- 
son giving  credit  to  her  does  not  know  of 
the  elopemeut,  ib. 
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6.  If  a  husband  turns  away  liis  wife,  lie  gives 
her  a  credit  wherever  she  goes,  and  must 
pay  lor  necessaries  furnished  lier.  J\l(Ga- 
hay  v.  Williams,  -9o 

BASTARD. 

1,  Where  an  order  of  filiation  and  maintenance 
has  been  inade  by  two  justices  against  the 
putative  father  of  a  bastard  child,  and  the 
child  has  been  supported  and  maintained  by 
its  mother,  an  action  of  assumpsit  will  not 
lie  by  the  mother  against  the  overseers  of  the 
poor,  for  the  maintenance  and  support  of  the 
child,  without  showing  an  express  promise  to 
pay  for  the  support  of  it;  or  that  the  over- 
seers of  the  poor  had  received  money  under 
the  order.  Steevens  anWrWfatber  v.  How- 
ard,  ^^  195 

2.  And  in  such  action  it  is  competent  for  the 
defendants  to  show  that  the  child  had  no  set- 
tlement in  the  town  of  which  they  are  the 
overseers,  notwithstanding  the  order  of  the 
justices  was  granted  on  their  application,  ib. 

BILLS   OF    EXCHANGE   AND  PROMISSORY 
NOTES. 

I.  Endorsement',  and  when  the  consideration 
may  be  inquired  into, 

II.  Demand  and  notice. 

III.  Action  and  damages. 

I.  Endorsement,  and -when  the  const  deration 
may  be  inquired  into. 

1.  A    note  void  ab  initio,  is  not  valid  in  t>.e 

hands  of  an  endorsee  without  notice.  It'ig- 
gin  and  Wiggin  v.  Bush,  .306 

2.  Where  it  appears,  from  a  memorandum  on 

the  back  of  the  note,  that  it  was  dated  after 
it  was  obtained,  this  is  implied  notice  to  an 
endorsee  of  fraud  in  the  manner  of  obtain- 
ing the  note,  ib. 

3.  A  note  executed  by  a  debtor  to  a  creditor, 
to  induce  him  to  withdraw  his  opposition  to 
the  debtor's  obtaining  bis  discharge  under 
an  insolvent  law,  is  void,  ib. 

4.  A  note  endorsed    after  it  has   become   due 

cannot  be  set  off  in  an  action  brought  against 
the  endorsee  oy  the  assignee  of  the  maker. 
Anderson  and  others  v.  Van  .'Lien,  S43 

5.  Where  a  prior  endorsee  cannot  maintain  an 

action  against  a  subsequent  endorser,  no 
person  deriving  title  under  the  prior  endor- 
see, with  knowledge  of  the  facts,  can  main- 
tain an  action  against  the  subsequent  endor- 
ser. fferricR  v.  Carman,  l.i9 
C.  U-,  for  value  received,  delivered  to  C.  a  note 
made  by  R.,  payable  by  C,  and  endorsed  by 
H.,  in  blank,  as  security,  and  C.  afterwards 
endorsed  and  sold  the  note  to  B.  for  a  lesi 
sum,  who  took  it  at  his  own  risk,  with  know- 
ledge  of  the  manner  of  endorsing  the  note; 
in  an  action  brought  by  B.  against  H.,  the 
second  endorser,  it  was  held,  that  as  C->  the 


original  pnyee,  could  not,  directly  or  i«di  - 
reel!}',  maintain  an  action  on  the  note  against 
II.,  neither  could  B.,  deriving  his  title  from 
C,  recover  against  H.    Herrick  v.  Carman, 

159 

II.  Demand  and  notice. 

7.  To  fix  an  endorser,  the  holder  must  demand, 

or  use  due  diligence  to  obtain,  payment  of 
^e  note  when  it  becomes  due  ;  and  when 
the  maker  makes  default,  he  must  give  no- 
tice thereof,  with  due  diligence,  to  the  endor- 
ser.    Griffin  v.  Goff,  423 

8.  A  demand  of  payment  cannot  be  made  until 

the  third  day  of  grace,  unless  the  third  day 
he  Sunday,  iu  which  case  it  is  due  on  the 
second  day,  ib. 

9.  Notice  to  the  endorser,  prior  to  a  demand  on 

the  maker,  is  a  nullity,-  ib. 

10.  Where  a  demand  of  payment  is  made  on  the 
day  on  which  a  note  is  payable,  and  notice  is 
given  to  the  endorser  on  the  third  day  there- 
after, the  endorser  is  not  liable,  anil  a  subse- 
quent promise  to  pay  will  not  muke  him  lia- 
ble, unless  it  he  explicit  and  unequivocal,  and 
with  a  full  knowledge  of  all  the  facts,        ib. 

IU.  Action  and  damages. 

11.  The  holder  of  a  bill  of  exchange,  drawn  in 

JYew- Fork  on  England,  returned  protested 
for  non-payment.,  is  entitled  to  recover  of  the 
drawee  or  endorser,  here,  the  contents  of 
the  bill,  at  the  rate  of  exchange,  or  the 
price  of  bills  on  England,  at  the  time  of  the 
notice  of  its  dishonour,  with  '20  per  cent, 
damages,  and  interest.  Graves  v.  Dash,  in 
Error,  17 

N.  B.  The  case  of  Hendricks  v.  Franklin,  in 
the  S.  C.  contra,  4  Johns.  Hep.  119.,  is 
reverted. 

12.  Indebitatus  assumpsit  lies  by  the  holder  of 
a  note,  payable  to  bearer,  or  by  the  endorsee 
of  a  note,  against  the  maker.  Pierce  v. 
Crafts,  90 

13.  And  a  note  payable  to  A.  B.,  or  bearer,  may 
be  given  in  evidence,  under  the  money 
counts,  ib. 

•  When  taking  a  promissory  note  is  a  payment.     Vide 
1'AYMtNT,  1,  2. 

BILL  OF  REVIVOR. 
Vide  Chanckrv,  2,  3. 

BOND. 

1.  The  assignee  of  a  band  may  maintain  trover 

for  it,  in  his  own  name,  against  the  obligor, 
who  has  got  it  into  his  possession,  and  con- 
verted it.     Clowes  v.  Huioley,  484. 

Vide  Assignment,  5,  6. 

2.  On  a  judgment  for  the  penalty  of  a  bond,  the 
plaintiff  cannot,  by  his  execution,  collect  more 
than  the  sum  mentioned  in  the  condition  of 
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H+e  bond,  with  interest  and  costs.    Van  Wyck 
v.  Montrose,  350 

3.  And  where  the  interest  of  a  second  judgment 
creditor,  who  has  issued  and  delivered  a  ji. 
J'a.  to  the  sheriff,  would  be  affected,  it  can- 
not be  done  even  with  the  consent  ©f  the  de- 
fendant, ib. 


BOOKS  OF  ACCOUNT. 
When  evidence.     Fide  Evidence,  If.  10. 

BROKER. 
■Vide  Frauds,  1,2,3. 
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Shoolbred  v.  Nutt,  Park,  300.  1  Marsh.  475. 

135 
Shotwell,  matter  of,  10  Johns.  Rep.  304.  31 

Smith  v.  Smith,  2  Johns.  Rep.  242.  443 

v.  Burke,  10  Johns.  Rep.  110,  206 

Tatlock  v.  Harris,  3  Term  Rep.  174.  94 

Tavlor  v.  Philips,  3  East,  156.  181 

Turner  v.  Fendall,  1  Crunch,  117.  396 

Vischer  v.  Yates,  11  Johns.  Rep  23.  1 

Waddingtor,  v.  Oliver,  2  JVew  Rep.  61.  1-60 

Ward  i>.  Evans,  2  Ld.  Raym.  928.  280 

Waring  v.  Lockwood,  10  Johns.  Rep.  108.       206 
Warren  v.  Lynch,  5  Johns.  Rep.  244.  198 

Wavnam  v.  Bond,  1  Campb.  175.  94 

Whetherby  v.  Mann,  11  Johns.  Rep.  518.      411 
Wise  v.  Withers,  3  Crunch,  331.  26T 


CERTIORARI  TO  A  JUSTICE^S  COURT. 


1.  On  the  return  of  a  certiorari,  it  is  too  late  <o 
object  that  the  affidavit,  on  which  it  was 
allowed,  was  made  after  the  time  limited  by 
the  statute.     I,ovet  v.  Green,  204 

2.  The  irregularity  should  be  taken  advantage 
of  by  a  motion  to  quash  the  certiorari  before 
its  return,  ih. 

3.  Where   the   whole  evidence  is  not  returned 

by  the  justice,  before  whom  a  judgment  had 
been  obtained  on  a  promissory  note,  which 
the  defendant  alleged  was  not  for  a  good 
consideration,  and  the  cause  was  fairly  sub- 
mitted to  the  jury,  who  found  for  the  plain* 
tiff,  the  court  will  not  reverse  the  judgment, 
though,  from  the  evidence  returned,  there  is 
some  reason  to  believe  that  a  larger  sum 
was  included  in  the  note,  which  was  given 
for  fees  and  services  as  a  deputy  slKrriff,  than 
was  warranted  by  law.     Woodin  v.  Jfoofut, 

298 

4.  On  the  return  to  a  certierari,  the  error  com- 
plained of  ought  to  appear  affirmatively, 
otherwise  the  judgment  of  the  justice  will  be 
presumed  to  he  correct.  Clements  v.  Ben~ 
jamin  and  another,  2S9 

5.  If  the  return  is  imperfect,  or  defective,  the 

plaintiff  in  error  ought  to  procure  a  farther 
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return.    Clements  v.  Benjamin  and  another, 
J  299 

6.  The  judgment  of  a  justice  will  not  be  revers- 
ed, because  he  hat!  previously  expressed  an 
opinion  in  the  cause.  Jll'JJoivell  v.  Van 
JDeusen  and  Delamater,  356 

7.  If  a  justice  mislead  a  defendant,  by  informing 
him  that  the  cause  was  discontinued,  and 
afterwards  give  judgment  against  him  in  his 
absence,  the  judgment  will  be  reversed. 
Tyler  v.  Olney,  STS 

8.  If  an  improper  question  has  been  put  to  a 

witness,  and  answered,  but  which  is  imme- 
diately corrected  by  the  justice,  the  judg- 
ment will  not  be  reversed  on  that  account. 
Broivn  v.  Coiuell,  384 


Vide  Courts  of  Justices  of  the  Peace,  III.  8.  V[. 
19,20,21,21'.  VII.  27. 


between  the  solicitors  or  counsel.  JMoncil 
v.  Lawrence  and  other's,  521 

9-  Where  a  decree  is  entered  by  consent,  there 
can  be  no  rehearing;  but  the  party,  in  case 
of  fraud  or  collusion,  must  seek  relief  by  an 
original  bill,  ib. 

10.  It  stems  that  all  persons  are  bound  to  take 

notice  of  decrees  in  chancery,  as  well  as  of 
judgments  at  law,  but  not  of  interlocutory 
orders,  ib. 

11.  It  seems  that  if  a  party  is  present  in  court, 
and  has  knowledge  of  any  order  or  proceed- 
ing of  the  court,  and  does  an  act  contrary 
to  it,  it  is  a  contempt,  ib. 

Vide  Mortgage,  1,  2.    Fraudulent  Sales  and  Con- 
veyances, 3,  4,  5. 


CHEAT. 


CHAMPERTY. 
•  Vide  Deed,  II.  14. 

CHANCERY. 


1.  If  a  party,  in  a  suit  in  chancery,  dies  before 

costs  are  decreed,  the  right  to  costs,  up  to 
that  time,  is  extinguished;  unless  the  costs 
are  payable  out  of  a  particular  fund,  or  are 
connected  with  a  duty  towards  the  parly 
claiming  them,  when  they  are  granted  as 
matter  of  relief.  Travis  and  others  v.  Ha- 
ters, 500 

2.  But  the  plaintiffs,  on  a  hill  of  revivor,  can- 
not claim  the  costs,  unless  I  hey  come  before 
the  court  expressly  in  the  character  of  per- 
sonal representatives  of  the  deceased  pariv, 

ib. 

3.  So,  if  the  bill  of  revivor  state  the  plaintiffs  to 

be  the  hein  and  devisees  of  the  part)-  de- 
ceased, though,  in  fact,  they  be  also  his  eav- 
cutors,  yet  they  can  be  taken  notice  of  only 
in  the  former  character, jn  which  they  ap- 
pear before  the  court,  il>. 

4.  The  general  rule  in  law  and  equity,  is,  that 

where  the  party  dies  before  judgment  or  a 
decree,  the  costs  die  with  the  person,        ib. 

5.  Costs  in    dqOity  rest  in  the  discretion  of  the 

chancellor,  and  do  not  always  tallow  a  de- 
cree in  favour  of  the  party  praying  relief, 

ih. 

6.  If  a  final  decree  is  silent  as  to  costs,  the  ques- 

tion of  costs  not  having  been  expressly  re- 
served, the  court  will  not  grant  them  on  a 
subsequent  application,  unltMj  there  is  a  re- 
hearing on  the  merits,  ib. 

7.  A  decree  On  a  bill  for  a  specific  perform- 
ance, on  the  coming  in  of  the  master's  re- 
port ns  to  (he  quantity  of  land  to  be  con- 
veyed, and  the  payments  made,  directing 
the  balance  due  to  be  paid,  and  the  convey- 
ance to  be  executed,  is  a  final  decree,        ib. 

g.  A  decree  entered  by  consent  of  the  solicitors 
or  counsel  of  the  parties,  cannot  be  set  aside 
on  motion,  unless  there  be  fraud  or  collusion 


1.  A  person  who  obtains  goods  under  pretence 
that  he  lived  with,  and  was  employed  by  A. 
13.,  who  sent  him  for  them,  is  indictable  for 
obtaining  goods  by  false  pretences,  under 
the  statute,  sess.  36.  c.  29.  s.  13.  1  R.  L. 
410.     The  People  v.  Johnson,  292 

2.  Where  the  credit  is  obtained  by  means  of 
the  false  pretence,  the  case  comes  within 
the  statute,  ib. 

3.  The  statute  introduced  a  new  rule  of  law  ; 

the  common  law  extending  only  to  cheats, 
effected  by  means  of  any  false  token,  having 
the  semblance  of  public  authority,  or  in  any 
manner  touching  the  public  interest,  ib. 


CHOSES   IN  ACTION. 
Vide  Assignment,  I. 


COMMON    CARRIERS. 

A  person  who  receives  and  forwards  goods, 
taking  upon  himself  all  the  expenses  of  trans- 
portation, for  which  he  receives  a  compen- 
sation from  the  owner  of  the  goods,  but 
who  has  no  concern  in  the  vessels  by  which 
they  are  forwarded,  or  interest  in  the  freight, 
is  not  a  common  carrier.  Jtoberts  v.  Tnr. 
?ier,  232 


COMMON  SCHOOLS. 

The  act  relative  to  common  schools,  (sess.  3  5. 
p.  Hi.  S..S.  1  JV%  Ji.  /,.  2fi|.,)  authorizes  the 
inhabitants  of  a  school  district,  to  meet  and 
vole  a  lax  on  the  resident  inhabitants  of  the 
district,  for  the  purpose  of  building  a  school 
house,  tic,  and  to  choose  trustees,  who  are 
to  raise  the  sum  voted  by  an  assessment  on 
all  the  taxable  inhabitants,  agreeable  to  the 
levy  on  which  the  town  tax  was  levied  the 
flit-ceding  year.  A  tax  was  voted  by  the 
inhabitants  of  a  school  district,  in  September, 
1813,  and  the  trustees  made  out  their  assess- 
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rtient  agreeable  to  the  levy  of  the  town  tax, 
for  the  year  1813,  by  which  A.,  who  was  a 
taxable  inhabitant  of  the  town,  at  the  time 
the  tax  was  voted,  but  not  a  resident  or  taxa- 
Lie  inhabitant  in  the  year  1812,  was  assessed 
his  proportion-  It  was  held,  that  the  tax 
list  of  the  preceding  year  must  be  under- 
stood, according  to  the  general  law  relative 
to  the  assessment  and  collection  of  taxes,  to 
mean  the  year  ending  on  the  first  day  of 
August,  and  that  the  assessment  of  the  trus- 
tees on  A.  was,  therefore,  correct.  Ryder 
y.  Cudderback  and  Coleman,  413 


CONTEMPT. 


Vide  Chancery,  I!, 


CONTRACT. 


Costa  in  chancery,    Vide  Chancery,  1,  2,  3,  4,  5,  6. 

II.  Costs  in  particular  actions,  and  in  ac- 
tions by  and  against  particular  persons. 

6.  If  judgment,  on  demurrer,  be  given  against  an 

executor  or  administrator,  plaintiff,  he  must 
pay  costs.  Salisbury's  executor  v.  The  heirs 
of  Philips,  280 

7.  A  defendant  in  a  suit  for  an  attorney's  bill, 

cannot  contest  the  items  at  the  trial,  but 
ought  to  apply  to  the  court  to  have  the  bill 
taxed.    Scott  and  If'igram  v.  Elmendorf, 

315 

8.  As  between  attorney  and  client,  the  former 
is  entitled  to  common  pleas  costs  only, 
where  his  charges  arise  from  his  employ- 
ment in  a  suit  for  the  recovery  of  a  sum  less 
than  250  dollars,  especially  where  he  brings 
his  action  on  the.  implied  assumpsit  arising 
from  his  retainer,  ib. 


Vide  Agreement. 


Co3ts  under  the  insolvent  law.     Vide  Insolvent,  2. 


CORPORATION. 


COVENANT. 


A  corporation  may  be  liable  on  a  contract  not 
under  seal,  and  that  where  the  promise  is 
implied  as  well  as  where  it  is  express. 
Tianforth  v.  Schoharie  and  Duanesburgh 
Turnpike  Company,  227 


COSTS. 

I.  Costs  in  general. 

II.  Costs  in  particular  actions,  and  in  ac- 
tions by  and  against  particular  persons. 

J.  Costs  in  general. 

1.  Where  a  judgment  is  reversed  in  part,  and 

affirmed  in  part,  no  costs  are  allowed  on 
either  side.    Anonymous,  340 

2.  Where  bail,  in  a  suit  in  the  C.  P.,  are  sued 
on  the  bail  bond,  in  the  supreme  court,  C. 
P.  costs  only  are  allowed.  Gardiner  v. 
Burham  and  Olcott,  459 

Further  as  to  C.  P.  costs.     Vide  Attorney,  2. 

3.  The  general  rule  in  law  and  equity  is,  that 

where  the  party  dies  before  judgment  or 
a.  decree,  the  costs  die  with  toe  person. 
Travis  and  others  v.  Waters,  500 

■t.  The  plaintiff  in  error,  in  the  taxation  of  costs, 
is  to  be  allowed  for  four  copies  of  the  cases 
or  paper  books  only.     Clason  v.    Shotiuell, 

512 

5.  Costs  for  the  travel  and  attendance  of  wit- 
nesses, at  Nev>-York,  examined  ex  parte, 
are  not  allowable,  ib. 

''ntt  on  appeal  from  chancery.     Vidt  Appeal  rnOM 
Chancery,  3,  4. 


1.  D.  and  J.  being  seised  of  land  as  devisees,  for 

life,  and  also  seised  in  fee,  as  heirs  of  the 
devisor,  of  two  sixths  of  the  same  land,  and 
having  conveyed  the  land  by  deed,  in  fee, 
with  covenants  of  seisin,  he. ;  it  was  held 
that  the  grantee  could  recover  damages  for  a 
breaeh  of  the  covenant  of  seisin,  in  propor- 
tion only  as  the  title  had  failed  ;  that  is,  four 
sixths  of  the  consideration  money,  with  inte- 
rest, deducting  the  value  of  the  life  estate  in 
the  four  sixths ;  but  without  allowing  interest 
during  the  lives  of  the  defendants,  as,  during 
that  time,  the  plaintiff  could  not  be  called  on 
for  the  mesne  profits     Guthrie  v.  Pugsley, 

126 

2.  Where,  by  an  agreement  under  seal  between 
A.  and  1$.,  a  controversy  between  them  was 
submitted  to  arbitration,  and  it  was  agreed 
that  the  sum  to  be  awarded  by  the  arbitra- 
tors in  favour  of  B.,  should  be  credited  on  a 
note  which  A.  held  again6t  B. ;  B.  cannot 
maintain  an  action  for  a  breach  of  covenant 
in  not  crediting  the  amount  of  the  award  on 
the  note,  without  averring  that  the  note  had 
been  assigned  before  it  fell  due.  Flint  v. 
Clark,     '  37* 

3.  The  covenant  and  award  operate  as  a  receipt 
pro  tanto  of  the  amount  of  the  note;  and 
whenever  the  balance  should  be  paid,  the 
note  would,  in  judgment  of  law,  be  satisfied, 

ib. 

4.  Covenant  docs  not  lie  on  an  agreement  of 

partnership,  to  compel  the  payment  of  a 
balance  due  to  the  partnership  from  one  of 
the  partners.  JVrven  v.  Spickerman  and 
Stever,  401 


Vide  Asstmpeit,  3. 
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COVERTURE. 

Jride  Abatement,  3,  4. 

COURT  MARTIAL. 

fide  False  Imprisonment,  1,  2,  3,  4. 

COURTS   OF   THE  UNITED   STATE*. 

1.  To  entitle   a  defendant  to  remove  a  cause 

from  the  supreme  court  of  this  state  into  the 
circuit  oourt  of  the  United  States,  pursuant 
to  the  act  of  congress,  (I  Cong.  sess.  1.  ch. 
20.  s.  12.,)  he  must  file  his  petition  for  re- 
moval at  the  time  of  putting  in  special  bail. 
Redmond  v .  liussell,  153 

2.  Giving  notice,  at  the  time  of  putting  in  bail, 
of  bis  intention  to  present  his  petition  at  the 
next  term,  and  filing  it  then,  is  not  sufficient, 

ib. 

3.  The  pendency  of  a  suit  between  the  same 

parties,  for  the  same  cause,  in  the  circuit 
«ourt  of  the  United  States,  in  another  cir- 
cuit oi"  state,  cannot  be  pleaded  in  abatement 
of  a  suic  here.  Jl'alsh  and  another  v.  Dur- 
kin  and  others,  'J'J 

COURTS  OF  COMMON  PLEAS. 

J'idcB.ML,2.    Costs,  II.  8. 

COURTS   OF  JUSTICES   OF  THE  PEACE. 

I.  Jurisdiction. 

II.  Process,  appearance,  and  default. 

III.  Declaration, pleadings,  issue,  U7id set-off. 

TV.  Adjournment. 

V.  Jury,  trial,  evidence,  and  verdict, 

VI.  Judgment. 

VIL  Discontinuance,  and  other  irregularities, 
and  when  -waived. 

Vm.  Execution. 


I.  Jurisdiction.  *2. 

I.  The  assistant  justices'  courts,  in  the  city  of 
Ne-iv-Yarlc,  have  DO  jurisdiction  of  actions 
for  malicious  prosecutions.  Edwards  and 
■wife  v.  Elbert,  406 

•  II.  Process,  appearance,  and  default. 

%  Where,  on  the  return  of  a  summons  before  a 


justice,  served  by  copy,  the  defendant  does 
not  appear,  the  justice  may  issue  a  warrant. 
Reed  v.  Gillet,  .   29G 

S.  If  a  justice  try  the  cause  at  a  place  different 
from  that  mentioned  in  the  SMnimons,  it  is 
an  irregularity  for  which  the  judgment  will 
be  reversed.     Stewart  v.  Meigs,  417 

4.  A  justice  cannot,  on  his  own  knowledge,  is- 
sue a  warrant  at  the  suit  of  a  non-resident 
plaintiff,  without  oath.    Money  v.  Tobias, 

422 

5.  A  written  request  to  the  justice  to  let  the 
plaintiff  have  a  warrant,  and  that  the  party 
subscribing  would  be  answerable  for  the 
cost,  is  not  such  security  as  is  required  by 
the  statute,  to  authorize  the  issuing  a  war- 
rant, at  the  suit  of  a  non-resident  plaiutiff,  ib. 


III.  Declaration,  pleadings,  issue,  and  set-off. 

6.  Where  a  defendant  pleads  to  the  jurisdiction 

of  the  justice,  because  the  accounts  between 
the  parties  exceed  two  hundred  dollars;  but 
does  not  exhibit,  nor  set  off  his  aecouut,  and 
fails  in  substantiating  his  plea,  he  cannot,  af- 
terwards, at  the  trial,  produce  his  account 
as  a  set-off.     Sellick  v.  Fox,  205 

7.  A  variance  between  the  process  and  decla- 
ration must  be  objected  to  before  joining  is- 
sue and  going  to  trial.  Bloodgood  v.  Over- 
seers of  Jamaica,  285 

8.  Misjoinder  of  action,  if  not  objected  to  in 
the  court  below,  cannot  be  taken  advantage 
of  on  certiorari.  Canfeld  v.  Monger  and 
Adams,  347 

y.  In  an  action  of  covenant,  the  defendant  is 
entitled  to  oyer,  if  demanded,  before  he  can 
be  called  on  to  plead.  JViven  v.  Spicker- 
■nian  and  Stever,  401 


IV.  Adjournment. 

10.  A  justice  may  refuse  to  grant  a  second  ad- 
journment to  a  defendant,  for  the  purpose 
of  procuring  witnesses,  where  he  shows  uo 
excuse  for  not  haying  procured  them  alter 
the  first  adjournment.   St.  John  v.  Benedict, 

418 


V.  Jury,  trial,  evidence,  and  verdict. 

Where  the  subscribing  witnesses  to  a  deed, 
produced  in  a  suit  in  a  justice's  court,  reside 
without  the  jurisdiction  of  the  justice,  or 
beyond  the  control  of  his  Bubpoma,  it  is  suf- 
ficient to  prove  the  handwriting  of  the  wit- 
nesses. Cook  v.  II nsted,  188 
And  the  declaration  of  the  plaintiff,  that  the 
subscribing  witnesses  did  reside  in  another 
county,  are  sufficient  evidence  of  the  fact  of 
their  non-residence  within  the  county  in 
which  the  cause  is  tried,  to  authorize  the 
justice  to  admit  other  evidence  of  the  exe- 
cution of  the  deed,  ib. 
In  an  action  of  debt  on  a  judgment  in  a  jus- 
tice's court,  it  is  not  necessary  to  show  that 
the  person,  or  justice,  before  whom  the 
judgment  was  obtained,  was  a  magistrate,  or 
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that  he  had  not  been  superseded  at  the  time 
the  judgment  was  rendered,  lieed\.  Cillet, 

296 

14.  And  it*  the  record  of  the  judgment  is  proved 

by  the  testimony  ot'  the  justice,  not  on  oath, 
without  any  objection  being  made  at  the 
time,  it  is  suflicient,  ib. 

15.  A  justice,  in  a  trial  before  him,  may  nonsuit 

tin*  plaintiff,  when,  in  his  opinion,  the  tes- 
timony offered  by  him  does  not  support  the 
action.    Clements  v.  Benjamin  and  another, 

a»g 

1-6.  Where  a  plaintiff's  witness  is,  in  part,  ex- 
amined, and  then  the  cause  is  adjourned  on 
account  of  his  sickness,  it  is  the  duty  of  the 
plaintiff  to  produce  the  witness  again  at  the 
day,  or  show  some  reason  why  the  witness 
is  not  there  ;  otherwise  the  justice  may  re- 
ject the  evidence  given  on  his  unfinished  ex- 
amination, il>. 

\7 .  A  former  trial  cannot  be  given  in  evidence 
under  the  general  issue,  unless  by  consent; 
but  if  llie  defendant  ottered  other  matter  of 
defence,  which  was  entered  into  at  large, 
and  it  does  not  appear  that  injustice  has  been 
done,  the  judgment  will  not,  on  that  ground, 
be  reversed.    Brown  v.  Wilde,  455 

18.  If  an  improper  question  has  been  put  to  a 
Witness,  and  answered,  but  which  is  imme- 
diately corrected  by  the  justice,  the  judg- 
ment will  not, be  reversed  on  that  account. 
Brown  v.  Co-well,  384 


VI.  Judgment. 

19.  Where  two  persons  were  sued  by  warrant, 

and  one  only  appeared,  and  the  justice  gave 
judgment  against  both,  the  judgment  being 
erroneous  as  to  the  defendant  who  did  not 
appear,  was  reversed,  on  certiorari,  as  to 
both.       Richard  and  Finney  v.    Walton, 

4.S4 

20.  Whether  tlve  justice  could  sever  the  defend- 

ants, and  give  judgment  against  the  one  who 
appeared  .'    Qu,ere,  ib. 

21.  Where  a  plaintiff  proves  damages  beyond 
twenty-live  dollar?,  but  judgment  is  given 
only  for  twenty-five  dollars,  the  judgment  is 
regular.      Putnam   and  otherc  v.    Shelop, 

4.J5 

22.  Where,  in  a  trial  in  a  justice's  court,  there 
is  evidence  on  both  sides,  so  that  the  ques- 
tion is,  at  least,  doubtful,  the  judgment  will 
not  be  reversed,  even  if  the  verdict  were 
against  the  weight  of  evidence-  Brown  v. 
Willie,  455 

23.  The  judgment  of  a  justice  will' not  be  rever- 

sed because  he  had  previously  expressed  an 
opinion  in  the  cause.  Jil'JJowell  v.  Van 
tleusen  and  Delamater,  356 

24.  If  a  justice  mislead  a  defendant  by  informing 

him  that  the  cause  was  discontinued,  and 
afterwards  give  judgment  against  him  in 
his  absence,  the  judgment  will  be  reversed. 
Tyler  v.  Olney,  378 


VII.  Discontinuance,  and  other  irregvluritics, 
and  when  waived. 


25.  A  delay  in  proceeding  to  trial,  occasioned  by 

the  justice  being  engaged  in  the  trial  of  ano- 
ther cause,  will  not  work  a  discontinuance. 
Chamberlain  v.  Lovet,  217 

26.  In  the  cases  in  which  it  has  been  decided,  that 
if  the  trial  does  not  *  roceed  within  a  reason- 
able time  after  the  hour  appointed,  the 
cause  is  to  be  considered  as  out  or  court,  the 
delay  has  not  been  accounted  for,  or  the 
party  has  sustained  an  injury  without  bis 
own  wilful  default,  ib. 

2~.  If  the  defendant  in  a  justice's  court,  neglects 
to  take  an  exception,  in  the  first  instance,  on 
account  of  a  variance  between  the  process 
and  declaration,  but  joins  issue,  and  goes  to 
trial  on  the  merits,  it  is  a  waiver  of  all  oV 
jection  to  the  process  or  pleading.  Blood- 
good  v.  Overseers  of  Juviuica,  285 

Fide  ante,  II.  3.  III.  7,  8. 

VIII.  Execution. 

28.  Where  a  person  becomes  security  for  a  de- 
fendant, in  order  to  obtain  a  stay  of  execu- 
tion, for  thirty  days,  and  the  justice,  with 
the  assent  of  the  security,  enters  judgment 
against  him  jointly  with  the  defendant,  such 
judgment  is  valid;  the  act  not  declaring  the 

manner  in  which  the  security  shall  be  taken. 
Lovet  v.  Green,  204 

29.  A  justice  may  renew  an  execution  issued  by 
him,  without  a  return  of  nulla  bona  en- 
dorsed thereon.     lVickham\.  Miller,      320 

30.  It  is  unnecessary  for  the  justice  to  issue  a 

new  execution,  but  an  endorsement  on  the 
original  writ,  this  execution  renewed,  w'M 
be  sufficient,  ib. 

31.  And  such  endorsement  is  evidence  that  the 
constable  had  satisfied  the  justice  that  there 
were  no  goods  on  which  he  could  levy,       ib. 
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DAMAGES. 

Damages  for  a  breach  of  the  covenant  of  seisin.     Vvit 
Covenant,  1. 

DECREE. 

fide  Cimncert.  5,  6,  7,  8,  9, 10,  II. 

DEEDS. 

I.  Execution,  delivery,  and  construction  of 
deeds. 

II.  When  void. 

I.  Execution,  delivery,  and  construction  of 
deeds. 

I.  No  estate  of  freehold,  for  life  or  in  fee,  can 
pass  by  an  instrument  or  writing  not  under 
seal.    Jackson,  ex  dem.  Couch,,  v.   Wood, 

73 
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S.  P.  Jackson,  ex  dem.  Wachworth,  v.  Wen- 
dell and  another,  355 

2.  A  proviso  in  a  deed  from  the  trustees  6f  the 
town  of  tt.,  (authorized  by  the  patent  to  con- 
vey to  H.,)  that  the  inhabitants  of  K.,  (who 
•were  not  a  body  corporate,)  shall  be  allowed 
to  cut  and  carry  away  wood  from  any  part 
of  the  land,  not  enclosed,  is  void.  Horn- 
beck  and  others  v.  Sleght,  199 

3.  Where  one  of  the  boundaries  of  the  premi- 
ses described  in  the  deed  is  a  line  to  be  run 
up  a  creek,  the  line  must  be  run  through 
the  middle  of  the  creek,  according  to  its 
turns  and  windings.  Jackson,  ex  dem.  'Trus- 
tees of  Kingston,  v.  J,ouw,  252 

4.  A  delivery  is  essential  to  the  validity  of  a 
deed,  and  there  can  be  no  delivery  without 
an  acceptance  by  the  grantee.  Jackson,  ex 
dem.  Eames,  v.  Phipps,  418 

5.  Where  A.,  residing  in  this  state,  agreed  with 
B.,  residing  in  JWassachzisetts,  to  give  him  a 
deed  of  his  farm  as  a  security  for  a  debt, 
and  A.,  on  his  return  home,  in  1S08,  executed 
and  acknowledged  a  deed  to  B.,  and  left  it 
in  the  clerk's  office  on  the  same  day,  to  be 
recorded  ;  neither  the  grantee,  nor  any  per- 
aon  in  his  behalf,  being  present  to  receive 
the  deed ;  and  the  grantee  died  in  1809, 
and  in  1810,  A.  sent  the  deed  to  the  son 
and  heir  of  the  grantee;  it  was  held  that 
there  was  no  deliver}-  of  the  deed,  ib. 

£t  A  deed  may  be  delivered  by  words,  or  acts 
without  words,  and  the  delivery  may  be 
either  to  the  grantee  or  a  third  person,  v7ith- 
out  any  special  authority  for  the  use  of  the 
grantee.     Verplank  v.  Sterry,  536 

7.  If  a  deed  has  once   been  delivered  so  as  to 

take  effect,  a  second  delivery  can  be  of  no 
avail,  ib. 

II,  When  void. 

8.  An  entry  and  possession  under  a  title  de- 
rived from  a  foreign  government,  is  not  such 
an  adverse  possession  as  will  defeat  the  ope- 
ration of  a  subsequent  grant.  Jackson,  ex 
dem.  Winthrop,  v.  Waters,  365 

9.  A    deed  will   not  be  declared  void   on    the 

ground  of  fraud,  or  mistake,  because  the 
whole  of  it  was  not  read  by  the  grantor. 
Jackson,  ex  dem.  Russel  and  others,  v.  Crny, 

427 

10.  Explicit  evidence  of  notice  of  a  prior  unregis- 

tered deed  must  be  given,  in  order  to  destroy 
the  effect  of  a  subsequent  registered  deed. 
Jackson3  ex  dem.  Bristol  a?id  others,  v. 
Elston,  452 

11.  Where  a  person  purchases  the  possession  of 

an  occupant  of  land,  without  colour  of  title, 
and  afterwards  conveys  the  land  to  another, 
in  fee,  this  is  such  an  adverse  possession  as 
will  avoid  a  grant  from  the  true  proprietor, 

ib. 

12.  Where  aa  illiterate  man  is  induced  to  sijjn  a 

deed,  by  a  misrepresentation  of  its  nature 
and  contents,  the  deed  is  void.  Jackson,  ex 
dem.  Tracy,  v.  llayner,  469 

13.  The  acknowledgement  and  proof  of  a  deed  is 
not  conclusive,  but  the  validity  of  the  execu- 
tion of  it  may  be  contested  by  a  party  who 


is  affected  by  it.  Jackson,  ex  dem.  TraC[,, 
v.  llayner,  46i? 

14.  A  conveyance  of  land  pending  an  action  of 

ejectment  for  its  recovery  by  another,  is  not 
void  for  champerty,  unless  the  purchaser 
knew  of  the  pendency  of  the  action.  Clowes 
v.  Haivley,  484 

15.  Where  A.  executes  a  power  of  attorney,  in 

which  he  recites  his  seisin  in  a  lot  of  land, 
and  authorizes  his  attorney  to  sell,  which 
power  is  recorded,  and  the  attorney  agrees 
with  B.  to  convey  to  him  in  fee,  this  is  such 
an  adverse  possession  as  will  defeat  the  ope- 
ration of  a  deed  from  any  other  person 
claiming  title  to  the  same  land,  although  no 
deed  had  been  executed  to  B. ;  for  B.  ha- 
ving paid  the  consideration  money,  is  enti- 
tled to  a  deed,  and  holds  adversely  to  every 
one.  Jackson,  ex  dem.  Sonne  I  and  Good- 
year; v.  Foster,  4S8 


As  to  voluntary  and  fraudulent  conveyances.     Vidt 
Fraudulent  Sales  and  Conveyances, 


DEVISE. 

1.  Where  H.,  who  died  in  1784,  devised  his 
estate  to  M.,  and  the  heirs  of  her  body  law- 
fully begotten,  and  for  default  of  such  heirs, 
to.S.,  and  the  heirs  of  his  body,  &c. ;  it  was 
held  that  the  estate  tail  so  devised  to  M. 
was,  by  the  statute  of  the  12th  July,  1782, 
(sess.  6.  ch.  2.,)  for  abolishing  entails,  which 
operated  prospectively,  converted  into  an 
estate  of  Jee  simple,  and  she  being  illegiti- 
mate, and  dying  without  issue,  the  estate 
escheated  to  the  people.  Jackson,  ex  dem. 
Hicks  and -wife,  v.  Van  Zandt,  169 

2.  Where  A.  being  entitled,  as  representative 
to  13.,  to  a  lot  of  military  bounty  land,  the 
patent  for  which  had  not  been  issued,  made 
liis  will,  and  after  devising  his  estate  to  his 
wife  and  two  daughters,  devised  as  follows  : 
as  there  is  some  expectation  of  something 
coming  to  me  of  my  brother  S.'s  estate, 
which  is  not  comprehended  in  the  above,  I 
give  it  unto  my  brother  C.,for  ever  ;  it  was 
held  that  this  devise  applied  to  the  interest 
in  expectancy  of  A.  in  the  military  bounty 
land,  and  was  not  included  in  the  devise  to 
his  wife  and  daughters.  Jackson,  ex  dem. 
JHerritt  and  wife,  \.  Wilson,  318 

3.  No  technical  words  are  necessary  to  devise  a 

fee,  and  the  intention  of  the  testator,  to  be 
collected  from  the  whole  will,  is  to  govern. 
Jackson,  ex  dem.  Herrick  and  others,  v. 
Babcock,  SS9 

4.  Where  a  man  devised  in  the  following  words  : 

/  give  to  my  wife  Jit.  S.,  after  payment  of 
my  debts  and  funeral  charges,  all  my  estate, 
both  real  and  personal,  that  I  may  be  in 
possession  of  at  my  decease,  to  be  at  her  ab- 
solute disposal,  according  to  an  agreement 
made  a?ul  entered  into  with  her  on  the  1~th 
October,  1802,  and  previous  to  our  mar- 
riage :  it  bei7ig  my  intention,  if  mi/  said 
wife  should  die  before  me,  that  my  real  and 
personal  estate  shall  be  divided  among  my 
said  children,  their  heirs  and  assigns;  it 
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■was  lieUl  that  the  wife  took  a  fee,  not  hy  im- 
plication, but  by  force  of  the  words,  all  my 
estate  to  be  at  her  absolute  disposal.  Jack- 
son, ex  detn.  Herri  ck  and  others,  v.  Bab- 
cock,  389 

5.  Since  the  statute  of  wills,  as  well  as  be- 
fore, a  will  may  be  construed  in  connexion 
with  another  instrument  in  writing,  to  which 
it  refers;  and  as  by  reference  to  the  agree- 
ment in  writing,  mentioned  in  1  he  will,  it  ap- 
pears that  it  was  intended  that  alter  the 
death  of  one,  the  other  party  should  have  the 
full  benefit  of  survivorship  in  the  joint  pro- 
perty created  by  that  agreement,  the  agree- 
ment shows  the  intention  of  the  testator  to 
dispose  of  the  fee,  ib. 

6.  The  use  of  the  word  heirs,  in  the  devise  to 

the  children,  does  not  show  that  it  was  the  in- 
tention of  the  testator  to  limit  the  preceding 
devise  to  his  wife,  to  her  life  only,  ib. 


E 


EJECTMENT. 

I.  Title  of  the  parties. 

II.  Practice  and  proceedings  in  ejectment. 

III.  JVotice  to  quit. 


I.  Title  of  the  parties. 

1.  Where,  by  the  act  of  the  legislature,  passed 

the  6th  April,  1792,  the  surveyor-general 
was  authorized  to  sell  such  lands  of  \Y.  as 
C.  should  discover  to  have  become  forfeited 
by  the  attainder  ofW.,  under  the  act  of  Octo- 
ber, 1779,  and  to  pay  the  moneys  arising 
from  the  sale  to  the  treasurer,  he,  out  of 
which  the  treasurer  was  directed  to  pay  the 
demand  of  C.  against  W. ;  and  the  surveyor- 
general  sold  all  the  estate  of  W  in  a  certain 
lot  of  land ;  in  an  action  of  ejectment,  by  a 
person  claiming  under  the  deed  of  the  sur- 
veyor-general, it  was  held  that  the  act  of  the 
legislature,  and  the  deed  of  the  surveyor- 
general,  were  prima  facte  evidence  of  title 
sufficient  to  enable  the  plaintiff  to  recover. 
Jackson,  ex  dem.  IVickham,  v.  Belknap,  96 

2.  A  defendant  who  entered  into  possession  un- 
der a  lease  from  A.  for  a  year,  and  held 
over,  cannot,  in  an  action  of  ejectment,  ob- 
ject to  the  title  of  his  lessor,  nor  set  up  the 
title  of  another  person.  Jackson,  ex  dem. 
Anderson  and  another,  v.  Jf'Leod,         182 

3.  A  title  derived  from  the  grant  of  a  foreign 
government    is   void.      Jackson,    ex   dem. 

Il'ii.throp,  v.  Waters,  363 

4-  An  adverse  possession  is  to  he  taken  strictly, 

and  not  to  be  made  out  by  inference,  but  by 

clear  and  positive  proof,  ib. 

5.  Everv  presumption  is  in  favour  of  possession 

Vol.  XII. 


in  subordination  to  the  title  of  the  true 
owner  Jackson,  ex  dem.  H'inthrop,  v. 
Haters,  365 

6.  An  adverse  possession  must  be  hostile  in  its 
inception,  and  continued  so  for  SO  years; 
and  must  be  marked  by  definite  boundaries, 

ib. 

7.  The  repeated  application  of  the  defendant  in 
ejectment,  to  the  plaintiff's,  lessor.,  to  pur- 
chase the  premises  in  question  from  him, 
affords  a  presumption  that  he  came  into  pos- 
session under  the  lessor  of  the  plaintiff. 
Jackson,  ex  dem.  Russell  and  others,  v. 
Croy,  427 

8.  Where  an  action  of  ejectment  is  brought  by 

a  purchaser,  under  a  sheriff's  sale  on  execu- 
tion, to  recover  the  possession  of  the  land, 
he  must  produce  not  only  the  sheriff's  deed, 
and  the  execution,  but  an  exemplification  of 
the  judgment  on  which  the  execution  issued. 
Jackson,  ex  dem.  Sleight,  v.  Uasbrouck, 

213 

9.  The  plaintiff  in  ejectment  cannot  recover 
under  a  demise  from  the  lessor,  who  has  re- 
leased his  interest  to  the  defendant,  he  be- 
ing estopped  by  such  release  to  claim  any 
title,  Jackson,  ex  dem.  Bonnel  and  Good- 
year, v.  Foster,  488 


II.  Practice  and  proceedings  in  ejectment. 

10.  Separate  demises  from  several  lessors,  may 

be  laid  in  the  declaration  in  ejectment;  and 
the  plaintiff,  at  the  trial,  may  give  in  evr- 
dence  the  separate  titles  of  the  several  les- 
sors to  separate  parts  of  the  premises  in 
question,  and  recover  accordingly.  Jackson, 
ex  dem.  Roman  and  others,  v.  Sidney,  185 

11.  The  plaintiff  in  ejectment  cannot  recover 
under  a  demise  from  a  lessor,  who  has  re- 
leased his  interest  to  the  defendant,  he  being 
estopped  by  such  release  to  claim  any  title. 
Jackson,  ex  dem  Bonnel  and  Goodyear,  v. 
Foster,  4S8 


III.  Notice  to  quit. 

12.  Where  A.  entered  into  possession  of  land,  as 
tenant  of  B.,  under  an  agreement  for  the 
hire  of  the  land,  for  one  year,  at  100  dollars, 
and  held  over  the  year;  it  was  held  that  he 
was  a  tenant  at  sufferance,  after  the  year, 
and  not  entitled  to  a  notice  to  quit.  Jack- 
son, ex  dem.  Anderson  and  another,  v. 
J\l(Leod,  182 


ERROR. 

I.  Every  final  or  definitive  sentence,  or  decision, 
of  the  supreme  court,  by  which  the  merits 
of  a  cause  are  settled,  or  determined,  al- 
though such  is  not,  technically  speaking,  a 
judgment,  or  the  proceedings  are  not  capa- 
ble of  being  enrolled  so  as  to  constitute  what 
is  technically  called  a  record,  is  a  judgment, 
within  the  meaning  of  the  constitution,  and 
is  subject  to  the  appellate  jurisdiction  of  rhe 


Of 
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court  of  errors.  Vinson  v.  Shot-well,  in  Er- 
ror, 31 

2.  Aliter    as    to    interlocutory   orders  of  the 

supreme  court,  ib. 

3.  Where,  on  an  indictment  for  a  forci'le  en- 

try and  detainer,  no  return  could  be  ob- 
tained to  a  ceitioruri,  by  reason  of  the  death 
of  the  justice  before  whom  the  proceedings 
■were  had,  and  the  supreme  court  investiga- 
ted the  cause  on  affidavits,  and  awarded  a 
re-restitution,  it  was  heid  that  the  court  of 
errors  might,  on  writ  of  error,  review  the 
proceedings,  on  the  evidence  presented  to 
the  court  below,  ib. 

I.  A  judgment  may  be  reversed  in  part,  and 
affirmed  in  part ;  but  in  such  case  no  costs 
are   allowed   on   either    side.     Anonymous, 

340 

5,  Where  a  judgment  is  entire,  it  must  be  af- 
firmed, or  reversed  in  toto.  Richard  and 
Finney  v.  Walton  434 

6.  So,  where  two  persons  were  sued  by  a  war- 
rant in  a  justice's  court,  and  one  only  ap- 
peared, and  the  justice  gave  judgment 
against  both  defendants,  the  judgment  being 
erroneous  as  to  lite  defendant  who  did  not 
appear,  was  reversed,  on  certiorari,  as  lo 
both,  ib. 

Costs  in  error.     Vide  Costs,  I.  1.  4. 


acquires  a  title  to  the  same  land,  he  will  be 
estopped  from  claiming  in  opposition  to  his 
deed,  either  from  the  grantee,  or  any  person 
deriving  title  under  the  grantee.  Jackson, 
ex  tie  in".  Danfor  I  hand  another,  v.  Murray, 

201 
2.  A  tract  of  400  acres  of  woodland  was  leased 
by  the  proprietor  of  the  manor  of  Rensse- 
laer, in  1707,  to  A.,  in  fee,  reserving  an  an- 
nual rent,  and  granting  reasonable  estovers 
out  of  the  woods  of  ihe  manor,  &c.  hi  1763, 

A.  granted  lo  his  sou  B  ,  part  of  the  premi- 
ses, with  common  of  estovers  out  of  any 
part  of  the  woodland  of  A.;  and  afterwards 
devised  to  his  sons,  C  and  D.,  the  residue  of 
the  said  tract,  who,  on  the  death  of  the  de- 
visor, entered  and  made  partition.  hi  1791, 
an  agreement  was  made  between  B.,  C, 
and  I).,  and  other  tenauts  of  the  manor, 
with  the  then  proprietor,  by  which  the  ten- 
auts agreed  to  surrender  or  release  their  for- 
mer leases,  and  take  new  leases  of  the  pro- 
prietor at  a  certain  rent,  and  new  leases 
were  accordingly  accepted  for  their  respec- 
tive lands  by  B  ,  C,  and  D  ;  it  was  held  that 

B.  was  thereby  estopped  from  all  claim  un- 
der the  lease  to  him;  and  that  the  light 
granted  to  B.  to  take  estovers  from  the  other 
lands  of  A.  was  gone.  Springstein  v. 
Schermerhom,  357 


ESCAPE. 


ESTOVERS. 


1.  A  person  confined   in    gaol,  who  attempts  to 

eseape  by  breaking  the  prison,  in  conse- 
cpience  of  which  a  fellow  prisoner,  confined 
for  felony,  escapes  from  the  gaol,  is  guilty 
of  an  offence  within  the  20th  section  of  the 
statute,  (sess.  36.  eh.  '29-  1  .V.  R  L.  4K'.,) 
and  mav  be  punished  with  imprisonment  in 
the  state  prison.     The  People  v.  Roue,    339 

2.  Where  a  bond  is  given  to  a  sheriff  for  the 
gaol  liberties,  and  the  debtor  escapes,  but 
is  afterwards  taken  into  custody,  and  a  new 
bond,  wiih  new  sureties,  is  given  lo  the  she- 
riff, this  does  not  take  away  the  sheriff's 
right  of  action  against  (he  surety  on  the  first 
bond,  in  consequence  of  the  Sheriff's  hiving 
been  sued  for  the  escape.  Leal  v.  H'igram 
and  Phelps,  8S 

3.  Where  a  pi  isoner,  on  execution,  admitted  to 
the  liberties  of  the  gaol,  went  beyonil  the 
limits  on  Sunday,  and  the  plaintiff,  on  the 
same  day,  before  the  prisoner's  return, 
filled  up  a  capias  against  the  sheriff  for  I  In- 
escape,  and  delivered  it  to  the  curoiirr  ,•  it 
•was  held  that  the  process,  being  issued  on 
Sunday,  was  void,  and  so  not  such  a  com- 
mencement, of  a  suit  as  would  prevent  the 
sheriff  from  pleading  a  voluntary  return  b"- 
fore  suit  brought.    Van  I'echtcn  v.  Paddock, 

173 


ESTOPrEL. 

1.   Where   a  person  conveys  land  in   which  lie 
has  no  interest  at  the  time,  but,  afterwards, 


Vide  Estoppel, 


EVIDENCE. 


I.  Matter  of  record,  and  proceedings  oj 
courts. 

II.   Written  evidence,   and  jjurol  evidence 
in  relation  thereto. 

III.  Presumptions. 

IV.  Competency  of  witnesses. 

"\  .  Examination  of  witnesses. 

"\  I.  Evidence  in  particular  cases  and  wider 
particular  issues. 


I.  .Matter  of  record,  and  proceedings   o; 
courts. 

1.  An  officer,  sued   for  taking  goods  under  an 

execution,   need    not  give    the  execution  in 
e.idence      Holmes  V.  JVuncatter,  395 

2.  Process  cannot  be  proved  by  parol,  but  the 
process  itself  must  be  produced,  or  a  sworn 
copy  ;  and  if  the  original  be  lost,  it  must  be 
Accounted  for.    Foster  v.  Trull,  450 

S.  The  discontinuance  of  a  suit  may  be  proved 
by  other  evidence,  beside  the  production  of 
the  minutes  of  the  court,  ib. 
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U.   J  frit  ten    evidence,  and  parol  evidence 
in  relation  thereto. 


i.  Where  a  grant  has  been  made  to  A.  T5.,  but 
A.  (J.  was  the  grantee  intended,  this  is  not 
such  a  latent  ambiguity  as  will  authoiize  the 
admission  of  parol  evidence.  Jackson,  ex 
dem.  Houseman,  v.  Hart,  77 

5.  To  entitle  a  party  to  give  evidence  of  the 
contents  of  a  will,  alleged  to  be  destroyed, 
where  there  is  not  conclusive  evidence  of 
its  absolute  destruction,  the  parly  must 
show  that  he  has  made  diligent  search  and 
inquiry  after  the  will,  in  those  places  where 
it  would,  most  probably.,  he  found,  if  in  ex- 
istence; as  in  the  office  of  the  surrogate  of 
the  county  where  the  testator  died,  or  in 
the  office  of  the  judge  of  probates,  or  of  the 
executors.  Jackson,  ex  dem.  Bush  and 
others,  v.  Hasbrouck,  192 

8.  Where  it   appears,  from  the  evidence  in  a 

cause,  that  the  contract  on  which  the  action 
was  brought  was  in  writing,  the  plaintiff  is 
bound  to  produce  it.  Jiogzrs  and  Ropers 
v.  Van  Hoesen  and  others,  221 

7.  Or,  if  it  were  in  the  possession  of  the  oppo- 
site party,  he  cannot  give  parol  evidence  of 
its  contents,  without  having  previously  given 
notice  to  produce  it,  ib. 

8. -A  deed,  produced  by  a  party  at  a  trial,  pur- 
suant to  a  notice  to  him  from  the  opposite 
party,  is,  (when  the  party  producing  it  is 
one  of  the  parties  to  the  deed,)  prima  facie 
to  be  taken  to  be  duly  executed,  and  may  be 
read  in  evidence  without  proof  of  its  execu- 
tion.    Belts  w  Badger,  223 

9.  Parol  evidence   is  inadmissible   to  show  that 

part  of  the  premises  contained  in  a  deed 
were  intended  to  be  excepted  from  the  grant. 
Jackson,  ex  dem.  Russel  and  others,  v. 
Croy,  427 

10.  Where  there  are  regular  dealings  between 

the  plaintiff  and  defendant,  and  it  is  proved 
that  the  plaintiff  keeps  honest  and  fair  books 
of  account;  that  some  of  the  articles  charged 
to  the  defendant  have  been  delivered  lo 
him,  and  that  the  plaintiff  keeps  no  clerk, 
his  books  of  account  are,  under  the  circum- 
stances, and  from  the  necessity  of  the  case, 
admissible  evidence  for  the  consideration  of 
the  jury.     Vosburgh\.  Thayer,  461 

11.  Parol  evidence  is  inadmissible  to  show  that  a 

lease,  executed  in  the  name  of,  and  reserv- 
ing a  rent  to,  one  person,  was  intended  for 
the  bene.it  of  another.  Jackson,  ex  dem. 
Bonnet  and  Goodyear,  v.  Foster,  488 


the  evidence  of  notice  to  them,  of  the  exist- 
ence of  the  mortgage,  must  lie  clear  and  ex- 
plicit. Jackson,  ex  dem.  The  People,  v. 
Wood,  242 

1  i.  Where  it  was  agreed  between  a  lessee  and 
his  lessor  that  the  torn  er  should  surrender 
or  release  his  old  lease,  and  take  anew  lease, 
and  a  new  lease  is  accepted  accordingly,  a 
release  of  the  old  one  will  he  presumed. 
Springt>tei7i  v.  Schernierhorn,  357 

Vide  Ejectment,  1.7.     Wat,  1.  3. 
IV.  Competency  of  -witnesses. 

15.  Where  a  defendant  in  ejectment  sets  up  as  a 
defence,  that  he  was  not  in  possession  when 
the  declaration  was  served,  his  tenant,  to 
whom  he  bad  leased  the  land,  is  not  a  com- 
petent witness  lo  the  fact,  as  he  ha6  an  inte- 
rest both  in  the  question  and  the  event. 
Jackson,  ex  dem.  Van  Den  Bergh,  v.  Trus- 
dell,  246 

lfj.  An  inhabitant  of  a  town,  who  pays  taxes  to 
support  the  poor,  is  a  competent  witness  iu 
a  suit  brought  by  the  overseers  of  that  town, 
against  the  overseers  of  another  town,  rela- 
tive to  the  settlement  of  a  pauper.  Blood- 
good  v.  Overseers  of  J amuica,  285 

V.  Examination  of  witnesses' 

17.  A  witness  may  be  privately  re-examined  by 
the  jury,  alter  they  have  rt tired,  with  the 
consent  of  the  parties.     Brown  v.  Cowell, 

S8i 


VI.  Evidence  in  particular  cases,  andunder 
particular  issues. 

Covin?  note  in  evidence  under  money  counts.     Vide 
liiLL^  of  Exchange  and  Promissory  Notes,  III.  13. 

Proof  of  a  deed  in  a  justice's  court.     Vide  Courts  op 
Justices  ok  the  Peace,  V.  II,  12. 

Evidence,  in  an  action  of  .-iectment,  by  a  purchaser,  at  a 
sheriff's  sale.     T'ide  Ejectment,!.  8. 

Evidence  under  the  plea  of  plcnc  aiministravit.      Vide 
ExceiToiis  amj  Administrators,  2. 

Evidence  under  non  est  factum      Vide  Pleading,  VII. 

IS,  l'J,  20. 


III.  Presumptions. 

12.  Where  the  mortgagee  has  never  entered 
into  possession  of  the  mortgaged  premises, 
and  no  demand  has  been  made,  or  interest 
paid,  for  twenty  years,  the  mortgage  will  he 
presumed  to  have  been  satisfied.  Jackson, 
ex  dem.  The  People,  v.  Wood,  242 

13.  And  where  (the  mortgage  never  having  been 

registered)  it  is  attempted  to  repel  the  pre- 
sumption of  payment,  by  the  acknowledg- 
ments of  subsequent  purchasers  of  the  kind, 


EXECUTIO.Y. 

1.  Bank  hills,  or  money,  and  every  thing  be- 
longing to  the  debtor  of  a  tangible  nature, 
except  choses  in  action,  and  articles  express- 
ly exempted  by  statute,  may  be  taken  in  exe- 
cution Handy  v.  Dobbin,  220 
S.  P    Holmes  v.  JVuncaster,                      395 

2.  On  a  judgment  for  the  penalty  of  a  bond,  the 

plaintiff   cannot,    by    his  execution,    collect 
more  than  the  sum  mentioned  in  the  condi 
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tion  of  the  bond,  with  interest  and  costs. 
Van  Wyck  v  Montrose,  350 

3.  And  wheic  the  interest  of  a  second  judgment 
creditor,  who  has  issued  and  delivered  nji. 
fa  to  the  sheriff,  would  be  affected,  it  cannot 
be  done  even  with  the  consent  of  the  defend- 
ant, ih. 

i.  Where  a  sheriff  returns  to  afi.fu.  that  he 
had  paid  part  of  the  sum  levied,  for  rent  due 
the  defendant's  landlord  ;  the  return  must 
be  taken  to  be  true,  and  the  whole  construed 
together,  £nd  the  rent  being  due,  and  notice 
to  the  plaintiff  of  the  claim  for  rent  to  be 
presumed,  the' sheriff  must  be  deemed  to 
have  paid  the  rent  in  his  behalf,  and  for  his 
benefit,  and  the  plaintiff,  in  an  action  against 
the  sheriff,  is  entitled  to  recover  no  more 
than  the  residue  of  the  sum  levied,  after  de- 
ducting the  amount  paid  by  the  sheriff  for 
the  rent  in  arrear.  Griffith  v.  Ketchuin't 
Administrators,  379 

5.  An  officer,  sued  for  taking  goods  under  an 

execution,  need  not  give  the  execution  in 
evidence.     Holmes  v.  JYimcaster,  395 

6.  An  actual  levy  under  afi.fa.  is  necessary,  in 
order  to  vest  a  property  in  the  goods  in  the 
sheriff     Hotehkiss  v.  JV/'  Vickar,  403 

7.  A  sheriff  cannot  maintain  trover  for  goods 
tortiously  taken  out  of  the  possession  of  the 
party  againsi  whom  the  execution  issued, 
after  the  teste,  and  before  the  delivery  of 
the  execution  to,  and  a  seizure  of  them  by, 
him,  ib. 

8.  The  statute  concerning  judgments  and  exe- 
cutions, (1  Ii-  L  501.,)  by  which  the  goods 
of  the  debtor  are  bound  f«6m  the  delivery  of 
the  execution  to  the  sheriff,  does  not  alter 
the  property  of  the  goods,  but  before  and 
since  the  statute,  the  property  in  the  goods 
continues  in  the  defendant,  until  execution 
executed,  ib, 

Vidt  Jciigment,  I.  1,2,  3,  4,  5. 

9.  Where    an    officer  has   once  levied,  under 

an  execution,  property  sufficient  to  satisfy  it, 
he  cannot  make  a  second  levy.  Hogt  v. 
Hudson,  207 

iO.  If  an  officer,  on  levying  an  execution,  deliver 
the  goods  to  a  third  person,  on  his  giving  a 
receipt  to  return  them,  or  pav  the  amount 
of  the  execution,  he  cannot,  afterwards,  lake 
other  goods  of  the  defendant  in  execution, 

ib. 

Jl.  And  it  is  immaterial,  in  such  case,  whether 
the  property  originally  taken  was  sufficient 
to  satisfy  the  execution  or  not;  or  that  the 
officer  had  been  unable  to  recover  any  thing 
on  his  receipt,  ib. 


money  was  paid  into  the  office  of  the  surro* 
gate.  A  judgment  recovered  against  the 
testator  for  1  9  dollars  and  17  cents,  was 
revived  by  scire  Jacias  against  the  execu- 
tors, who  pleaded  pleue  admiuistravit,  under 
the  act;  it  was  held,  that  though  the  execu- 
tors were  liable  for  the  whole  proceeds  of 
the  estate  sold,  being  2,500  dollars,  yet  that, 
under  the  act,  (sess.  36.  eh.  79.  s.  2G.  1  JV. 
Ii.  L.  4">2.,)  they  were  not  responsible  im- 
mediately to  the  creditors  of  the  testator, 
but  to  the  surrogate,  as  trustees  commission- 
ed by  him  to  sell ;  and  that  when  the  whole 
real  estate  is  sold  by  order  of  the  surrogate, 
the  money  paid  into  his  office  becomes 
equitable  assets,  and  is  to  be  distributed 
pari  passu,  and  not  according  to  the  rule  of 
the  common  law.  Tappen  v.  K-ain  and 
another,  120 

The  truth  or  falsehood  of  the  plea  of  plene 
admiuistravit,  is  to  be  determined  by  re- 
ference to  the  amount  of  the  inventory 
only,  ib. 

When  liable  to  pay  costs.     Vidt  Costs,  II.  6. 


F 


FALSE     IMPRJSONMENT. 

1.  Where  a  person,  not  subject  to  the  jurisdicr 
tion  of  a  court  martial,  is  arrested  and  de- 
tained for  trial,  for  an  offence  not  within 
their  jurisdiction,  not  only  the  persons  ma- 
king the  arrest  are  trespassers,  but,  also, 
a  commanding  officer  who  ratifies  and 
affirms  their  acts,  or  himself  undertakes  to 
exercise  restraint  over  the  plaintiff,  is  subject 
to  an  action.     Smith  v.  Shatv-,  257 

2.  Whether  a  mere  refusal  to  discharge  the 
plaintiff  would  render  the  commanding  offi- 
cer a  trespasser  ?     Qntere,  ib. 

3.  But  it  seems,  that  a  provost   marshal  would 

not  be  liable  for  detaining  the  plaintiff,       ib. 

4.  Where  a  citizen  of  the  United  States  is  ar- 

rested as  a  spy,  and  detained  in  custody  un- 
til that  fact  can  be  trieil  by  a  court  martial, 
the  person  arresting,  and  the  commanding 
officer  by  whose  orders  he  is  detained,  are 
liable  for  a  false  imprisonment,  ib. 


EXECUTORS  AND  ADMINISTRATORS. 

1.  The  whole  real  estate  of  the  testator,  pur- 
suant to  an  order  of  the  surrogate,  was  sold 
by  his  executors,  at  pnhlic  auction,  to  A., 
who  became  the  purchaser,  in  I  ehajf  of  the 
executors,  at  25  dollars  j  anil  A.  rconveyed 
the  estate  to  the  executors,  who,  afterwards, 
■old  it  for  2,500  dollars,  but  no  part  of  the 


FALSE    PRETENCES. 
Fide  Cheat. 

FELONY. 
Vide  EscAi'r. 
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FISHERY. 

Clearing  out  a  fishing  place  in  a  river  doei  not 
give  an  exclusive  right  of  fishery.  Westfall 
v.  Van  Anker  and  others,  42S 


FORCIBLE  ENTRY  AND  DETAINER. 

Vide  Error,  3. 

FOREIGN    LAWS, 

)U  The  discharge  of  a  bankrupt,  or  insolvent 
debtor,  operates  according  to  the  lex  loci 
contractus,  or  where  the  contract  is  to  be 
executed.    Hicks  v.  Brown,  142 

'J.  Where  A.,  residing  at  New-Orleans,  drew  a 
bill  of  exchange,  in  favour  of  C,  an  inhabi- 
tant of  Tennessee,  on  B.  and  Co  ,  inhabitants 
of  Pennsylvania,  which  was  protested  for 
non-acceptance,  and  due  notice  thereof  given 
to  B  ,  at  New-Orleans,  who  obtained  a  dis- 
charge there  from  all  his  debts,  under  the 
insolvent  law  of  that  state  ;  it  was  held,  that 
as  the  drawing  the  bill,  and  the  notice  of  its 
•  dishonour,  which  were  the  essential  parts  of 
the  transaction,  which  rendered  A.  liable, 
took  place  at  New  Orleans,  the  discharge 
of  A.,  under  the  law  of  that  state,  was  a 
good  defence  to  an  action  brought  against 
him,  here,  on  the  same  bill,  ib. 

FORWARDER  OF  GOODS, 

Vide  Common  Carriers. 


was  held,  that  the  promise  of  C.  was  within 
the  statute  of  frauds.    Jackson  v.  Jlaynor, ' 

291 


FRAUDULENT  SALES  AND  CONVEY-? 
ANCES, 

1.  Where  a  person  has  notice  of  a  judgment,  and 

purchases  the  goods  of  the  defendant,  with 
a  view  to  defeat  the  plaintiff' s  reruedy,  such 
purchase  is  void-     Wiekhum  v,  Miller,  320 

2.  A  conveyance,  voidable  on  account  of  fraud 

or  covin,  may  be  made  valid  and  effectual  by 
matter  ex  post  facto.     Verplunk  v.  Sterry, 

536 

3.  Marriage  is  a  valuable  consideration  ;  and  if 
the  grantee  of  a  voluntary  deed  gains  credit 
by  the  conveyance,  and  a  person  is  induced 
to  marry  her  on  account  of  the  provisions 
made  for  her  in  the  deed,  such  conveyance, 
on  the  marriage,  ceases  to  be  voluntary,  and 
becomes  good  against  a  subsequent  bona  fide 
purchaser  for  a  valuable  consideration,       ib. 

4.  And  it   makes  no  difference   whether  any 

particular  marriage  was  in  contemplation  at 
the  time  of  the  voluntary  settlement,  or  that 
the  grantee  married  without  the  consent  of 
her  father,  the  grantor,  ib. 

5.  Whether  a  voluntary  conveyance,  by  a  father 

in  affluent  circumstances,  and  not  indebted, 
to  trustees,  for  the  use  of  his  daughters  for 
life,  and,  in  case  of  their  death,  for  their 
children,  honestly  and  fairly  made,  without 
any  intention  to  deceive  or  defraud  any  per- 
son, is  not  good  against  a  subsequent  pur- 
chaser for  a  valuable  consideration,  having 
natice  of  such  prior  voluntary  deed  ?  Qu<e* 
re,  ib. 


FRAUDS. 

1.  A  memorandum  of  a  contract  of  a  sale  of 
goods,  written  by  a  broker,  employed  to 
make  the  purchase,  with  a  lead  pencil,  in 
his  book,  in  the  presence  of  the  vendor,  the 
names  of  the  vendor  and  vendee,  and  the 
terms  of  the  purchase,  being  in  the  body  of 
the  memorandum,  but  not  subscribed  by  the 
parties,  is  a  sufficient  memorandum,  or  wri- 
ting, within  the  statute     Merritt  v   Cluson, 

102 

»2.  The  authority  of  the  agent  need  not  be  in 
writing,  ,D« 

3.  A  broker  is  the  agent  of  both  parties ;  and 

the  neglect  of  the  broker  to  give  a  copy  of 
the  memorandum  of  the  contract  to  the 
vendee,  will  not  affect  the  rights  of  the  ven- 
dor, '»• 

4.  A  promise  to  pay  the  debt  of  a  third  person, 

must  be  in  writing,  notwithstanding  it  is 
made  on  a  sufficient  consideration.  Jackson 
v.  Raynor,  291 

3.  Where  A  gave  a  promissory  note  to  B  ,  and 
C  told  B  that  he  had  taken  an  assignment 
of  A.'s  property,  and  meant  to  pay  his  debts, 
and  would  pay  the  debt  from  him  to  A.  ;  it 


FREEHOLD, 


\  freehold  «mnot  pa"   without  deed  under  sen!. 
Vide  Deed,  I.  I. 


G 


GAOL    LIBERTIES. 

Viit  Escape,  2,  3. 

GIFT. 

Where  a  mother  promised  to  give  her  son  the 
child,  not  then  born,  of  a  slave,  and  after 
the  birth  of  the  child,  it  continued  with, 
and  under  the  control  of  the  mother,  but 
was  called  in  the  family,  the  slave  of  the 
son  ;  this  was  held  not  to  be  a  valid  gift,  there 
being  no  delivery  of  possession.  Cook  v. 
Jfusted,  188 
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HABEAS    CORPUS. 
fide  Practice,  IV.  5. 

HUSBAND    AND    WIFE. 
Vide  Baron  and  Feme* 


IMPROVEMENTS. 

Vide  Partition 

INFANT. 

Vidt  MilitIa. 

INSOLVENT. 

1.  A  note  executed  by  a  debtor  to  a  creditor, 
to  induce  him  to  withdraw  his  opposition  to 
the  debtor's  obtaining  his  discharge  under  an 
insolvent  law,  is  void.  H'iggin  and  IViggin 
v.  Bush,  ■    SQ6 

2.  The  2-d  section  of  the  act  giving  relief  in 
cases  of  insolvency,  (I  12.  L.  46&\ses8.  36.  c 
98.,)  directing  all  costs  of  suit  to  be  first  [mid 
by  the  assignees,  applies  only  to  costs  in  suits 
brought  by  or  against  the  assignee  or  as- 
signees of  the  insolvent,  and  not  lo  suits 
brought  by  creditors  before  the  assignment. 
Morion  and  Woudhxdl  v.  IIickst  341 


INSURANCE. 

I.  Changing  the  ship* 
11.  Concealment. 
III.  Abandonment  and  loss. 
TV.  Burratry. 

V.  Return  of  Premium. 

I.  Changing  the  ship. 

.    In  case  the   ship  becomes  disabled  during 
the  voyage,  the  master  is  not  bound  to  seek 


for  another  vessel  out  of  the  port  of  distress, 
or  out  of  a  port  immediately  contiguous 
thereto,  in  order  to  carry  on  the  cargo  to 
its  place  of  destination.  Saltus  and  others 
v.  The  Ocean  Insurance  Company,  107 
It  seems,  that  if  the  cargo  is  of  such  a  na- 
ture, that  it  is  impracticable  to  reship  and 
transport  it  to  its  place  of  destination,  with- 
out an  expense  equal  to  its  value,  or  nearly 
so,  or  without  manifest  detriment  to  the 
owners,  it  may  be  sold  at  the  port  of  dis- 
tress, and  need  not  be  sent  on  in  another  ves- 
sel, ib. 
And  if  part  only  of  the  cargo  is  sent  to  its 
port  of  destination,  in  another  vessel,  the  in- 
surer on  freight  is  not  entitled  to  a  deduction 
from  the  loss,  or  allowance  for  the  freight 
earned  on  that  part;  unless  he  shows  that 
the  goods  were  delivered  to  the  insured  at 
the  port  of  destination,  or  that  the  insured 
had  notice  of  their  arrival  and  situation,    ib. 


II.  Concealment. 

4.  The  insured  is  not  bound  to  disclose  to  the 

insurer  any  circumstances  relating  to  risks 
which  the  latter  does  not  assume,  and  which 
are  excluded  by  a  warranty,  express  or  im- 
plied. Walden  v.  J\"eiv-York  Insurance 
Company,  128 

5.  So,  the  insured,  unsolicited,  is  not  bound  to 
disclose  circumstances  relative  to  the  sea- 
worthiness of  the  ship,  or  facts  showing 
carelesness  or  want  of  economy  in  the  mas- 
ter, provided  they  do  not  tend  to  impeach 
his  honesty,  'ib. 

6.  The  insured  miist  employ  a  captain  of  com- 
petent nautical  skill,  and  of  good  general 
character ;  but  facts  or  information,  as  to 
his  carelesness,  extravagance,  and  want  of 
economy,  are  not  material  to  the  risk  of  bar- 
ratry,, and  need  not  be  disclosed,  ib. 

S.  C.  in  Error,  513 

7.  What  facts,  in  the  knowledge  of  the  assured, 
are  material  and  necessary  to  be  communi- 
cated to  the  assurers  at  the  time  of  effecting 
the  insurance,  is  matter  for  a  jury  exclusive- 
ly to  determine  ;  and  the  judge,  in  his  charge 
to  the  jury,  though  he  may  exprtss  his  opi- 
nion as  to  the  materiality  of  the  facts,  for 
their  assistance,  or  by  way  of  advice,  in  ca- 
ses of  doubt  and  difficulty,  ought  not  to  give 
tlicni  a  positive  direction,  or  opinion,  as  to 
the  materiality  of  the  facts  concealed,  so  as 
to  prevent  the  jury  from  exeicising  their 
own  judgment,  and  deciding  for  themselves. 
A'eto-Vork  Firemen  Insurance  Company 
v.  Walden  and  Walden,  513 


III.  Abandonment  and  loss. 

8.  A  detention  of  a  vessel,  by  an  embargo,  is  a 
justifiable  cause  of  abandonment.  Ogden 
and  Murray  v.  New-York  Firemen  Insu- 
rance Company,  affirmed  in  Error,  525 

9.  If  the  assured,  after  an  abandonment  for  a 

total  loss,  though  it  is  not  accepted,  purchase 
the  property  at  public  auction,  for  his  own 
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account  and  benefit,  ft  is  a  waiver  of  the 
abandonment,  although  he  has  given  notice 
to  the  insurer  of  the  time  and  place  of  sale. 
Oqdeu  and  Murray  v.  New-York  Firemen 
Insurance  Company,  affirmed  in  Error,  25 
10.  Insurance  on  freight  from  Riga  to  New- 
Tork  :  the  bulk  of  the  cargo  consisted  of 
hemp,  and  the  residue  of  manufactured  goods 
and  iron :  the  vessel  sprung  aleak,  and  put 
into  Kinsale,  in  distress,  where,  on  a  survey, 
she  was  found  incapable  of  prosecuting  her 
voyage,  unless  repaired  at  an  expense  equal 
to  her  value  ;  and  the  master,  with  the  ad- 
vice of  the  merchants  and  others,  at  A'i?i' 
sale,  sold  the  hemp  there,  and  shipped  the 
residue  of  the  cargo  in  auolher  vessel  to 
New-York,  which,  however,  was  not  capa- 
ble of  taking  more  than  one  third  of  the 
hemp,  as  there  was  no  machinery  to  pack 
and  stow  it  in  the  Russian  mode ;  it  was 
held  that  the  insured  were  entitled  to  re- 
cover for  a  total  loss,  it  not  appearing  that 
the  goods  reshipped  for  New-York  had 
reached  there,  or  that  any  freight  had  been 
earned,  Salt  us  and  others  v.  Ocean  Insu- 
rance Company,  107 


IV.  Barratry. 
t-'ide  ante,  II.  6. 


V.  Return  of  premium. 

11.  Insurance  on  a  vessel,  "  at  and  from  Malta 
to  St.  Petersburgh,  with  liberty  to  touch  at 
Cagliari,  Algie.s,  Tangiers,  and  fVingo 
Sound,"  (  Gottenburgh,  ]  hec,  for  a  premium 
at  the  rate  of  40  per  cent,  to  return  15  per 
cent,  if  the  vessel  passed  the  Gut  of  Gibral- 
tar on  or  before  the  20th  Jane,  and  the  risk 
ends  without  loss,  or  15  per  cent,  if  the  risk 
ends  safely  at  Gottenburgh."  The  vessel 
sailed  on  the  voyage  insured,  and  passed  the 
Gut  of  Gibraltar  on  the  9th  July,  1812, 
and  on  the  17th  July,  on  account  of  adverse 
winds,  was  obliged  to  come  to  anchor  in  the 
Downs  for  safety;  and  there,  hearing  of  the 
advance  of  the  French  armies,  and  the  state 
of  the  ports  in  the  north,  the  master  con- 
cluded to  abandon  the  prosecution  of  the 
vovage,  and  go  to  London,  where  the  vessel 
was,  afterwards,  seized  on  hearing  of  the 
war  between  the  United  States  and  Great 
Britain  :  it  was  held  that  the  risk  was  divi- 
sible ;  and  that  the  underwriters,  beine  dis- 
charged, by  the  act  of  the  insured,  from  all 
risk  from  Gottenburgh  to  St.  Petersburgh, 
were  bound  to  return  the  15  percent.,  the 
stipulated  premium  for  that  risk.  Ogden  v. 
New-York  liremen  Insurance   Companu, 

114 


INTEREST. 

Interest  is  chargeable  on  a  balance  of  accounts 
only  from  the  time  the  party  against  whom 


the  charge  is  made,  has  notice  of  the  defi- 
ciency on  his  part.     Kane  v.  Smith,        156 

ride  Tf.NDKH. 


JUDGMENT. 

I.   Priority  and  lien  of  judgments  and  exe- 
cutions. 

II.  Arrest  of  judgment. 


I.   Priority  and  lien   of  judgments  and  exe- 
cutions. 


1.  Where  A.  and  B.  had  judgments  against  C, 
and  some  of  A.'sjudgments  were  older,  and 
some  younger,  than  B.'s  judgments,  and  A. 
issued  executions  on  all  his  judgments,  under 
which  the  lands  of  C.  were  seized,  and  ad- 
vertised for  sale,  and  B.  then  issued  an  exe- 
cution on  his  judgment,  and  the  lands  were 
purchased  under  A.'s  executions,  (as  was 
stated  in  the  sheriff's  deed  to  B  ,)  by  B., 
and  the  sheriff  paid  part  of  the  purchase 
money  to  A.  on  account  of  his  executions, 
and  retained  the  residue  to  satisfy  B.'s  exe- 
cution ;  it  was  held,  that  the  sheriff  was  pre- 
cluded, by  his  deed,  from  denying  that  the 
sale  was  made  under  A  's  execution,  and  that 
A.  was  entitled  to  recover  from  the  sheriff, 
the  balance  of  the  purchase  money.  Sand- 
ford  v.  Roosa,  162 

2.  But  it  seems  that  a  sale,  even  of  land,  on  an 
execution  issued  on  a  junior  judgment, 
would  be  valid,  and  the  sheriff  thereby  ren- 
ders himself  liable  to  the  party  whose  exe- 
cution is  postponed,  jb. 

3.  So,  a  sale  of  chattels  on  a  junior  execution 

is  valid,  and  the  only  remedy  of  the  party 
whose  execution  was  first  delivered,  is  by  an 
action  against  the  sheriff,  ib. 

4.  The  act  concerning  judgments  and  execu- 

tions (1  R,  L.  501.  s.  6.)  was  intended  to 
protect  purchasers,  and  does  not  alter  the 
law  between  the  parties;  and  as  between 
the  parties,  the  goods  of  the  defendant  are 
bound  from  the  teste  of  the  Ji.  fa.  Hotch- 
kiss  v.  M'  Vtekar,  403 

5.  And  if  a  third  person  take  away  the  goods 
of  the  defendant,  after  the  teste  of  the  f.J'u., 
they  may  i>till  be  levied  upon,  it, 


If.  Arrest  of  judgment. 

6.  If  the  defendant,  in  a  special  plea,  tenders 
an  issue,  on  which  the  parties  go  to  trial,  in- 
stead of  concluding  with  a  verification,  and 
a  verdict  isijivcii  for  the  plaintiff,  he  cannot 
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move  in  arrest  of  judgment,  for  want  of  a 
replication  to  his  special  plea.  Coan  v. 
Whitmore,  353 

7.  A  defendant  cannot  take  advantage  of  his 
own  mispleading  to  defeat  the  plaintiff's  suit, 
after  the  jury  have  found  a  verdict  for  the 
plaintiff,  ib. 


JUSTICE,  OR  JUDGE. 

A  judge  cannot  be  excepted  to,  or  challenged, 
for  corruption  ;  but  must  be  punished  by  in- 
dictment, or  impeachment.    JUfD<nvell  v. 

Van  Deusen  and  Delamuter,  35G 


LIS    PENDENS. 


Vide  ASATEMEHT,    I. 


LOCATION  AND  SURVEY  OF  LANDS* 

Where  one  of  the  boundaries  of  the  premises 
described  in  a  deed  is  a  line  to  be  run  up  a 
creek,  the  line  must  be  run  through  the 
middle  of  the  creek,  according  to  its  turns 
and  windings.  Jackson,  ex  dem.  Trustees 
of  Kingston,  v.  Louw,  253 


M 


MANDAMUS. 


KINGSTON,    (TOWN   OF.) 

The  legal  title  in  the  property  belonging  to  the 
freeholders  and  inhabitants  of  Kingston, 
continued  to  their  trustees,  until  conveyed 
by  them  to  the  supervisors  and  overseers  of 
the  poor  of  the  towns  of  Esopus,  Sauger- 
ties,  and  Kingston,  under  the  3d  section  of 
the  act  to  divide  the  town  of  Kingston,  sess. 
34.  ch.  1G1.,  Aprils,  1811.  Jackson,  ex 
dem.,  Trustees,  &c.  v.  Low,  252 


1 .  After  the  supervisors  of  a  county  have  passed 

upon  the  account  of  a  constable  for  removing 
paupers,  and  have  allowed  part,  and  disal- 
lowed part,  a  peremptory  mandamus,,  di- 
recting them  to  audit  and  aHow  the  account 
of  the  relator,  will  not  be  granted  on  the 
ground  of  the  improper  rejection  of  part  of 
his  account.  The  People  v.  The  Supervi- 
sors of  Albany,  414 

2.  Wherever  a  discretionary  power  is  vested  in 
officers,  and  they  have  exercised  that  discre- 
tion, a  mandamus  will  not  be  granted,      ib. 


LIBEL. 

An  action  does  not  lie  by  an  officer  of  ft  regi- 
ment of  militia,  for  a  publication  reflecting 
upon  the  officers  of  the  regiment  generally, 
■without  averring  a  special  damage.  Sum- 
ner v.  Buel,  *75 


MARTIAL  LAW* 

1 .  A  citizen  of  the  United  States,  not  in  mili- 
tary service,  is  not  amenable  to  a  court  mar- 
tial.    Smith  v.  Shaw,  257 

2.  Where  a  citizen  of  the  United  States  is  ar- 
rested as  a  spy,^and  detained  in  custody  uir- 
til  that  fact  can  be  tried  by  a  court  martial, 
the  party  arresting,  and  the  commanding  offi- 
cer by  whose  orders  he  is  detained,  are  tres- 
passers, ib. 


MILITIA. 


LIMITATION    OF    ACTIONS. 

A.  writ  was  issued  against  A.,  within  six  years 
from  the  time  the  cause  of  action  accrued ; 
the  plaintiff's  attorney  finding  that  the  de- 
mand was  on  a  partnership  account  against 
A.  and  B.,  filed  his  declaration  against  A. 
and  B.  as  of  the  day  of  the  term  on  which 
the  writ  was  returnable,  which  was  after  six 
years  had  elapsed,  and  A.  pleaded  to  this 
declaration  non  assumpsit,  and  the  statute 
of  limitations ;  this  was  held  to  be  a  com- 
mencement of  a  suit  against  A.  and  11.  with- 
in six  years.  Garland  v.  Chat  tie  and 
Clough,  430 


If  a  person,  under  the  age  of  eighteen  years, 
who  is  not  liable  to  military  duty,  voluntari- 
ly enters  the  service  of  the  United  States 
as  a  soldier,  and  being  in  actual  service,  de- 
serts, he  may  be  lawfully  arrested  as  a  de- 
serter, and  the  person  apprehending  him  is 
not  liable  to  an  action.  Wilber  v.  Grace,  in 
Error,  68 

N.  B.  S.  C.  vol.  x.  p.  454.  contra,  reversed. 


MORTGAGE. 

L.,  a  mortgagee,  filed  a  bill  against  S.  and  others, 
for  the  sale  of  the  mortgaged  premises,  and 


I  N  D  E  X. 


581 


to  which  suit  M.,  who  had  purchased  a  judg-  it  was  held  that  the  plaintiff's  could  not  exact 

ment  against  the  mortgagor    was   a  party.  as  penalties  for  any  one  offence,  or  'or  the 

After  a  decree  for  a  sale  had  been  entered,  violation  of  such  by-laws  in  any  one  transac- 

by  the  consent  of  the  solicitors  of  all  the  par-  tion,  a  greater  sum  than  250  dollars.    Vorpo- 

ti'es,  M.  sued  out  execution  on  his  judgment  ration  of  JVew-York  v.  Ordrenan,          122 

against  S.,  under  which   his  interest  in  the  2.  And  whether,  under  the  powers  vested  in  the 


mortgaged  premises,  was  sold  by  the  sheriff 
at  auction,  and  M.  having  become  the  pur- 
chaser, at  the  sheriff's  sale,  of  the  equity  of 
redemption,  offered,  before  the  day  fixed  by 
the  decree  for  the  sale,  to  pay  to  the  soli- 
citor of  L.,  all  the  principal  and  interest  due 
on  the  mortgage,  if  L.  would  assign  the 
mortgage  to  him,  which  L.  refused  to 
do.  M„  the  next  day,  paid  to  L.'s  soli- 
citor the  principal  and  interest  due  on  the 
mortgage,  and  took  a  simple  receipt  for  the 
amount,  without  expressing  it  to  be  in  satis- 
faction of  the  mortgage,  and  there  was  parol 
evidence  that  it  was  made  as  a  deposite,  and 
not  for  the  redemption  of  the  mortgage.  M., 
afterwards,  and  before  the  day  of  sale,  ob- 
tained an  order  to  stay  the  sale ;  but  the 
master  having  no  notice  of  this  order,  pro- 
ceeded and  sold  the  premises  at  auction  un- 
der the  decree,  and  executed  deeds  to  the 
purchasers.  It  was  held  that  the  9a!e  wag 
valid  and  effectual,  and  that  the  rights  of  the 
innocent  and  bona  fide  purchasers  could  not 
be  affected  by  the  order  staying  the  sale. 
■J\tonell\.  Lawrence  and  others,  521 

In  consequence  of  the  statute  direction,  sess. 
36.  c.  95.  s.  11.,  relative  to  sales  of  mort- 
gaged premises  by  a  master,  under  a  de- 
cree of  chancery,  it  is  not  necessary  that  the 
report  of  the  master,  a9  to  the  sales,  should 
be  confirmed,  before  deeds  are  executed  to 
the  purchasers.  The  rule  of  the  English 
chancery  on  this  subject,  is  not,  therefore, 
applicable,  ib. 


N 


NEW-YORK  (CITY  OF.) 

I,  A  by-law  or  ordinance  of  the  corporation  of 
the  city  of  jYeiv-York,  made  by  virtue  of 
the  authority  given  by  the  act  of  the  2d 
Jlpril,  1806,  (sess.  29.  ch.  126.  s.  15.,)  or- 
dained, that  if  any  person  kept  a  greater 
quantity  of  gunpowder  than  twenty-eight 
pounds,  at  one  time,  in  any  one  place,  or  if 
the  same  should  not  be  kept  in  the  manner 
prescribed  by  the  ordinance,  such  person 
should  forfeit  all  the  gunpowder,  so  kept 
contrary  to  the  by-law,  and  also  125  dollars, 
for  every  100  pounds  of  gunpowder,  and  in 
that  proportion,  for  a  greater  or  less  quanti- 
ty. By  the  act,  the  corporation  were  empow- 
ered to  provide  for  the  forfeiture  of  the  gun- 
powder, if  kept  contrary  to  such  by-law ;  and 
to  impose  penalties  for  the  non-observance  of 
the  by-law,  in  all  other  cases  not  provided, 
for  by  the  act,  etc.  In  an  action  by  the  cor- 
poration to  recover  penalties  under  their  by- 
law, to  the  amount  of  three  thousand  dollars, 
Vol.  XII.  4.  E 


corporation  by  the  act,  they  could  impose 
any  penalty  beyond  the  forfeiture  of  the 
gunpowder  so  unlawfully  kept  ?  Qnare. 
but,  at  any  rate,  the  corporation,  in  passing 
the  by-law  in  question,  exceeded  the  powers 
given  them  by  the  act,  ib. 

Whether,  under  the  general  powers  conferred 
by  the  charters  of  the  city,  the  corporation 
had  authority  to  pass  such  by-law,  and  the 
action  could  he'  supported  on  that  authority 
alone  ?     Qucere.  ib. 

But  as  the  act  of  the  legislature,  on  the  sub- 
ject matter  of  the  by-law,  is  to  be  presumed 
to  have  been  passed,  at  the  instance  of  the 
corporation,  it  so  far  operates  as  a  limitation 
on  the  general  and  undefined  powers  in  the 
charters,  ib. 


NEW  TRIAL. 


1.  In  an  action  for  an  assault  and  false  imprison- 

ment, against  a  military  commander,  for  ar- 
resting the  plaintiff,  a  private  citizen,  on  a 
charge  of  treason,  confining  him  for  five  days, 
and  trying  him  before  a  court  martial,  the 
jury  found  a  verdict  for  the  plaintiff  for  9,600 
dollars  damages;  and  anew  trial  was  grant- 
ed on  the  ground  of  the  excessiveness  of  the 
damages.    J\f' Connel  v.  Hampton,  234 

2.  In  actions  of  ejectment,  relative  to  the  lands 

in  the  military  tract,  where  the  principal  or 
turning  point  in  the  cause  is,  as  to  the  iden' 
tity  of  the  soldier  entitled  to  the  bounty 
land,  each  party  claiming  under  a  person  of 
the  same  name,  the  court  will  grant  anew 
trial  on  affidavits  of  newly-discovered  evi- 
dence relative  to  the  identity  of  the  patentee, 
though  such  evidence  may  consist  of  cumu- 
lative facts,  relative  to  the  same  point  which 
was  the  subject  of  inquiry  at  the  former 
trial;  these  cases  being  peculiar,  and  not 
strictly  governed  by  the  rules  relative  to  new 
trials  in  ordinary  cases.  Jackson,  ex  dem. 
Ji'olcott  and  others,  v.  Crosby,  354 


NOTICE. 


Notice  of  an  assignment.  Vidt  Assignment,  2. 

Notice  of  a  decree.    Vidt  Chakcert,  10. 

Notice  of  an  adverse  title  or  possession.    Vidt  Deed,  II. 
10.  M.  15. 

Notice  of  a  trust.    Vidt  Trust. 


NOTICE  TO  QUIT. 
Vick  Ejectment,  III.  12. 
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NOTICE  TO  PRODUCE  PAPERS, 


Fide  Evidence,  II.  ?. 


P 


land  in  this  state,  is  not  such  an  adverse 
possession  as  will  prevent  or  defeat  the  ope- 
ration of  a  subsequent  grant  of  the  same 
land  under  the  provincial  government  of 
A"ew-York,  but  will  be  considered  as  held 
in  subordination  to  the  title  granted  by  the 
patent  of  the  New-York  government.  Jack* 
son,  ex  dem.  Winthrop,  v.  Waters,         365 


PARTITION, 

Where  the  plaintiffs  lessor,  in  ejectment,  claims 
under  a  partition  made  by  virtue  of  the  act 
of  1801,  (sess.  24  ch.  176.,)  of  lands  of  which 
the  defendant,  or  those  from  whom  he  derives 
title,  were  in  possession  previous  \u  the  pass- 
ing of  that  act,  it  is  no  defence  that  he  bad  not 
paid  for  the  improvements,  pursuant  to  the 
act  of  1785  Jackson;  ex  dem-  Van  Hen 
Bergh,  v.  Trusdell,  246 


PARTNERSHIP. 


PAYMENT. 

1.  Where  a  promissory  note  is  given  by  a  part- 
nership.and  the  payee,  afterwards,  takes  the 
individual  note  of  one  of  the  partners  for 
the  amount,  and  gives  up  the  partnership 
note,  it  is  a  payment  of  the  partnership 
note.    .Arnold  v.  Camp,  409 

2.  And  if  the  payee,  afterwards,  gets  back  the 
partnership  note  from  the  individual  part- 
ner, on  redelivering  him  his  note,  and  brings 
an  action  upon  the  partnership  note,  the 
other  partner  may  avail  himself  of  these 
circumstances  as  a  bar  to  the  action,         ib. 


PERFORMANCE. 


PLEADING. 


1.  Covenant  does  not  lie,  on  an  agreement  of 
partnership,  to  compel  the  payment  of  a 
balance  due  to  the  partnership  from  one  ot 

the  partners.      jMiven    v.    Spickertnan  and  ride  Assumpsit  for  Monet  bad  and  received.  8,  ?. 
Stever,  401 

g.  Where  a  promissory  note  is  given  by  a  part- 
nership, and  the  payee,  afterwards,  takes  the 
individual  note  ofebne  of  the  partners  for  the 
amount,  and  gives  up  the  partnership  note, 
it  is  a  payment  of  the  partnership  note.  .  h'- 
nold*.  Camp,  409 

p.  And  if  the  payee,  afterwards,  eels  back  the 
partnership  note  from  the  individual  part- 
ner, on  redelivering  him  his  note,  and  brings 
an  action  upon  the  partnership  note,  the 
other  partner  may  avail  himscii  of  these  cir- 
cumstances as  a  bar  to  the  action,  ib. 


I.  Parties  to  the  action. 


II.  Declaration. 

III.  Plea. 

IV.  Replication. 


PATENT, 

1.  A  patent,  not  void,  but  which  has  been  issued 

on  a  mistake,  or  an  insufficient  suggestion, 
can  only  be  avoided  by  a  scire  facias,  or 
other  proceeding  for  that  purpose,  out  of 
chancery.  Jackson,  ex  dem.  Houseman,  v. 
Hart,  .  77 

2.  It  cannot  be  impeached  in  a  collateral  action  ; 

as  by  showing  that  the  patentee  intended 
•was  a  different  person,  and  of  a  different 
name  from  the  one  mentioned  in  the  pa- 
tent, »•>• 

3.  A  patent  for  land,  which  docs  not  pass  the 
great  seal  until  after  its  date,  lakes  effect,  as 
between  the  parties,  by  relation,  from  the 
day  of  its  date.     Heath  v.  Ho-is,  140 

i.  The  court  will  not  notice  a  title  to  land  not 
derived  from  our  own  government.  Jack- 
ton,  ex  dem.  Winthrop,  v.  Waters,         365 

5.  A  possession,  taken  under  a  grant  from  the 
French  Canadian  government,  prior  to  the 
conquest   of    Canada  by   the   British,  of 


V.  Demurrer. 

VL  J' lea  puis  darrein  continuance. 

VII.  Pleading  in  particular    actions    and 
cases. 


I.  Parties  to  the  action. 

1.  Where    money  is  deposited    with   a    stake- 

holder, on  the  event  of  a  wager,  by  a  per- 
mit] who  acts  as  agent  for  several  others,  but 
the  stakeholder  is  ignorant  of  the  principals 
on  whose  account  the  money  is  deposited, 
actions  to  recover  back  the  deposile,  are 
properly  brought  in  the  name  of  the  prin- 
cipals (each  of  whom  may  sue  for  his  re- 
spective proportion,')  anil  not  of  the  agent. 
Vates  v.  Foot,  I 

2.  An  unincorporated  company  cannot  sue   in 

the  name  of  their  trustees.  J\"iven  v.  Spic- 
kevman  and  Stever,  401 
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W-fcen  an  assignee  may  sue  Id  hla  own  nsmr.     I'iili 

Sl'MPslT    t'OR    MONEY    HAD    AMD    &ICE1VCD,  0,  ?. 


II.  Declaration. 

3.  In  an  action  for  the  non-delivery  of  goods, 
pursuant  to:tn  agreement,  by  which  the  de- 
fend int  agreed  to  deliver  6,000  gallons  of 
whiskey  to  the  plain  til}',  or  his  agent,  at  B  , 
to  be  paid  for  on  the  delivery  thereof;  it  is 
sufficient  for  the  plaintiff  to  aver  that  he  has, 
at  all  times,  been  ready  to  receive  the  whis- 
key, and  to  pay  for  the  same,  at  the  place 
aforesaid,  to  wit,  at  £$.,  without  saying  he  was 
ready  to  p:iy  at  the  particular  time  stipula- 
ted for  the  delivery.  Porter  v.  Hose,  '209 
4.  Where  two  acts  are  to  he  done  at  the  same 
time,  as  where  one  agrees  to  sell  and  deli- 
ver, and  the  other  agrees  to  receive  and 
pay,  in  an  action  for  tiie  non-delivery,  it  is 
necessary  for  the  plaintiff  to  aver  a  readi- 
ness to  pay  on  his  part,  whether  the  other 
party  was,  at  the  place,  ready  to  deliver  or 
not,  ib. 

5.  And  where  the  agreement  was  to  deliver  to 
the  plaintiff,  or  his  agent,  at  B.,and  the  plain- 
tiff was  to  pay  the  price  stipulated,  on  the 
defendant's  presenting  the  receipts  for  the 
goods,  it  was  held  that  a  payment  on  delive- 
ry was  not  dispensed  with,  if  the  plaintiff 
himself  was  at  the  p'ace  ;  the  provision  for 
payment,  on  the  production  of  the  receipts, 
extending  only  to  the  case  of  a  delivery  to 
the  agent  of  the  plaintiff,  ib. 

6.  In  declaring  on  a  specialty,  it  must  be  averred 

that  it  was  sealed  by  the  defendant.  Van 
Santxvood  and  another  v.  Sandford,        197 

7.  It  is  not  sufficient  to  state  that  the  defendant 
made  a  writing  in  the  words  and  figures 
folio-wing,  to  wit,  setting  it  forth  verbatim, 

and  concluding,  .ftt  -witness  whereof,  I  have 
set  my  hand  and  seal,  with  the  name,  and 
»  scrawl  with  an  (L.  S.)  ib. 

8.  A  count  on  a  cause  of  action  arising  after  the 
death  of  the  testator,  cannot  be  joined  with 
a  count  on  a  cause  of  action  arising  in  his  life 
time.  Jlfyei* s  executors  \.  Cole  and  A'iven, 

349 

9.  A  declaration  in  assumpsit,  against  executors, 

contained  three  counts,  in  the  two  first  of 
which  the  promises  were  laid  to  have  been 
made  by  the  testator  in  his  lifetime,  and 
the  last  stated,  that  the  defendants,  as  exe- 
cutors aforesaid,  being  indebted,  Sec,  for 
work  and  labour,  kc,  about  the  funeral  of 
the  testator  done  and  performed  at  their 
special  instance  and  request,  kc,  and  that 
in  consideration  thereof,  the  defendants,  as 
executors  aforesaid,  undertook,  kc.  The 
declaration  was  held  bad  on  a  general  de- 
murrer, ib. 
10.  After  plea  pleaded,  it  is  too  late  to  take  ad- 
vantage of  a  variance  between  the  declara- 
tion and  writ.  Garland  v.  Chatile  and 
dough,                                                          430 


Mutual  promises.    Vide  Assumpsit,  E,  7,  P. 
Vidt  TnsT  v.  16.  vi-   :•■ 


111.  Plea. 

11.  Where  there  is  a  submission  to  arbitration  of 

all  the  demands  which  either  party  had 
against  the  other,  the  award  is  a  conclusive 
bar  to  an  action  for  any  demand  subsisting 
at  the  time  of  the  submission  and  award, 
though  the  plaintiff  can  show  that  the  de- 
mand for  which  the  action  is  brought,  was, 
by  mistake,  omitted  to  be  laid  before  the  ar- 
bitrators, and  was  not  considered,  or  deci- 
ded upon  by  them.  J)  heeler  v.  Van  Hou~ 
ten,  311 

12.  If  a   person   sues  upon  several  and  distinct 

causes  of  action,  and  submits  only  a  part  of 
them  to  the  jury,  he  is  not  precluded  from 
suing  again  for  such  distinct  cause  of  action, 
as  was  not  passed  upon,  ib. 

13.  Where  a  plea  concludes  with  a  similiter  in« 

stead  of  a  verification,  and  the  plaintiff,  with- 
out replying,  goes  to  trial,  the  mispleading  is 
cured  by  Verdict.     Coan  v.  Whitmore,    353 

Vide,  Post,  VII.  22. 


IV.  Replication. 

14.  A  replication  of  de  injuria,  &c.  is  good  only 
where  the  matter  alleged  in  the  plea,  is  by 
way  of  excuse,  and  not  where  it  is  insisted 
upon  as  a  right.  Plumb  v.  JW'Crea  and 
others,  491 

15.  In  trespass  de  bonis  asportatis,  a  replication 
of  de  injuria,  &e.  to  a  plea  stating  that  the 
goods  were  seized  as  forfeited  to  the  United 
States,  and  were  condemned  in  the  district 
court,  is  bad,  ib. 


V.  Demurrer. 

16.  Where  the  day  of  making  a  contract  is  im- 
material, it  is  not  a  ground  of  demurrer  that 
the  contract  is  illegal  by  reason  of  its  having 
been  made  on  the  day  laid  in  the  declaration. 
Jlmoryv.  M'Gregor,  287 


VI  Plea  puis  darrein  continuance. 

17.  Coverture  of  plaintiff  cannot  be  pleaded  after 
verdict,  or  alter  report  of  referees.  Jllexan- 
ders.Fink,  218. 

Vide  A  BATEMENT,  2,  3,  4. 


VII.  Pleading  in  particular  actions  and  cases. 

18.  Under  the  plea  of  non  est  factum,  the  de- 
fendant may  give  evidence  of  fraud  in  the 
manner  of  obtaining  the  instrument  on  which 
the  plaintiff  declares.  Van  Valkenburgh  v. 
liouh,  337 

19.  Infancy  must  be  pleaded,  and  cannot  be  given 

in  evidri.ee  on  nun  est  factum.     I' cr  Spen- 
cer, .1.  ib- 
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20.  But   coverture  may   be  given  in    evidence. 
Per  S{>encer,3.  Van  Valkcnbuvgh  v.  Jiouk, 

337 

21.  A  declaration  commencing  in  debt,  setting 

forth  a   bond   with  a  special  condition,  and 

concluding  with  an  assignment  of  breaches, 

as  itt  covenant,  is  good.     Gale  v.  O'Bryan, 

■>  216 

22.  Pleas  of  solvit  ad  diem,  and  solvit  post  diem, 

must  conclude  with  a  verification.     Coan  v. 
Whitmore,  353 

A  former  action  for  the  same  cause.    Vide  Action. 

Award,  when  a  bar.    Vide  Award. 


PLEDGE. 


Entitling  affidaVw  on  which  to  move  for  an  attachment. 
Vide  ATTACEMBS  r,  1 ,  2,  3- 


III.  Judgment  by  default,  and  interlocutory 
judgment. 

3.  A  notice  of  executing  a  writ  of  inquiry  on  a 
certain  day,  "  provided  an  interlocutory 
judgment  shall  have  then  been  obtained  in 
the  cause,  is  good  ;"  the  words  of  the  proviso 
may  be  rejected  as  surplusage.  Oothout  v. 
Booth,  151 

4.  If  no  interlocutory  judgment  should,  in  fact, 

be  obtained,  and  the  notice  be  countermand- 
ed, the  party  giving  the  notice  would  be  lia- 
ble to  costs,  ib. 


Vide  Bailment,  1,2",  3. 


IV.  Removal  of  causes. 


POOR. 

A  physician,  who  furnishes  medicine  to,  and 
attends  upon,  a  pauper,  cannot  recover  for 
his  services  from  the  overseers  of  the  poor, 
unless  it  were  done  at  their  request,  or  they 
have  subsequently  promised  to  pay.  Everts 
and  Allen  v.  Adams,  352 

It  seems  that  the  justice,  in  his  order  of  relief, 
may  designate  the  physician  to  attend  upon 
the  pauper ;  and  that  if  the  overseers  em- 
ploy any  other,  and  pay  his  bill,  it  will  not  be 
allowed  them  in  the  settlement  of  their  ac- 
counts, ib. 

Vide  Bastard,  1,  2. 


PRACTICE. 

1.  Process. 
II.  Affidavits. 

III.  Judgment  by  default,  and  interlocutory 
judgment. 


IV.  Removal  of  causes. 

V.  Motions,  arguments,  cases,  and  notices  of 
motion. 


I.  Process. 


Where  the  defendant  is  held  to  bail  in  the 
action  commenced  in  the  court  of  C.  P.,  he 
must,  on  the  removal  of  the  cause  by  habeas 
corpus,  put  in  bail  in  the  S.  C,  though,  if  the 
action  had  been  originally  brought  in  the  su- 
preme court,  he  could  not  have  been  held  to 
bail  there.    Bell  v.  Hall,  152 


Motions,  arguments,  cases,  and  notices  of 
motion. 


Where  a  verdict  is  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  on  a  case  to 
be  made,  and  the  plaintiff  does  not  make  up 
the  case  according  to  the  rules  and  practice 
of  the  court,  the  defendant  may  give  notice 
of  motion  at  the  next  term  for  judgment  ; 
and  if  no  sufficient  excuse  is  then  shown  by 
the  plaintiff,  for  not  making  the  e<»se,  the 
court  will  order  judgment  to  he  entered  for 
the  defendant,     .tuck-son  v.  Case,  431 

When  a  verdict  is  taken,  subject  to  the  opi- 
nion of  the  court,  no  order  for  a  stay  of  pro- 
ceedings is  necessary  ;  and  it  does  not  come 
within  the  rule  allowing  either  party  to  no- 
tice the  case  for  argument ;  but  the  defend- 
ant may  move  the  court  for  leave  to  enter 
judgment,  ib. 

Motion  for  an  attachment.    Vide  Attachment,  I,  2,  ?. 


PRISONERS. 


1 .  Under  the  act  for  the  relief  of  debtors,  with 
1,  Process  cannot  be  issued  or  executed  on»  respect  to  the  imprisonment  of  their  per 


sons,  (sess.  36.  c.  81.,)  a  person  in  gaol,  oa 
an  execution  for  costs  only,  not  Weing  a  free- 
holder, was  entitled  to  his  discharge  at  the 
expiration  of  thirty  d:tvs.      Cvyler  v.  Rust, 

372 

2,  An  affidavit  will  not  be  allowed  to  be  read  in     2.  But   by  the  act,  sess.  36.  ch.  203.  s.  49  ,  this 
support  of  a  motion,  if  taken  before  an  attor-  construction  of  the  act,  for  the  relief,  &c,  is 

ney  iu  the  cause.    Taylor  v.  Hatch,         340  expressly  done  away,  ib. 


Sunday.     Van  Vechten  v.  Paddock, 
[[XL  Affidavits. 
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PRIVILEGE. 


SALE    OF    CHATTELS. 


The  privilege  of  an  officer,  of  being  sued  by  bill, 
and  not  by  writ,  is  pergonal  merely,  and  may 
be  waived  by  a  subsequent  agreement  not  to 
take  advantage,  in  a  suit  against  him,  of  its 
having  been  commenced  by  writ.  Leal  v. 
tfigram  and  Phelps,  88 


R 


REFERENCE. 

A  report  of  referees  resembles  a  verdict  in  this, 
that  after  it  has  been  made,  the  defendant 
cannot  plead  in  abatement  puis  darrein  con- 
tinuance.    Alexanders.  Fink,  til 8 

Vide  Abatement,  4. 
RELATION. 


1.  Where  goods  sold  are  to  be  delivered  at  one 

of  two  places,  at  the  option  of  the  vendor, 
he  is  bound  to  give  the  vendee  notice  of  the 
place  where  he  intends  to  deliver  them. 
Jtogers  and  lingers  v.  Van  lloesen  and 
others,  221 

2.  And  if  he  leave  them  at  one  of  the  places, 
without  having  given  such  notice,  and  the 
goods  are  lost,  he  must  bear  the  loss.  ib. 

3.  After   a   delivery  of  goods  sold,   the  seller 

cannot,  on  account  of  fraud  in  the  contract, 
forbid  the  goods  to  be  taken  away,  and  bring 
an  action  of  trespass  against.a  person  taking 
them  away.    M(  Carty  v.  Vickery,  ¥       348 

4.  In  the  sale  of  provisions  for  domestic  use,  the 

vendor,  at  his  peril,  is  bound  to  know  that 
they  are  sound  and  wholesDiue  ;  and  if  they 
are  not  so,  lie  is  liable  to  an  action  on  the 
case,  at  the  suit  of  the  vendee.  Van  Brack- 
lin  v.  Fonda,  46JS 

Memorandum  of  Sale.     Vide  Frauds,  1,  2,  3. 


1.  A    patent  for  land,  which  passes  the  great 

seal  after  its  date  takes  effect,  by  relation, 
from  its  date,  so  that  the  patentee  may 
maintain  injuries  done  by  strangers  to  the 
land,  after  its  date.    Heath  v.  Ross,         140 

2.  But  the  doctrine  of  relation,  being  a  fiction 
of  law,  is  not  admitted  to  the  prejudice  of 
third  persons,  uot  parties,  or  privies,  having 
any  right,  ib. 


s 


SALE. 


J.  An  agreement  on  a  sale  of  land  to  execute  a 
deed  to  the  purchaser,  is  satisfied  by  exe- 
cuting a  deed  without  warranty  or  covenants. 
Vun  Eps  v.   Corporation   of  Schenectady, 

436 

2  Where  land  is  sold  at  auction  in  separate 
lots,  and  several  of  the  lots  are  purchased 
by  one  person,  it  is  not  an  entire  contract ; 
and  if  the  vendor  cannot  give  a  title  as  to  all 
the  lots,  the  vender  cannot  reseind  the  agree- 
ment in  toto,  but  must  take  a  conveyance 
for  such  of  the  lots  as  the  vendor  is  au- 
thorized to  convey,  ib. 

3.  The  vendor  is  bound,  if  required,  to  give  se- 

parate deeds  for  the  several  lots;  and  his 
offer  to  execute  one  deed  for  the  whole 
does  not  render  the  contract  entire,  ib. 

4.  Where,   on  a  parol  contract  for  the  sale    of 

lands,  the  purchaser  pays  part  of  the  consi- 
deration, he  cannot,  there  being  no  default 
on  the  part  of  the  vendor,  maintain  an  ac- 
tion to  recover  it  back.     Dowdle  v.  Camp, 

451 

5.  Where  a  person  has  notice  of  a  judgment, 
and  purchases  the  goods  of  the  defendant, 
with  a  view  to  defeat  the  plaintiff's  remedy, 
such  purchase  is  void.     IVickharn  v.  .Miller, 

3'iO 

Vii>    AoRFt  Mfxr,  1.  2: 


SCHOOLS. 
Vide  Common  Schools. 

SCIRE  FACIAS. 
Vide  Patent,  I. 

seamen's   WAGES. 

1.  No  action  can  be  maintained  by  a  seaman, 

discharged  by  his  own  consent  in  a  foreign 
eountry,  under  the  act  of  congress,  (7  Cong. 
sess.  2.  ch.  62.  s-  3  ,1  against  the  owner  of 
the  vessel,  to  recover  twu  thirds  of  three 
months  wages,  directed  by  that  act  to  be 
paid,  hy  the  master  of  the  vessel,  to  the 
American  consul,  over  and  above  the  wages 
due  to  such  seaman  at  the  time  of  such  dis- 
charge.    Ogden  v.  Orr,  143 

2.  Where  a  ship,  captured  during  her  voyage, 
and  her  crew  taken  out  and  detained  pri- 
soners of  war,  was,  afterwards,  recaptured, 
and  (the  master  having  hired  a  new  crew) 
proceeded  on  her  voyage,  anil  arrived  at  her 
last  port  of  delivery,  and  earned  freight ;  it 
was  held,  that  the  seamen  viho  were  taken 
out,  though  never  restored  to  the  ship,  were 
entitled  to  wages  for  the  whole  voyage,  de- 
ducting only  their  proportion  of  the  salvage 
paid  to  the  recaptors.  //  etmore  and  others 
v.  Hensha-w,  324 

SET-OFF. 

1.  Wh^re  A.  assigns  securities  to  R.  to  receive 
the  amount,  and  to  apply  the  same  for  cer- 
tain specified  purposes,  and  hold  the  balance 
subject  to  his  order,  and  A.  afterwards  di- 
rects IJ.  to  pay  the  balance  to  C,  in  an  ac- 
tion, for  money  had  and  received,  by  C 
against  B  ,  to  recover  such  balance,  B. 'can- 
not set  oft"  a  demand  whioh  he  may  have 
against  A.     fVeston  t.  Barker,  276 


'6b 


INDEX. 


J.  A  note  endorsed  after  it  has  become  due, 
cannot  be  set  off  in  an  action  brought  against 
the  endorsee  by  the  assignee  of  the  maker. 
Anderson  and  others  v.  Van  Alen,  343 

SHERIFF. 

Vidt  Esoate,  2,  3.    Execution. 

SLANDER* 


STATUTES. 

Under  a  penal  statute,  or  the  by-law  of  a  cor- 
poration imposing  a  penalty,  one  penalty 
only,  for  any  one  offence,  or  violation  of  the 
law,  in  any  one  transaction,  is  recoverable  ; 
and  not  a  separate  penalty  for  each  particu- 
lar act  into  which  the  offence  or  transaction 
may  be  divisible.  Corporation  of  New- 
York  v.  Ordrenan,  122 


In  an  action  of  slander,  the  words  charged 
were,  "  you  are  a  thief,''  "  you  are  a 
damned  thief."  The  words,  as  proved,  were, 
"  you  are  a  thief,  you  stole  hoop  poles,  and 
saw  logs  from  off  JDelancy's  and  Judge 
Myer's  land."  The  judge,  before  whom 
the  cause  was  tried,  left  it  to  the  jury  to  de- 
cide, whether,  by  the  words  proved,  the  de- 
fendant meant  to  charge  the  plaintiff  with 
taking  timber,  or  hoop  poles,  already  cut 
down,  in  which  case  it  would  be  a  charge  of 
felony  ;  or  whether  they  were  meant  only  to 
charge  the  plaintiff  with  cutting  down,  and 
carrying  away  timber  to  make  hoop  poles  ; 
in  which  case  it  could  amount  only  to  a  tres- 
pass, and  the  words  would  not  then  be  ac- 
tionable, and  the  jury  having  found  a  verdict 
for  the  defendant,  the  court  refused  to  set 
it  aside.    Dexter  v.  Tuber,  239 


SLAVE. 

1.  Where  A.,  by  his  last  will,  manumitted  his 
slave  Maria,  and  gave  to  Maria,  her  dough' 
ter,  Cloe,  during-  her  natural  life,  it  was 
held,  that  whether  the  words,  during-  her 
natural  life,  applied  to  Maria  or  Cloe,  and 
whether  the  children  of  Cloe,  born  during 
the  lime  that  Maria  was  entitled  to  her 
services,  became  free  on  the  death  of  Ma- 
ria, or  not,  they  could  not  be  claimed  by 
the  representative  of  A.  Concklin  v.  Ha- 
vens, 314 

2.  If  Maria  had    no  legal  representatives,  on 

her  decease,  the  children  of  Cloe,  being  the 
issue  of  her   own   daughter,   became   free, 

ib. 

3.  It  seems  that  the  words  during  her  natural 

life,  are  to  be  referred   to  the  life  of  Cloe, 

ib. 

4.  But  if  they  are  to  be  referred  to  Maria,  the 
children  of  Cloe  born,  in  the  lifetime  of  the 
legatee,  became  her  property,  on  the  gene- 
ral principle,  that  the  temporary  proprietor 
of  an  animal  is  entitled  to  the  increase  of  it, 

ib. 

SPY. 
Vide  Martial  Law,  2. 

STAKEHOLDER. 

rVtt    PI.KAU1NO,    I.   1. 


STATUTES  CONSTRUED,  EXPLAINED,  OR 
CITED. 

1782,  Julvl2.  Sess.  6.  c.  2.    (Entails.)  159 

1786,  Feb.  23.  Sess.  9.  c.  12.     (Entails.)  169 

1787,  Jan.  30.  Sess.  10.  c.  6.     (Waste.)  368 
,  Feb.  26.  Sess.  10.  c.  44.    (Frauds  )  102. 
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1788,  Feb.  6.     Sess.  11.  c.  6.    (Forcible  Entry.) 

31 

1801,  March  21.     Sess.  24.  c.  44.      (Promissory 

Notes. )  93 

,  April'.      Sess.  24    c.  176.      (Partition.) 

246 
Sess  24.    c.  184.    (Poor.)    286 
Sess.  29.  c  126.     (City  of  New- 
122 
Sess.    34.    c.   161.       (Town   of 
252 
Sess.   35.    c.   242.      (Common 
412 
Sess.  36.  c.  21.     (Strays.)       187 
Sess.  36.  c.  24.      (Immorality. 
180 
36.    c.  29.      (Crimes. 
29  A  339 


,  April  8. 

1806,  April  2. 
York.) 

1811,  April  6. 
Kingston.) 

1812,  June  19. 
Schools.) 

1813,  Feb.  25. 
— — ,  March  5 

Sunday.) 

— — ,  March  19.      Sess 
Cheat.    Escape.) 
,  ■  — .    Sess.  36.  c.  35.     (Towns.)  433 

,  April  5.     Sess.  36.  c.  56.    (Amendment  of 
the  Law.     Reversion  and  Remainder.)     186 

,  April  8.     Sess.  36.  c.  78.      (Poor.)      352. 

415 
,  .      Sess.  S6.  c.  79.       (Administra- 

tion.   Executors.)  120 

— -,  ..    Sess.  36.  c.  SO.  (Military  Lands.) 

319 

,  April  5.  Sess.  36.  c.  52     (Taxes.)         414 

,  Sess.  36.  c.  53.  (Justice's  Courts.) 

205.  322.  423 

,  .      Sess.    36.    c.   63.       (Distresses. 

Rent.)  380 

,  April  9.       Sess.   35.    c.   81.      (Relief   of 

Debtors.)  373 

,  April  12.     Sess  36.  c.  96.     (Cects.)     28'J. 

340 

,  ■■■  Sess.  36.  c.  98.  (Insolvent.)  341 


STRAYS. 

Where  A.  hired  a  mare  of  B.,  which  strayed 
away  from  the  possession  of  A.,  and  came 
into  the  possession  of  C,  by  delivery  from  D., 
who  had  taken  her  up;  (C.  claiming  her  as 
the  property  of  a  third  person,  who  had  re- 
quested him  to  search  for  a  mare  he  had 
lost;)  and  A.  brought  an  action  on  the  case 
against  C  for  not  complying  with  the  re- 
quisites of  the  act  concerning  strays,  (sess 


INDE  X. 


i87 


Sd  6b.  21.  2  M  R.  L.  231.,)  it  was  held, 
that  admitting  that  C.  came  within  the  act, 
which  was  very  questionable,  the  plaintiff 
having  sustained  DO  injury  by  the  negligence 
of  C,  could  not  support  the  action  ;  and 
that  as  A  's  special  property  had  ceased  be- 
fore the  mare  came  into  the  possession  of  C, 
the  action,  if  sustainable  at  all,  could  Only  be 
brought  by  B.,  the  owner  of  the  mare. 
Palmer  v*  West,  ISO 

SURRENDER. 

J.  A  surrender  can  only  be  to  a  person  who  has 
the  remainder  or  reversion.  Springstein  v. 
Schermerhorn,  357 

2.  So,  where  land  is  leased  in  fee,  the  lessee 
cannot  surrender  to  his  lessor,  ib. 


T 


TENANT    IN    COMMON. 

1,  One  tenant  in  common  cannot  sue  his  co- 
tenant,   to    recover  documents   relative    to 

■     their  joint  estate.     Cloives  v.  Ha-wley,      484 

2.  One   of   two  joiut  lessors   cannot    maintain 

tiover  for  the  lease,  ib. 


TENDER. 

The  effect  of  a  tender  is  not  to  extinguish  the 
right  of  action,  but  only  to  preclude  a  claim 
for  interest.  Raymond  and  others  v.  JJear- 
nard,  274 

TENURES. 


•2.  Where  the  plaintiff'  had  let  the  locw  in  qvo 
to  A.  for  one  year,  and  A.  entered,  and 
held  over  the  year,  and  then  quitted  the 
possession,  and  the  plaintiff,  afterwards,  re- 
entered, he  cannot  maintain  this  action 
against  B.  for  any  trespass  on  the  premises 
committed  by  him,  during  ihe  time  A.  held 
over,  or  between  the  time  of  A.'s  quitting 
the  possession,  and  of  the  plaintiff's  re-en- 
try.    fVickhamy,  Freeman,  183 

3.  Where  the  subject  matter  of  a  suit  ii  not 
within  the  jurisdiction  of  a  court,  all  \he 
proceedings  are  absolutely  void,  and  the 
officer,  as  well  :is  the  party,  is  a  trespasser. 
Smith  v.  Shaw,  257 

4.  But  where  the  subject  matter  is  within  their 
jurisdiction,  and  the  want  of  jurisdiction  is 
as  to  the  person  or  place,  the  officer  i 
cusud,   unless  the    want   of  jurisdiction  ap. 
pears  on  the  process,  ib. 

5.  After  a  delivery  of  goods  sold,  the  seller  can- 
not, on  account  of  fraud  in  the  contract, 
forbid  tiie  goods  to  be  taken  away,  and  bring 
an  action  of  trespass  against  a  person  taking 
them  away.     M' Cutty  v.  Vickerv,  34S 

6.  Entering  a  dwelling  house,  without  license,  is 

a  trespass.     Jldams  v.  Freeman,  408 

7.  Keeping  an  inn  amounts  to  a  general  license; 
and  familiar  intimacy  may  be  evidence  of  a 
general  license,  ib. 

8.  If  a  person  enter  a  dwelling  house  by  per- 

mission, arid  continue  there  after  he  has 
been  requested  to  leave  it,  he  becomes  a 
trespasser,  ah  initio,  ib. 

9.  If  the  defendant's  hogs  go  into  the  adjoining 

land  of  the  plaintiff,  by  reason  of  the  par- 
tition fence,  which  the  plaintiff*  is  bound  to 
keep  in  repair,  being  insufficient,  he  cannot 
maintain  an  action  of  trespass.  Shepherd  v. 
Hees,  453 

ride  False  Imprisonment. 


It  is  a  first  principle  in  the  law  of  tenures,  that 
the  state  is  the  only  original  source  of  titles; 
and  that  the  state  possesses  a  sovereign  right 
to  grant  lands  to  whom  it  pleases,  with,  or 
without,  consideration.  Per  Platt,  J. 
Jackson,  ex  dem.  Houseman,  v.  Hart,       81 

TOWNS. 

A  by  law  of  a  town,  declaring  that  all  hogs 
should  be  kept  up,  only  extends  to  prevent 
hosa  from  going  at  large  on  the  highway ; 
and  it  seems  that  a  town  has  no  power  to 
pre\ent  the  inhabitants  from  letting  their 
hogs  go  at  large  upon  their  own  land.  Shep- 
herd v.  Hees,  433 

V ide  Common  Hcbooi.s. 


TRESPASS. 

1.  To  maintain  trespass,  quare  clausum  /re- 
git, &c.  the  plaintiff  must  show  either  an 
actual  possession  of  the  premises,  or  that 
lie  is  entitled  in  remainder,  or  reversion  ;  or, 
in  case  the  premises  were  vacant,  that  he 
lias  a  legal  title.  fVickham  v.  Freeman,  183 


TROVER. 

1.  It  seems,  that  where  an  agent  is  authorized 
to  deliver  goods  to  a  third  person,  on  re- 
ceiving sufficient  security  for  the  amount, 
and  the  agent  delivers  the  goods,  but  does  not 
take  sufficient  security,  trover  will  not  lie 
against  the  agent  for  the  goods;  but  the  pro- 
per remedy  is  an  aciion  on  the  case. 
Cairnes  &  Lord  v.  Ji.  &  J.  Bleecker,      300 

2.  Trover  will  not  lie  for  a  note  payable  to  the 
plaintiff,  which  has  been  delivered  to  A.  to 
collect,  and  to  apply  the  amount  received 
thereon,  to  the  payment  of  a  note  which  he 
held  against  the  plaintiff.  Canfield  v.  Mon- 
ger and  Adorns,  347 

Et  vide.     Canfield  v.  Monger,  546 

3.  Trover  cannot  be  maintained  without  a  pro- 
perty in  the  plaintiff,  either  general  or  spe- 
cial.    Hotchkiss  v.  M'Fickar,  403 

4.  A  special  property  can  only   arise  from  pos- 

session, ih. 

5.  A  sheriff,  after  the  teste  of  a  fi.  fa.,  but  be- 
fore an  actual  levy,  has  not  such  a  property 
in  the  goods  of  the  defendant  as  will  enable 
him  to  maintain  trover  against  a  person  who 
tortiously  takes  them  away,  and  converts 
them  to  his  own  use,  jb. 


588 


I  N  D  EX. 


6.  The  assignee  of  a  bond  may  maintain  trover 
for  it,  in  his  own  name,  against  the  obligor, 
who  has  got  it  into  his  possession,  and  con- 
verted i*.     Chives  v.  Hawley,  484 

7.  And  such  bond  being  conditioned  for  the  con- 
veyance of  a  certain  lot  of  land  by  the  ob- 
ligor to  the  obligee,  and  his  assigns,  if  it  ap- 
pears that  the  obligee.or  the  plaintiff,  has  done 
every  thing  requisite,  on  his  part,  to  entitle 
him  to  a  conveyance,  the  damages  he  will  be 
entitled  to  recover,  will  be  the  value  of  the 
land  which  was  to  be  conveyed,  ib. 

8.  One  of  two  joint  lessors  cannot  maintain 
trover  for  the  lease,  ib. 


When  the  result  of  the  election  was  gene- 
rally known,  but  before  the  official  canvass 
of  votes  was  declared,  B.,  supposing  the 
wager  lost,  withdrew  all  his  money  from  the 
hank,  and  his  check,  which  had  been  deliver- 
ed over  by  the  stakeholder,  after  the  official 
canvass,  to  A.,  on  being  presented  at  the 
bank,  was  refused  payment.  In  an  action 
brought  by  A.  against  B.  to  recover  the 
amount  of  the  check,  it  was  held  that  the 
contract  being  illegal,  no  action  would  lie  on 
the  check  given  for  the  wager,  nor  for  mo- 
ney had  and  received  to^the  plaintiff's  use. 
Deuniston  v.  Cook,  376 


TRUST. 

Courts  of  law  will  protect  the  rights  of  a  cestity 
que  trust,  against  any  person  having  notice 
of  the  trust ;  and  actual  notice  of  the  trust 
need  not  be  shown;  but  it  is  enough  if  the 
party  acts  with  a  knowledge  of  such  facts 
and  circumstances,  as  ought  to  put  him  on 
inquiry.    Anderson  and  others  v.  Van  Men, 

343 


VOLUNTARY    CONVEYANCES. 
Vide  Fraudulent  Sales  and  Conveyances,  2,  3,4,  5. 


WAR. 


Vide  Agreement,  4. 


WASTE. 


Where  a  testator,  by  his  will,  appoints  a  trustee 
of  all  his  estate  during  the  infancy  of  his 
heir,  such  trustee  is  neither  a  guardian,  so 
as  to  be  liable  for  waste  at  common  law,  nor 
a  tenant  for  life,  or  years,  or  other  term,  so 
as  to  be  within  the  statute  against  waste. 
Sess.  10.  ch.  6.  1  R.  L.  62.  Kincaird  v. 
Scott,  368 


w 


WAGER. 

1.  Where  money  is  deposited  with  a  stakehold- 

er, on  an  illegal  wager,  (as  on  the  event  of 
an  election,)  no  action  lies,  after  the  event 
lias  happened,  and  the  bet  has  been  lost  and 
won,  by  the  loser  against  the  stakeholder,  to 
recover  back  his  deposite  remaining  in  the 
hands  of  the  stakeholder,  and  which  he  has 
had  notice  not  to  pay  over  to  the  winner. 
Yates  v.  Foot,  in  Error,  1 

N.  R.  Visscher  v.  Yates,  contra,  vol.  11.  p.  23. 
reversed. 

2.  A.  and  B.  being  qualified  electors  for  govern- 

or, a  few  days  before  the  polls  were  opened, 
laid  a  bet  on  the  event  of  the  election  for 
governor,  and  deposited  their  respective 
checks,  on  the  bank,  for  ihe  amount,  paya- 
ble  the  1st   of  June,   with   a   stakeholder. 


WAY. 

1.  Where   a  right  of  way  is  granted   without 

any  designation  of  the  place  in  the  deed, 
it  becomes  located  by  usage  for  a  length  of 
time.     Wynkoop  v.  Burger,  222 

2.  And  being  so  located,   it  cannot  afterwards 

be  changed  by  the  grantor,  ib. 

3.  But  if  changed,  and  the  grantee  has,  for 
length  of  time,  used  the  new  road,  his  ac- 
quiescence in  the  alteration  will  be  pre- 
sumed, ib. 

4.  The  grantee  of  the  right  of  way  must  keep 

the  road  in  repair,  .  ib. 

WILL. 
Vide  Devise,  5, 


WITNESS. 
Vide  Evidence,  IV.  V. 


END  OF  THE  TWELFTH  VOLUME. 


